STATE OF CALI FORNI A
DEPARTMENT OF | NDUSTRI AL RELATI ONS

| NDUSTRI AL WELFARE COWM SSI ON

Public Meeting

February 25, 2000
San Franci sco Departnment of Public Health Buil ding
101 G ove Street, Auditorium Room 300

San Franci sco, California

GOLDEN STATE REPORTING
P.O. Box 5848
Monterey, CA 93944-0848
(831) 663-8851



PARTI CI PANTS

--000- -

| ndustrial Welfare Conm ssi on

DOUG BOSCO
BARRY BROAD
LESLEE COLEMAN

Bl LL DOVBROWSKI

Staff
ANDREW R. BARON, Executive O ficer
MARGUERI TE C. STRI CKLI N, Legal Counsel
M CHAEL MORENQO, Principal Anal yst

CHRI STI NE MORSE, Anal yst

GOLDEN STATE REPORTING
P.O. Box 5848
Monterey, CA 93944-0848
(831) 663-8851



I NDEX
--000- -
Page
Proceedi ngs 6
Public Testinony:

St abl e Enpl oyees in the Horseracing Industry

ALLEN DAVENPORT, Service Enpl oyees International 7
Uni on

CHARLES DOUGHERTY, California Thoroughbred 11
Trai ners Associ ati on

BOB FOX, California Thoroughbred Trainers 12
Associ ati on

M LES LOCKER, Division of Labor Standards 16
Enf or cenent

Comrer ci al Fi shi ng

PEGGY BECKETT, Huck Finn Sportfishing 21

ROGER THOWVAS, ol den Gate Fi shernmen’s 28
Associ ati on

ZEKE GRADER, Pacific Coast Federation of 30
Fi shermen’ s Associ ati ons

TOM RANKI N, California Labor Federation 46

BOB FLETCHER, Sportfishing Association of 47
California

M LES LOCKER, Division of Labor Standards 57

Enf or cenent

CQut si de Sal espersons

GOLDEN STATE REPORTING
P.O. Box 5848
Monterey, CA 93944-0848
(831) 663-8851



TOM RANKI N, California Labor Federation 62

PATRI CI A GATES, Van Bourg, Weinfeld, Roger & 63
Rosenf el d
| NDEX (Conti nued) Page
ROBERT TOLLEN, Seyfarth, Shaw, Fairweather & 65
Ger al dson
RON McKUNE, The Enpl oyers G oup 73
GUY HALGREN, Sheppard, Miullin, Richter & 74
Hanpt on
M LES LOCKER, Division of Labor Standards 77

Enf or cenent

Comput er Prof essi onal s

ROBERT JONES, National Association of Conputer 84
Consul ti ng Busi nesses

KEI TH HONDA, Office of Assenbl yman M ke Honda 92
TOM RANKI N, California Labor Federation 93
JAMES ABRAMS, California Hotel and Mot el 99

Associ ati on

Ot her | ndustries

NATHAN RANGELL, California Qutdoors 105

WARDELL JACKSON, Association of California Care 108
Home Operators

TONY MARTI NNO, Associ ation of California Care 116
Home Operators

ALLEN DAVENPORT, Service Enpl oyees International 117
Uni on

JAMES ABRAMS, California Hotel and Mot el 118
Associ ati on

GOLDEN STATE REPORTING
P.O. Box 5848
Monterey, CA 93944-0848
(831) 663-8851



W LLI E WASHI NGTON, California Manufacturers
Associ ati on

KELLY WATTS, Anerican El ectronics Associ ati on

TOM RANKI N, California Labor Federation

| NDEX ( Conti nued)

JI M EBERT, California Newspaper Publishers
Associ ation

Adj our nment

Certification of Reporter/Transcri ber

GOLDEN STATE REPORTING
P.O. Box 5848
Monterey, CA 93944-0848
(831) 663-8851

125

129

134

Page

136

139

140



10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

PROCEEDI NGS

--000- -

(Time noted: 10:10 a.m)

COWM SSI ONER DOVBROWSKI :  Okay. We'll call

meeting to order.

t he

Do we need to take the roll or anything? First

we’' |l have the roll, to establish a quorum

MR. BARON: Bosco.

COW SSI ONER BOSCO.  Here.

MR. BARON: Broad.

COW SSI ONER BROAD: Here.

MR. BARON: Center is absent.
Col eman.

COWM SSI ONER COLEMAN:  Here.
MR. BARON: Donbr owski .
COW SSI ONER DOVBROWBKI @ Her e.

The first itemon the agenda is approval of

m nutes fromthe Novenber, Decenber, January neetings

heari ngs.

Can | get a notion?

COW SSI ONER COLEMAN:  So noved.
COW SSI ONER BROAD:  Second.
COW SSI ONER DOVBROWSKI @ Al'l in favor?

(Chorus of “ayes”)
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COWM SSI ONER DOVBROWSKI :  The second item on the
agenda is closed session, personnel matters. | believe
we need to vacate the room

(Thereupon, at 10:12 a.m, a short recess

was taken, during which the Industrial Wlfare

Conmmi ssion net in closed session. The

public neeting was reconvened at 10:25 a.m)

COW SSI ONER COLEMAN:  For everyone in
attendance, just or information, we do not have a
particularly | arge nunber of speakers so far, so while
it’s always risky to project how long we’'ll be nmeeting
today, it doesn’t look like it’s going to be one of our
nmore extensive neetings.

The next item on the agenda is |Item Number 3,
public coment and Conm ssi on di scussion regarding the
i mpact upon the follow ng industries and occupations
resulting fromthe enactnent of the Ei ght-Hour- Day
Restoration and Workplace Flexibility Act of 1999,
ot herwi se known as AB 60. First up will be the stable
enpl oyees in the horseracing industry.

Ckay. We'll start with the speakers first. The
first speaker is Allen Davenport.

MR. DAVENPORT: Good norning, M. Chairmn,

menbers of the Conm ssion. M nane is Allen Davenport.
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|’ m here representing the Service Enpl oyees International
Union. We're the largest union in the horseracing
i ndustry.

|’ mgoing to give you a little bit of
background, if that’s all right.

We represent 2,000 pari-nutuel clerks in SEIU
Local 280, and about 1,500 assistant starters, jockey
val ets, veterinarian assistants, janitors, nmaids, ushers.
We're basically the people who bring you the horseracing
show in California. And we are also the |argest union of
i mm grant workers in California. W represent over
30,000 janitors, alnmst all of whomare recent inmgrants
to California.

We -- our enployers in horseracing are the
raci ng associations who | ease the California horseracing
tracks and the satellite wagering facilities. W’'re
basically the union representing the grandstand, the
front-side workers. The back-side workers are not
represented by us or by anybody else. Those are the
people in question today. Those are the stable
enpl oyees. They' re the ones who take care of the horses
and prepare them for the racing. They work for the
trainers on a daily wage basis. And there are about

1,000 different trainers who work as independent
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contractors, essentially, for the horseraci ng owners
t hensel ves.

We are, however, of the view that these workers
need a union to represent themin the working
environnent, especially in the changi ng horseracing
i ndustry. We believe that these workers can be
represented by a union, but it’s going to take us a
little time to do that.

We think -- stepping back, ny view of the
Comm ssion and the way the statute structures the
Commi ssion is that a collective bargai ni ng agreenment
supersedes any rule of the Conm ssion or any |aw, unless
specifically prohibited by that, so that -- so that the
laws of California say that the best way for workers to
make sure -- to have their rights achieved in the
wor kpl ace is through a union. And that is what we would
like to achieve with these workers.

Now, for a variety of reasons, nostly having to
do with the structure of the workplace and the nature of
the work and the types of workers who are in it, these
wor kers have not been organi zed. But we are engaged
currently in an effort to organi ze those workers.

So, with -- in that regard, it would be very

useful to us to develop a good working relationship with
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t he enpl oyers of these workers. And we are here to ask
for the Comm ssion to issue, | guess, what woul d anmount
to a special order of sonme kind that would allow the
currently existing exenption to continue for an
addi ti onal year, another one-year time limt, during
which time we’re going to nmake a bona fide effort to
organi ze these workers. W ’'re going to be sitting down
with the horseraci ng owners, the horseracing trainers,

t he racehorse trainers, and attenpt to work out an
agreenent whereby we can talk to the workers and
determne their interest in -- their majority interest in
having a union to represent them

We think it will be better for everyone
concerned if we take time to do this rather than rush
into it.

We had -- we were supportive of the extension
that was created in the law. Unlike a |lot of other |aws
t hat were sunsetted on January 1st, this |aw was
extended. We need a little nore tine here. This is --
as representatives of the enployers will tell you, this
is not sonmething that they re |ooking at particularly
with favor as an alternative right now, but, in fact, |
think that we’re hopeful that we can have a peaceful and

productive way of organizing the union in the workpl ace
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here, if we have the tinme to do it.

G ven that this industry has never been
organi zed and that the conditions under which the workers
wor k have not substantially changed over those years, we
think an additional year will not be a particular
hardshi p, given that we’'re hopeful of a positive outcone
here.

| would not deny -- and | know that there are
wage and hour viol ations of even the existing 56-hour
week situation that exists there, and that -- so -- and
that those are nore difficult to enforce in the absence
of a union contract.

So, | don’t have any -- | know that your job is
to take care of the welfare of the workers and that
you' re creating sone kind of additional risk here for the
workers in this environment, and | wouldn’t deny that.
But | would say that the benefit of the potential of
havi ng a union represent these workers in the future is
worth trying to do this peacefully. W represent a | ot
of other workers in the industry. W don’t want to see a
| ot of disruption that can occur when we don’t have an
agreeable way to neet and confer with the workers and
determine a majority for the union

That’s the essential pitch | want to nake here
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today, is to ask for that special order.

COW SSI ONER DOVBROWSKI @ Okay. Any questions?

(No response)

COWM SSI ONER DOVBROWSKI :  We' I | have -- | think
it’s Charles Dougherty, California Thoroughbred Trainers,
and Bob Fox, if you want to cone up next.

MR. DOUGHERTY: Yes. Charles Dougherty. |I'm
the northern manager of the California Thoroughbred
Trainers. And we are the official, recognized
associ ation that represents thoroughbred trainers in
California. And we too are here to ask that the
extension for an additional year be granted.

And |’ m basically here to answer any questions
in regards to the industry. But I1'd like to turn it over
to Bob Fox for a brief presentation.

COW SSI ONER DOVBROWSKI :  Okay.

MR. FOX: Good nobrning. M nane is Bob Fox, and
|’ m here on behalf of the California Thoroughbred
Trainers Associ ation.

| just wanted to echo what Allen Davenport said,
and that is that we have devel oped a relationship with
SEIU. We think it’s developing very, very positively.
We've invited representatives of the union to go to two

different racetracks. They had a neeting at Bay Meadows
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about six nonths ago, and then, about a nonth and a half
ago, we took themto the back side of Santa Anita.

| think probably many people who nake
presentations to this group talk about the unique
characteristics of the enpl oyee-enpl oyer relationship,
and that is true in this case as well, because, as Allen
said, the trainers -- excuse ne -- are the enpl oyers of
t he people on the back side of the racetrack. But the
trainers are also enployed on a contractual basis by the
owners. And so, it will be very, very difficult for us
to work out an agreenment w thout having the invol venent
of the owners of the racehorses as well.

And in a neeting that we had yesterday, one of
the things that we agreed was that we would put together
a neeting with a representative group of the board of
directors of the California Thoroughbred Trainers, our
organi zati on, and the Thoroughbred Omers of California,
which is the group that represents the owners of horses
on the racetrack, so that we can help nmake sure that when
t he union does begin to make contacts with enpl oyees,
that they have a pretty good understandi ng of the
characteristics of the enploynent setting.

And so, we would urge the Conmm ssion to grant

the extension. W have committed to the union to work
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with themin a cooperative fashion, to provide themw th
all information that they need to answer their questions,
and, when the tinme cones, to assist themin their efforts
to neet with the enpl oyees to determ ne whether or not
they do, in fact, want to organi ze them

Any questions?

COW SSI ONER DOVBROWSKI @ Questions?

Barry.

COW SSI ONER BROAD: | have questions for M.
Dougherty. | just -- or Bob -- | nean, either of you,
maybe both of you. | don’t know how to address it. |

just have sone questions, just general questions, about
the industry.

In your letter, it says that there s 800
trainers. About how many back-stretch enpl oyees are
covered by this exenption? Do you have an idea, just
general l y?

MR. DOUGHERTY: 1'd -- statewide, |'d
approxi mate there woul d be about 1, 500.

COW SSI ONER BROAD: Ckay. And the one question
| ve al ways had about this issue -- and it’s pointed out
in your letter -- is that nost of your enployees work,
basically, for one hour or so in the norning, and then

for some tine in the afternoon. Is that what it is,
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where you have a norning shift and they conme back?

MR. DOUGHERTY: No. The general timefranme is
t hey would report to work in the norning for
approximately four to five hours in the norning, and then
generally | eave, and cone back to feed the horses in the
afternoon. And it would be sonme extension of hours if
the particular horses that they groomed were running in
t hat afternoon.

COW SSI ONER BROAD: So, do they generally work
nore than 8 hours in that workday?

MR, DOUGHERTY: It would -- it would generally

be a very rare exception.

COW SSI ONER BROAD: Okay. So that -- and | et
me preface this by saying I’'ll support this one-year
extension, but | have never quite understood what the

problemis with this overtime rule, because it seens
like, in this industry, you have people that basically
work | ess than 8 hours a day, except in rare occasions,
in which case, you know, the overtinme costs would be
relatively small. |Is that true?

MR. FOX: | think, as a general rule, that’'s
true. But as Charlie said, it depends on whether or not
the horse is running or how many horses that that

particul ar trainer has in races during the week. There
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may be instances where they would cone in at five or six,
they’d work their three or four hours, and then, in
addition to com ng back for that hour to feed, they my
al so have to do additional work to take care of a horse
that may be in the race.

Now, | think one of the unique -- another unique
characteristic is, is that not only are these people
enpl oyed at the major racetracks, but also at the fairs.
And they travel fromone fair to the next in northern
California. So, there’'s a whole variety of situations.
And there are sone when they only work five, siXx, seven
hours, but there are sone instances when -- when
significant nunbers of them nmay spend nore than 8 hours a
day or two a week

COW SSI ONER BROAD: Okay. Now, the other
gquestion | had is, of these 1,500 people, do you have a
sense, |ike, how many of themlive at the facility, how
many of them commute to the facility to work? Wat’s
your sort of sense of that?

MR. DOUGHERTY: | woul d guess approximtely nore
than -- about half of themlive on -- at the facilities
of the racetracks.

COW SSI ONER BROAD: And the housing that’s

provided for them is it owned by the trainers, by the
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track? How does that work?

MR. DOUGHERTY: It is provided by the racetrack
facilities.

COW SSI ONER BROAD: Ckay. Thank you.

COW SSI ONER DOVBROWSKI ;@ Any ot her questions?

(No response)

COW SSI ONER DOVBROWSKI @ M | es Locker, the
chi ef counsel for the Department of Labor -- Mles, do
you want to nmake any comments about this?

MR. LOCKER: (Not using mcrophone) About the
st abl e enpl oyees?

COWM SSI ONER DOVBROWSKI :  Ri ght .

MR. LOCKER: (Not using m crophone) Well, on
st abl e enpl oyees --

THE REPORTER: Pl ease use the m crophone.

MR. LOCKER: Yeah. | think, specifically, as to
t he stable enpl oyees, no. | know that there was a
gquestion that | know | had gotten in a voicemil earlier
this week that may relate to all these exenptions that |
don’t know if you want me to address now or not.

COWM SSI ONER DOVBROWSKI :  Go ahead.

MR. LOCKER: Yes. Okay. And that was how DLSE
views the effect of the Living Wage Act of 1996, the --

which is in Labor Code Section 1182. 11. And the issue
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there is that that was adopted by proposition, and the
| anguage of it -- it says, “Notw thstandi ng any ot her

provision of this part, on or after March 1lst, 1997, all

enpl oyees shall be paid the m nimum wage.” And this, |
think -- nmuch of this goes specifically to the stable --
this probably goes nore to commercial fishing, | believe,

and | don’t know if you want ne to deal with that now or
hol d that.

COW SSI ONER DOVBROWSKI :  Go ahead. | nmean,
let’s just get this into the record now.

MR. LOCKER: Ckay, fine.

COW SSI ONER BOSCO: M. Chairman, could the
witness identify hinself? | didn’'t catch the nanme and
title.

COW SSI ONER DOVBROWSKI :  Onh, |’ m sorry.

MR. LOCKER: Ml es Locker, chief counsel for the
Di vi si on of Labor Standards Enforcenent.

And basically, we’ve taken the position -- and
this is in our current Operations and Procedures Manual -
- that a careful reading of the analysis that was
prepared by the |l egislative analyst and contained in the
bal | ot panphlet mailed to all voters prior to the
el ection indicates that it was not the intent of the

proposition to abolish those exenptions. The analysis
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states, in part, who is covered by the m ni rum wage. The
categories of workers in California covered by the
m ni mum wage have increased over the years, so that nobst
enpl oyees are now subject to the law. Sone exceptions
are actors and actresses, personal attendants, such as
babysitters, and enployers’ famly nenbers. Qur analysis
assunmes that the proposal would have no inpact on who is
covered by the m ni mum wage in California.

And we go on to state, in the manual that we
adopted in October, 1998, that it is the position of
DLSE, based on this ballot |anguage, that the provisions
of the Living Wage Act did not act to deny the exenptions
fromthe m ni nrum wage requirenents currently applied. It
goes on to say this conclusion is consistent with the
views expressed in a letter from Deputy Attorney General
Randal | Borcherdi ng, counsel to the IWC, dated Apri
16th, 1997. M. Borcherdi ng opined that, quote,
“Proposition 210 did not change the applicability of the
| WC orders.”

So, that, | think, you know, addresses that.

In ternms of the stable industry, in terms of the
stabl e enpl oyees, that -- the issue there is sinply, |
believe, different rules on overtine.

COWVM SSI ONER DOVBROWSKI :  Ri ght .

GOLDEN STATE REPORTING
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MR. LOCKER: So, you know, this issue on m nimum
wage doesn’t even conme up there.

In ternms of that, basically, we’ve, you know,
been enforcing the statute as it’s witten. And in terns
of the stable enployees, obviously, we will enforce
what ever the statute provides and whatever the |IWC does
to either extend that or not. So, that’'s -- that’s not
really a DLSE i ssue per se.

COW SSI ONER DOVBROWSKI ;@ Okay. Questions?

COW SSI ONER BROAD: Yeah. COkay, so here’s the

question. Can the -- after Prop. 210, can the Comm ssion
establi sh new m ni nrum wage exenptions? | don’'t believe
any of this is -- relates to overtine; this is just to

m ni mum wage.

MR. LOCKER: In ternms of whether the Conm ssion
could do that after Prop. 210 cane into effect, that is,
create a | ower-than-existing m nimum wage under Prop.
210, | believe that, | ooking at the ball ot analysis of
210, it tal ks about that 210 was not intended to do away
with the existing exenptions to the m ni num wage. And |
m ght add -- you know, obviously, comercial fishing
bei ng one of them and another one that | know we were
very concerned about, actually, was the -- in Labor Code

Section 1191, at 1191.5, that would be the speci al
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|icenses for people who are nentally or physically

handi capped, and also the special licenses for sheltered
wor kshops or rehabilitation facilities, that the Labor
Comm ssi oner issues these |licenses pursuant to those
sections of the Labor Code, and that allows these types
of people and these types of facilities to provide -- you
want to say enploynent, but really nore in the nature of
rehabilitative training, to people who m ght otherw se
not be able to get work at all, because, sinply, it’s not
going to be economcally viable for any enployer to pay

t he m ni rum wage. And | know we were very concerned
about, you know, how Prop. 210 was going to inpact on

t hat .

In terms of your question, which is what the IWC
can now do prospectively, with a m ni num wage | ower than
what Prop. 210 would allow, |ooking at the ball ot
analysis, it seens to only tal k about existing exenptions
fromthe m nimum wage; that is, that the intent was not
to upset those existing provisions. So, you know, |
hesitate to take a position on that, because, really,
it’s nore in the nature of a policy question.

COW SSI ONER DOVBROWSKI @ W won’'t -- and we
won’t put you too nuch on the spot right now. But |

guess we can tal k about this when we get to the
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commercial fishing, because that’'s really where it’s

ger mane.
Thank you, M es.
MR. LOCKER: Yes.
COW SSI ONER DOVBROWSKI : | believe we do not --
this is -- we cannot vote today to grant your extension.
| think it’'s -- speaking for nyself, the sentinent is to,

obvi ously, do that. And I don’t know what the other
conmm ssioners’ positions are. W wll have a forml
hearing in |late March and schedule this for a vote at
that tine.

And | don’t think we need to do anything else to
get that on the agenda, do we?

COWM SSI ONER BROAD: Do we need to take a vote
just to put that on the agenda?

Ckay.

COW SSI ONER DOVBROWSKI ;@ Okay. Thank you.

The next industry is comrercial fishing. And
the first speaker | have is Peggy Beckett.

Before you -- there are four speakers on this
subj ect that we have |i sted.

MS. BECKETT: Good norning. M nane is Peggy
Beckett, and I grew up in the Mdwest and canme to

California as a young adult in the early *70°s. In 1974,
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my father came to town, and he took me sportfishing on
one of the passenger boats. And that was in Sausalito.

It was one of those nonments that really defined
my life. 1 know it sounds silly, but it’s really true.
| had never been on the ocean, the weather was |ess than
desirable, and |I |oved every mnute of being there. |
cane back several tinmes on ny own, begging the deck hand
to show ne how to make baits and do the work. Wth a
grunmbly kind of “Grls don’t do this kind of stuff”
thing, he finally broke down and started show ng me how
to do a little of what it took to do this.

| did a lot of fancy talking, and I finally got
soneone to take me on and cone along so that | could try
out. My persistence won out. [It’s since led to alife
i nvol venment for nme for fishing on the ocean and in many
ot her forns.

VWhen | started, we fished a sal non season that
started about February 15th and went through Novenber
15th. We didn’'t do nmuch rock fishing, but | knew that
t he season was year-round.

There have been a | ot of factors that have |ed
to the reduction of the fishing seasons we have now, and
there are other foruns in which we discuss those. The

pertinent factors to this item are about wages and how
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they relate to making a living in this industry and how
wages are paid.

|’ ve had a ot of jobs, and all jobs have had
different pay scales. One of the things I found out
about working on the ocean was that it wasn't a job to be
done if you didn't like doing it. | could sit in an
office, even if | didn't want to, but, really, you had to
want to be on the ocean to fish in order to be able to
make the job work day after day. Every day | was out
there, | was really grateful for the opportunity. There
were many days | really didn't want to conme honme. But we
didn’t work every day, and unstabl e weather conditions
and fishing conditions forced ne to find another job to
be able to pay ny bills when I first started. | know
t hat sounds counter to what |’ m about to say, but it
really isn't.

The work’s not hard. There were tinmes when it
was fast and furious. The days can be long, and there
were years when | worked three nonths straight without a
day off. But those were ny choices. | could take the
time off, but | chose not to. | wanted to be there. |
want ed that opportunity to be able to | earn the trade, or
rather, the fishing traditions and the ocean. And being

there every day was the only way that | could acconplish
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that. | didn’t have the advantage of having grown up in
an ocean environnent.

It’s been a good |life for me. | started as a
deckhand in 1974, got ny captain’s license in the early
80" s, bought a boat in 1987, and traded the ocean life
for a sportfishing center in 1990. | did both for a
while, but | couldn’t do both well, and | sold the boat
in 1994. The outl ook for the fishing seasons was grim
and given the projected reductions in the seasons,
selling the boat seemed |ike the better choice.

Sal nron season now starts the beginning to the

m ddl e of April and ends in October, and the rock

fishing, this year for the first time, will not be a full
season, but will be closed during the nonths of March and
April. That means that we’ve lost, in ny tinme here,

about a third of the opportunity tinmew se to make a
living salnmon fishing. And that was seasonal to start
wit h.

And then there’'s the weather and the conditions
that come along with that. It’'s inportant in this
i ndustry to work as nuch as you can while it’s happeni ng.
And when you add in varying weather conditions that take
anot her significant piece of tinme away, out of the six

and a half nmonths of sal nbn season, that includes
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what ever is left.

So, after all that, the crux of my coments are
there -- here are this. |If the law was in place for this
i ndustry that required ne to get paid by the hour or
overtinme for over 8 hours a day or worked or for over 40
hours a week, | wouldn’t have been able to learn the job
the way | could by being there daily and seeing the
constant changes in the ocean conditions and the things
t hat taught ne how to do ny job right. The econom cs and
t he demands of the work don’t |lend to that kind of
t hi nki ng.

It would be a lie to say that it wouldn't be
nice to nake nore noney. Every one of us has that
el ement of greed in our soul. But in those days, | got
$40 or $50 a day as a deckhand, and | received tips, and
sonetimes fish-cleaning noney. During the tines | had to
suppl enment with other work, it wasn’'t because of what or
how | was paid, but it was because of the seasonal nature
and the daily uncertainties of the work.

As a captain, | was paid based on a percentage
of the people we carried. These days the crew gets $70
to $85 as a deckhand, plus tips and fish-cleaning noney.
The captains, on a whole, still work on a percentage-

based type of thing, and the wages run from $100 to $200
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a day. |It’s comon practice these days for the captains
and the deckhands to split the tip noney. 1It’s a good
l'iving when you can worK.

There are existing regulations via the Coast
Guard which require alternate crew after 12 hours working
time, so the day can never be |onger than that. Mst al
of the trips |I’ve worked have been day trips, four or
five hours to maybe 10 hours. And in any given day,
there was anple tinme to sit around, eat, chat with the
custoners. And when the fishing was good, the days could
be really short -- early limts, and we’d cone hone. So,
the flip side of this is, if |I had been getting paid by
t he hour rather than by the day, on those short days I
woul d have | ost noney.

| really think the system the way it’s been,
has evolved into sonmething that needs to continue to be
accommpdated. It works well. | hope you will continue
to grant the industry request for exenption fromthe
m ni mum wage overtine requirenent.

A ot of the people in the business are like ny
husband; they grew up near the ocean. It was all he did
as a child and a young man. He lived to fish. His
history is simlar to m ne, except he started earlier.

He got his |license as soon as they let him that was at
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t he age of 17, and he’'s 66 now.

| think that the point that | really want to
stress is that this really is a way of life. [It’s not
just a way to earn noney.

Thank you.

COWM SSI ONER DOVBROWBKI :  Questions?

COW SSI ONER BROAD: Yeah, | have questi ons.

So, now, what sort of fishing boat do you work
on? Sportfishing or --

MS. BECKETT: | have a charter boat |anding, and
| do part-tinme work as a skipper on one of the boats, and
sonetimes | do sonme deckhand work. So, ny -- ny jobs are
varied. Mostly | work as a charter boat |anding
operator. | do all the --

COW SSI ONER BROAD: Okay. So, you're like --
it’s like a party boat, not a --

MS. BECKETT: Yeah.

COW SSI ONER BROAD: -- commercial fishing boat.

MS. BECKETT: It’'s a commercial passenger
fishing vessel

COW SSI ONER BROAD: Okay. |’'mnostly troubled
by the m ni rum wage exenption, because this is |like the
one industry where there’'s -- where there’'s a sort of

across-the-board m ni num wage exenption. The m nimum
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wage is $5.75 an hour. |f people were paid 10 hours at
$5.75 an hour, it’'s, you know, not a |ot of npney. What
woul d be so disruptive about applying the m ni num wage
and guaranteeing that workers in this industry woul d get
t he sanme m ni num hourly wage as every other worker in the
state?

MS. BECKETT: Well, rounding it off to $6 an
hour, if | was to work a four-hour day, |I’d be making
$24, as opposed to $60 or $70 now. And the sane would
hold true if I was working as a skipper. | nean, there’s
not hing to preclude that the owner of an operation
couldn’t pay ne nore, but --

COW SSI ONER BROAD: Well, would you be
supportive of us establishing a day rate, then?

MS. BECKETT: | think that varies fromfishery
to fishery. You know, there -- there are different Kkinds
of fisheries in which they get different kinds of incone.
In salnmon fishing, it my be the wage and the tip; in
rock fishing, it may be the wage and the tip and fish-
cl eaning noney. And I think that one bl anket wage
doesn’t cover the different types of fishing that we do.
| don’t -- | guess |I don’'t know how to expl ain that
right.

COW SSI ONER BROAD: Thank you.
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MS. BECKETT: Ckay.

COW SSI ONER DOVBROWSKI : Roger Thonmas.

Agai n, please identify yourself and your
affiliation.

MR. THOVAS: Good norning, M. Chairnman,
comm ssioners. For the record, ny name is Roger Thomas.
| represent the Gol den Gate Fishernen’s Association. W
represent the commercial passenger fishing vessels from
Fort Bragg through Monterey. Qur nenbership consists of
approxi mately 70 menber boats, and there’s probably
anot her 30 commerci al passenger fishing vessels in this
area that we don’'t represent. But, obviously, what we
gain for our nenbership also applies to the other
vessel s.

Qur fleet is quite unique. It differs from
ot her parts of the marine industry. Peggy talked about
seasons. When | first started deckhandi ng back in the
|ate ‘50's and the early *60’s, we worked for nothing to
|earn the trade -- actually, not for nothing. W got a
spot to go fishing, to stick our rod out and catch a
fish. And nost people started that way, just |ike Peggy
said. She had a heck of a tine getting going and getting
sonebody to teach her.

And that’'s what’s happened throughout our whol e
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i ndustry, is people start out for the | ove of fishing,
and they beconme deckhands. And they work at that for a
nunber of years, get their skipper’s |license, becone boat
owners. The boat owners that | represent, | would say,
out of the 70 vessels, there’s probably maybe three or
four owners that didn't start out as a deckhand and work
their way up through the business to |learn the business.
And it’s for a |ove of that business that we're in it.

Qur associ ation used to represent 185 vessels.
We're now down to 70 vessels that we represent. When we
represented those 185, there was probably about 250 in
northern California.

Peggy nentioned the seasons. W used to have a
ni ne-nont h sal non season. Because of the Endangered
Speci es Act on salnmon, which we're all famliar wth,
we’'re down to a six-and-a-half-nmonth season. And it’s
vital for the people in the industry, both the owners and
t he ski ppers and the deckhands, that we have the
opportunity to work when we can work. Sonetines we work
seven days a week in the sumrertine, for two or three
mont hs, weather permtting. And it’s just a way of life
and a fact of what we're facing out there, with the
weat her conditions and fishery regul ati ons.

In regards to the m ni num wage, in northern
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California our vessels pay from $75 to $85, and soneti nes
$100 per day, for deckhands. And that nore than neets

t he m ni rum wage requirenment. So, they're presently
maki ng that, plus having the opportunity to work and to
make the tips and fish-cl eaning noney. And they have to
try to earn a living in the six and a half to seven
mont hs that we have the opportunity to work, | ess weat her
days that we can’'t get out.

Today | had asked several nenbers of our
associ ation to ask their deckhands to appear to talk to
you fol ks today. They agreed to that, with the condition
that if they had an opportunity to go to work today, that
t hey wouldn’t be here. | received two phone calls this
nmor ni ng, and the weather condition was good enough that
t hey could get out to go fishing today. So,
unfortunately, they're not here. But | will ask themto
submt sone letters to you folks for your consideration.

COVWM SSI ONER DOVBROWSKI :  Thank you

MR. THOVAS: Thank you.

COWM SSI ONER DOVBROWSBKI @ Just so | heard you
right, the reaffirmati on of the exenption is what you
really need, that you' re already neeting the m nimum wage
t hreshol d.

MR. THOVAS: Yes, sir. That's correct.
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COWM SSI ONER DOVBROWSKI @ Ckay.

MR. THOVAS: Thank you.

COW SSI ONER DOVBROWSKI @  Zeke G ader.

MR. GRADER: Thank you, M. Chairman and nenbers
of the Comm ssion. M nane is Zeke Grader. |’mthe
executive director for the Pacific Coast Federation of
Fi shermen’ s Associations. | thank you for this
opportunity to talk to the need of our industry, the
commercial fishing industry, on the need for the
continuation of the current exenption.

Let nme just tell you a little bit about what
type of people we represent. Qurs is a federation of
fish marketing associations, primarily up and down the
coast. And the reason | say fish marketing associations
is, at one tine, nost all of our nenbership was
uni oni zed. This was back in the “40’'s. Unfortunately,
the U S. Justice Departnent decided that, in its union-
busting binge at the tine, to break up the fishernmen's
uni ons, and that’s exactly what happened. They rul ed
t hat owner-operators, such as we represent, could not be
uni on nenbers. That's different than our counterparts in
Canada, who still are -- remain as union nenbers.

But our nmenbership, nowin the ‘50"s, organized

as fish marketing associations under agricultural codes,
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allowing themto collectively bargain with fish buyers,
because they were dealing with a perishabl e product and
it allowed them around the nonopoly situations.

Now, our boats thensel ves that we represent
range anywhere from one-nman operations, one-person
operations -- oftentines it was generally the owner-
operator -- sonetinmes two people, oftentinmes husband and
wi fe, on a nunber of our boats, father and son, brothers.
And it’'s really only when we get into two to five nenbers
on board the boats that we get into any sort of crew
relationships at all. For the nobst part, where we have
the nost crewers, such things as on our squid fleet,
which is now California s largest fishery, we have maybe
up to five persons on board those boats.

The typical way that crew are paid in our
i ndustry -- it’s not just here in California, it’'s
t hroughout North Anerica, and indeed, nmuch of the world -
- is they're paid by a percentage of the catch. This is
recogni zed in federal tax codes and el sewhere. And a
person going on board a boat takes a risk. They have a
chance of perhaps doing |ess, making | ess noney than,
say, sonebody working in a McDonald's or a fast-food
place. On the other hand, they have an opportunity to

make bi g noney, depending on the skill of their captain
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and the fish being avail abl e.

| know as | was grow ng up, the best jobs where
| grew up, in the Fort Bragg area, were in the fishing
i ndustry, for kids. M counterparts who worked on board
the fishing boats did nuch better than any of the people
wor ki ng ashore, being paid the m nimum wage and working a
straight 8 hours. In fact, nost of those people went on
and were able to pay their way through coll ege and got
out -- which is unheard of today -- with no debts and
wi t hout any -- hurting their parents financially. So, it
has been a way, at tines, for people to do much better
than they mght ordinarily would have done on shore, but
t here was that type of risk.

Now, | think the problemwe run into, and I
think the reason that we do pay people a percentage on
the fishing vessels, is just the uncertainty of fishing
itself. [It’s not the sane as, typically, an owner of a
store or a factory has sone idea every day when they open
t he doors what type of incone flow they m ght be able to
expect. In fishing, it’s just unknown. There wll be
days when there’'s absolutely no fish, that no fish are

taken, and you can be out all day. O her tines, the

fishing will be fantastic. So, the question begins is
what constitutes a working day on a fishing boat. If
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they' re sitting -- sitting back in the cabin reading a
book waiting for the fish to bite, is that working?
Otentines they re working on board these boats -- on

al bacore boats, they can be out -- you can out at sea as
much as two nonths at a tine.

This is great fun for a | ot of people. It’s a
sense of adventure. But the assured -- | guess the
tradeoff is, is the assurance that you re going to have a
set amobunt of noney every day. You put that aside for
t he chance of naking bigger noney and a sense of
adventure. That’'s the nature of the tradeoff here.

But for the nost part, people who choose to go
on have the option. Most of themare highly skilled, so
they could get jobs on shore. |It’s just that they prefer
the life at sea. There' s nore adventure and the chance
of maki ng nore noney.

So, | think, fromthat standpoint, you know,
trying to apply, as we could, 8-hour standards to the
fishing industry, trying to apply overtinme, |I’mhere to
say that’s not going to break our industry. What it
sinply will nean is that there will be no nore crew
menbers taken. People will either go with their spouses
fishing, if they have to have an extra person on board,

or a fishing partner, as they do now with crab, where a
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couple fishing vessel owners will sonetinmes team up on
one boat and go fishing together, it’ll be famly nenbers
going. And | think that would be a real |oss, because
the people in particular that are going to |lose fromthat
are going to be young people who have a chance of
adventure, particularly in the salnon fishery, going
fishing for a summer and maki ng sone big noney and havi ng
-- doing sonmething that they m ght never get a chance to
do again in their life.

Probably worse yet is for mnorities, people
trying to break into the fishing industry that has
historically been a sort of ethnic industry. And for new
people to try and break in, break through these famlies,
the only way really to do that is for an opportunity to
be a crew nenber. And this will be lost. And I think
that’s a real tragedy.

So, that’s really what we’'re up against. W|I
this break our industry? No. [It’Il sinply elimnate
opportunities for crew And | don't think you would want
to do that, as this Conmm ssion. You know, it seens to nme
that that would be really counterproductive to | ooking
out for the welfare of workers.

COW SSI ONER DOMBROWSKI @ Assune - -

MR. GRADER: Yeah.
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COW SSI ONER DOVBROWSKI ;@ Assune that, just for
-- assune that you have your exenption for overtine.

MR. GRADER: Sure.

COWM SSI ONER DOVBROWSKI :  What about the m ni num
wage issue?

MR. GRADER: Well, again, it’s the m ninum wage.
Sonetines the captain won’t nmake the m ni num the boat
owner. O her days sonebody will be making, you know,
five, ten tinmes what the m ni rum wage woul d be, in an
hour. |If you have a great day, if you have -- go out --
and the typical crewman is paid 15 percent -- they cone
in with a $5,000 salnon trip for five, seven days, that’'s
far greater than you d ever get. On the sanme hand, that
same captain, going out, may not have any fish that week,
and may bl ow the whol e season. They may be on anchor,
sitting on anchor, not able to do anything because the
weat her is so bad that they can't -- can’t get an
opportunity to fish.

Now, is he, then, to pay that person the m ni num
wage for their being out there during that week and then
try and recoup it by lowering the percentage during the

week when the fishing is real good? That’'s the problem

It’s a pragmati c problemthat we run up against. So,
that’s -- you know, how do you -- how do you do that?
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And |like | say, yeah, you could require those type of
things. | think what the practical effect would be,

t hough, is that people would just stop taking crew. And,
you know, they would get around it by -- it would be
husband- and-wi fe teans solely, or it would be fathers and
sons. And that’s the way much -- nmuch of our situation
is right now, is many of them are spouses and brothers
and fathers and sons.

COVWM SS|I ONER DOVBROWSKI : Comm ssi oner Col eman?

COW SSI ONER COLEMAN: | think Barry had a
questi on.

COWM SSI ONER BROAD: Well, let nme just
understand this. 1In the commercial fishing for food part

of the comrercial fishing industry, it’s done as a
percent age of the take.

MR. GRADER: That’'s correct.

COW SSI ONER BROAD: I n commercial sportfishing

M. Fletcher’s group, it’s really done on a kind of day

rate.

MR. GRADER: That’s right.

COW SSI ONER BROAD: Okay. So, there are
actually -- there isn’t variation within your sector;

it’s all done by a percentage of the take for crew

menbers.
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MR. GRADER: Yeabh.

COW SSI ONER BROAD:  Okay.

MR. GRADER: Well, in sonme of the -- on the East
Coast, they do a little bit on a point system But
basically, it’s like a percentage. It’'s essentially the
same thing.

COW SSI ONER BROAD: Okay. Let nme pose this
guestion to you.

MR. GRADER: Sure.

COWM SSI ONER BROAD: You know, generally --
obvi ously, the captain and the owner is the person taking
the entrepreneurial risk, not the worker. The worker is
giving his labor for a return for that. Now, |
under st and what you' re saying, that this has a kind of
feast-or-fam ne sort of cycle. Wuld it be possible for
us to fashion a m ni num wage for your portion of the
i ndustry that was based on an average over the period of
the appropriate season, you know, essentially by saying
you have to achieve a m ni nrum wage equi val ent over a
nonth period or a two-nmonth period, for the hours that
are worked, and, in other words, and say that, okay, the
person i s guaranteed at | east that amunt of noney for
t he season?

MR. GRADER: That m ght be possible. Let nme say
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that, that in sonme of the fisheries right now, that
sonething like that m ght be doable. | wouldn't say it
woul dn’ t be.

The concern | would have, though, would be nopst
l'i kely as people looking at -- and the captain |ooking at
it and sinply saying, you know, “lI don’t know for sure
that 1’"mgoing to be able to do this.” W just had the
situation in the squid fishery, which has been our nost
profitable fishery, EIl N Ao came along and there was no -
- there were no squid landings for a year. Yet they had
-- you know, what are they to do when those types of
situations arise?

| think the practical effect would be,
unfortunately, is that people would just sinply say, “I
can’t -- | don’t know if | can guarantee that right” --

now, sone people m ght be able to do that, but | think a

lot would sinmply say, “I can’'t take that chance. | don't
know it. I’mnot going to take any crew, I’mgoing to
bring ny famly nmenbers on board, |I’m going to partner up

and just establish partnerships with people and do it

t hat way,” basically getting around the crew situation.
And | think the |loss that we would incur then, the
practical effect, would be the loss for mnority

enpl oynment and youth enpl oynent, is what ny risk is.
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| mean, it goes nore to the social effects of
what happens to the industry. 1’mnot going to say it’s
going to break us. |’m not going to.

COWM SSI ONER DOVBROWSKI :  Ri ght .

MR. GRADER: But | think that would be the
practical effect.

Now, | think if we saw a | ot of abuses, where
peopl e weren’t maki ng good noney in the fishing industry,
t hen obviously this Conmm ssion ought to be taking action.
That hasn’t really been the case, | nean, where the
peopl e haven’'t been nmaki ng any noney. |It’s been that the
ski ppers, the owners thenselves, |ooking for the
governnment to buy back their boats.

COVM SSI ONER BROAD: Right. | just think that
it seens like it’s one thing to say, you know, you go out
t here one week and you make not hi ng, but the next week
you make $5,000 and you average it out. You know, you're
clearly above the m nimum wage for --

MR. GRADER: Yeabh.

COW SSI ONER BROAD: -- for two weeks. The
question is whether, if the squid fishery collapses and a
boat operator asks a crew person to work every day for
t hree nonths and the person nakes no noney and is paid

not hi ng, whether we could say we’'re adequately protecting
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the sort of health and welfare of those workers, that
they’'re sharing in the risk, the entrepreneurial risk, to
the extent that they could go for a significant anpunt of

time and work many, many hours and not earn even a dine.

MR. GRADER: | think, you know, this would be
sonet hing that alnmost -- and | don't -- | can’t answer
that -- but, you know, warrant al nost this type of study

to determ ne whether, in fact, those abuses are
occurring. | don’t know of them Mst of the tine, a
crew nenber can get work el sewhere. [If the situation
gets that bad, where they’'re not making anything, the
owner’s not even going out because he's not -- not paying
for the fuel or anything else. The boat is sitting at
t he dock.

COW SSI ONER BROAD: Well, | guess, Zeke, what
l’d |ike you to think about, because I think you make,
you know, a -- for your segnent of the industry, you nake
a conmpelling argunment about the way -- you know, you
can’t control whether there’'s fish out there, and you
have a system where the workers that we regul ate, which
isn"t everybody on that boat -- it’'s just the enployees -
- do have an opportunity to make significant anounts of
money -- | would like you to think about, and perhaps

cone back to us with, whether there is sone way to
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fashi on coverage under the m ni rum wage that m ght not be
based on an hourly approach, but perhaps an approach over
a period of time that guarantees a m ni nrum wage

equi val ent - -

MR. GRADER: Sure.

COW SSI ONER BROAD: -- in pay, because | -- for
my own part, |I’munconfortable with that notion. And if
there’s no real problemout there, if this is not an
i ssue and people are being paid well above it, then we're
just creating a baseline protection for people that isn’t
goi ng to have substantial inpact on anybody’s bottom
i ne.

MR. GRADER: Let ne do this. Yeah, | would be
glad to |l ook into that, because we don’t want to have
t hose -- any exanples of those type of abuses. | can
check. There are, on board our boats in southern
California -- not on the people we represent, but there
are a couple of unions that are involved -- | can
certainly talk to them and see, you know, how they’ ve
been working to deal with that, because on board even the
boats where they’'re unionized, with the big crews such as
on the tuna boats and the fast -- the wet fish fleet and
that, there have been some unions. And | can -- | can

talk to them and see how they’ ve handled it.
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Li ke | say, in our industry, for the nost part,
we | ost people. | mean, nost of our people, nenbers,
particularly in the salnon fishery, just |let crew go
because they couldn't afford to hire anybody on,
irregardl ess (sic) of any standards here, just because it
was just -- the downturn we saw in the salnon fishery.

| would say, however -- and | hope nobody here
msinterprets it, particularly in the | abor sector --

t hat because of the Endangered Species Act and the Cl ean
Water Act, we're going to get our salnon back. So don’t
anybody that the ESA or Clean Water Act are anti-| abor.
They’re not. They're going to save a bunch of jobs in
the future.

COW SSI ONER BOSCO: Coul d | ask a question?

MR. GRADER: Sure.

COWM SSI ONER BOSCO:  Rel ative to M. Broad' s
I ine of questioning, |I think that would assunme that the
sane deckhands are pretty much on the same boats. But ny
experience in the fishing industry, which -- you know,
|’ ve been around it all nmy life, although I never catch
anyt hi ng, but --

MR. GRADER: It’s the reason you were never
hired on, M. Bosco.

(Laughter)
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COW SSI ONER BOSCO:. |1’ m al ways on those boats
that stay out all day, never cone back early with their
cat ch.

But anyway, isn't it true that nost of these
deckhands ki nd of conme and go and go on the different
boats, and show up sonetinmes and not others, to where
think it would be hard to have a season standard for
them | nean, just the recordkeeping alone, it seens,
woul d be next to inpossible.

MR. GRADER: Well, that’s been one of the
reasons that I'Il -- that there hasn’t been a | ot of
hiring of crew, particularly in the smaller boat fleet.
| mean, we’'ve just -- crew have been |l et go over the
years. But there are sonme cases. A good crew person on
a boat, and particularly on a boat that’s making noney, |
mean, the captain’s going to go out of their way to make
sure that persons sticks on board, because this is a
person that can run the boat when they want to go down
bel ow to get sone sleep, they know where the fish are,
and that.

But you're right. There is a transient nature
to part of it. There' s also the youth elenent that you
particularly see in Alaska, to work the sumertinme jobs

in that, which I think is a great opportunity. And then
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there are the steady people that are crew nmenbers for
twenty, thirty years, on the sane boat, because they're
i nval uable, they're paid well, and they're -- it’s good
for the boat and it’s good for the crew nmenber.

COW SSI ONER BOSCO. \What percentage, Zeke,
woul d you say are what you'd call stable enpl oyees of the
sane boat, to where maybe we could work sonet hing out on
t hose |ines?

MR. GRADER: Again, | think that woul d probably
al nost go to a Sea Grant or sonebody |ike that and do --
do sone research. And we have had some econom c studies
recently, trying to get into this industry. | can't say
for sure. | would say it would probably be in the
nei ghbor hood of 20, 25 percent, at nost.

You know, we certainly -- | think what
Comm ssi oner Broad has brought out is a good issue to
take a ook and | think, probably, talk to the unions
about that. But, again, | think right nowis -- is we
woul d like this exenption. That's not to say that if
people can't find -- if we do find abuses or probl ens,

t hat they ought not to be rectified.
COW SSI ONER BOSCO: Thank you.
COW SSI ONER COLEMAN:  To sort of follow on the

guestion of the captains of these boats are sort of
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operating on a risk-reward incentive, it sounds to nme the
way you' re describing this is that the crew menbers are
al so operating on that --

MR. GRADER: Exactly.

COW SSI ONER COLEMAN: -- in the sense that they
forego the hourly wage for the opportunity.

MR. GRADER: Exactly.

COW SSI ONER COLEMAN:  And | have sone personal
experience with this too, not any fishing experience, but
a good friend of mne put hinmself through college by
going up to Al aska every year and com ng back snelling
l'i ke fish and paying for coll ege.

MR. GRADER: Yeabh.

COWM SSI ONER COLEMAN:  So, that type of worker
| don’'t think -- he would never have gone to Al aska for a
m ni mum wage job with a small comm ssion attached to it.
So, any kind of testinobny that you can get fromthe
af fected workers, or some input fromthem about, you
know, why this is beneficial to them | think, would be
useful .

MR. GRADER: Yeah, | can do that.

Unfortunately, over the course of the years, particularly
with the dowmturn in the salnon fishery, we just -- we

don’t have many crew really left, except for in a couple
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of our fisheries. But, you know, |’ m hopeful. And
frankly, it was because of M. Bosco’ s work when he was
in the Legislature and that -- now we’'ve got some good
progranms going on in California. So, we're pretty
optim stic about, you know, the rebirth of the sal non --
or the return of the salnon fishery in the next couple
decades.

COW SSI ONER DOVBROWSKI @ Any ot her questions?

MR. GRADER: Thank you.

COVM SSI ONER DOVBROWSKI :  Thank you.

Tom Ranki n.

COWM SSI ONER DOVBROWSKI :  Tom vyou're the | ast
speaker on this one. And then | see you're on outside
sales, so I'lIl let you just stay up and segue to -- oh,
do we have anot her speaker?

|’ m sorry.

MR. FLETCHER: (Not using m crophone) |
submtted a card, sir. Bob Fletcher

COWM SSI ONER DOVBROWSKI :  Did | mss it?

Well, Tom why don’t you talk? And then we’ll
go to Bob.

MR. RANKI N:  Sure.

COW SSI ONER DOVBROWSKI ;@ Sorry about that.

MR. RANKIN:  Okay.
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Tom Rankin, California Labor Federati on.

Sorry | was -- | attenpted to get sonme fol ks
fromthe fishermen’s union here and was unable to, for
today. But | understand this will probably come up at
anot her neeting, so we'll definitely make an even greater
effort to get them here. They' re basically |located, as
Zeke said, in southern California.

So, I'’mgoing to be talking on a nore abstract
| evel .

The first point | want to make is that,
obvi ously, the purpose of the m ni mum wage and overtine
| aws, at least a |arge purpose, is to avoid exploitation
of the workers. And I'd also |like to point out that, up
until 1986, when this industry was able to go to the
Legi sl ature and get an exenption, they were covered. So,
sonehow or another, this industry worked with m ni num
wage and overtine prior to 1986.

In terms of the issues, | think the biggest one
is the m nimum wage. We don’t require workers in any
ot her industry -- and there are many ri sky businesses in
this state -- to bear the risk of the business. And I
don’t think that we should make an exception for this
i ndustry. The mninmum wage is sinply a floor. They can

certainly figure out how to give people, you know, the
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benefits of a good catch and at the sane tine pay thema
m ni nrum wage. So, | would say that is an essential, to
sonehow figure out how to craft a m ninum wage for this
i ndustry.

In terms of working out the details, we would be
happy to neet and, hopefully, get some fishermen up here
to nmeet with the folks in this industry. That’'s the
function usually performed by a wage board, but | know
that, in this case, wage boards aren’'t required. But
hopefully, we can figure out how to do that, at |east
informal |y, because it always, | think, nmakes sense to
try to get the people involved, who really know the
i ndustry, to figure out the rules.

Thank you.

COW SSI ONER DOVBROWSKI ;@ Bob Fl etcher. Sorry.
Your card got stuck.

MR. FLETCHER: Thank you, M. Chairman, nenbers
of the Comm ssion. For the record, ny nane is Bob
Fl etcher. |1’mthe president of the Sportfishing
Associ ation of California.

SAC was founded in 1972 by nenbers of the
i ndustry who recogni zed the need to have someone wor ki ng
on issues of common interest and concern for the

i ndustry. OQur fleet operates between the ports of Santa
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Barbara in the north and San Diego in the south, and I
represent about 175 commercial passenger fishing vessels.

The industry is struggling statew de. And |
didn't provide the information, but the Departnment of
Fi sh and Gane provides a breakdown. And | only have one
copy, M. Chairman and others, but | didn’t provide that
-- this is the only copy. But | thought, later, that
this m ght be of val ue.

VWhat it does is show the nunmber of |icensed
comrerci al fishermen, the nunber of -- oh, you have it?
Ckay.

And the only point | wanted to bring up here is
that it shows that there’'s a steady decline.

| al so happen to be a nmenmber of the Pacific
Fi shery Managenent Council. And M. Thomas tal ked about
the | oss of seasons. The Council is the managenent
entity that establishes seasons, and we have taken sone
very, very restrictive actions in the [ast year relative
to bottom fish or ground fish that cuts way back on the
opportunity of both comrercial fishernmen and commrerci al
passenger fishing vessels. So, there’'s been a
significant reduction in the opportunity for fishernen,
and that just further squeezes an already declining

nunber of small businesses in California. And | want ed

GOLDEN STATE REPORTING
P.O. Box 5848
Monterey, CA 93944-0848
(831) 663-8851



10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

53

to just bring that up before I continue.

In ny segnent of the industry in southern
California -- and I think you have a letter that | had
provi ded - -

COW SSI ONER DOMBROWSKI @ Yes.

MR. FLETCHER: -- dated January 27th that talks
about the variety of the kinds of fishing trips that ny
fl eet operates, anywhere from a coupl e- hour whal e-
watching trip all the way up to a 17- to 20-day | ong-
range trip. And the reason | bring this up is, in part,
to respond to Conm ssioner Broad’ s coment about could
not we work somehow a m ni mrum wage i nto the framework of
the industry. And the problemthat we face in nmy portion
of the industry is this variety of trip lengths. And I
don’t know how we could identify the nunber of hours
during one of those trips that you would identify as
hours wor ked, because sonmetines -- this time of year, we

have a |l arge fleet of very big boats

-- not alarge -- it’s about fifteen boats, but they' re
t he bi ggest boats in our fleet -- that travel 1,500 mles
to the fishing grounds. It takes themthree days or nore

to get there, and then they re fishing for nine or ten
days, and then they conme back. During that trip down,

there’ s al nost nothing to do except just nmake sure that
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the trash is not all over the deck, or that passengers
are cared for. But there's alnpst no activity.

Now, during that tinme, if m ninmum wage was
applied to that kind of a trip and enforced, there would
be no nore fishing by that fleet. They could not afford
that long trip and all that time. And I'’mkind of at a
| oss to understand how we could conme up with a fornmul a,
because on trips like that, you run for a period of tine
and then you fish for a while, or you may get into the
grounds and the fish aren’t biting and you re just
traveling.

As | go on to say in this letter -- | talk about
t he conpensation -- and | think, on average, the
conpensation is fair and the individuals in the industry
are confortable with the conpensation. And | provided
sonme letters fromsome crew nenbers. Unfortunately, the
crews that | represent are a | ong ways away, so they
weren’t able to conme here in person, but they did provide
sone letters that | handed out this norning tal ki ng about
how this job is not a job, it’'s an adventure, it’'s a
| ove.

| was born and raised in San Diego. |I'ma
native son. | grew up on sportfishing boats. | would go

out as much as | could force nmy father and nother to | et
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me go, because it was the thing that | wanted to do nore
than anything else in ny life, so much so that | would
put up with being seasick on the way out every day, just
because | wanted to catch sonme fish. | loved it so much.
And | went on to beconme a crew nenber, then a captain, |
was a commercial fisherman, | harpooned swordfish, |
caught tuna, | went on, bought a sportfishing boat,
operate a sportfishing boat for other people, and then
went on fromthere and now represent the industry. And
the people that are there | ove what they do.

And | think we see, in light of the very unique
ki nds of operation we run, a very and, | think, in sone
cases, a very good conpensation. And |I know that nost
all of them |l ove being on the boats, are very proud of
what they’ ve learned to do, and feel that the existing
syst em wor ks.

And one question that Comm ssioner Broad brought
up to ne was, “VWhy was it necessary, in your mnd, for
the industry to receive the exenption in the first
place?” And | will point out that | left the industry in
1983 so was not involved directly. But | would believe
that the industry felt that because of these very unique
operations that it ran, it needed the protection from

m ni nrum wage that the exenption provided. And there was
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never a thought by the industry to get out from under
paying a fair wage; it was just to reflect the kinds of
uni que operations, where a boat may go out for six hours
or overnight or for five days. And it would be
difficult, if not inpossible, for those industries -- and
many of them were small businesses -- to be able to pay

t hose crew nenbers m ni nrum wage for that period of tine.
So, | think it’s just very, very difficult.

And as | said, | have provided you with letters
fromsome of the crew nenmbers describing why they really
feel that they’'re fine the way they are. They enjoy what
they do. W get seasonal workers -- Conmm ssioner Col eman
tal ked about a friend that went to Al aska because he was
able to put hinself through college. Many of our crew
menbers work seasonally on the boats during the sumrer in
order to put thenselves through college too, so this
works to their benefit. They're in a healthy

envi ronnent, they |ove being on the boats, and they nmake

what | think is a very fair conpensati on.
So, one -- one point in closing that I would
like to bring up is that this is a very small industry.

| think, in the whole state, there may be 4, 000
i ndi vi duals who are working on the boats in the fleet.

And that number is, unfortunately, on the decline because
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of restrictions, as Roger Thonmas tal ked about. The
Council restricted two nonths of the season for the whole
state, for commercial fishermen as well as the

recreati onal passenger fishing fleet. And if additional
stocks prove to be identified as depressed, that may

i ncrease, those kinds of restrictions. So, there are

| ess opportunities to be on the water.

| think the industry believes that it is paying
in a way that conpensates fairly, and the people that are
in the industry | ove what they re doing and woul d hope
t hat you woul d recogni ze the value of this exenption to
t he m ni mrum wage.

And |’11 be nore than happy to respond to any
guesti ons.

COW SSI ONER BROAD: So, let ne make sure that
your and Zeke's testinmony is consistent. In your part of
the industry, the party boat part, you pay people a day
rate.

MR. FLETCHER: O an annual salary. For sone
key crew nmenbers on sonme of the boats, such as the ones |
described that run the long trips, nost all of those
enpl oyees recei ve an annual -- annual wage. And then, in
addition to that, they receive tips and fish-cl eaning

noney. But they are paid an annual sal ary.
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COW SSI ONER BROAD: Does that annual sal ary
exceed the m ni mum wage?

MR. FLETCHER: Well, once again, Conm ssioner
Broad, |’ d question how you would determ ne that, in
light of the fact that while the fellowis on board the
vessel for |long periods of tinme, he' s not working for
|l ong periods of time. We try to get the crews down for
rest. They're fed three nmeals a day, they have
accommpodati ons. And so, while they' re on the boat,
they’re not working. How do you define, for the purposes
of m ni mrum wage, the nunber of hours on that trip that
t hey work?

COW SSI ONER BROAD: Well, let me ask you a
gquestion. Wuld they be paid -- if you figured it as --
on the basis of 40 hours a week, a normal 40-hour
wor kweek, are they paid a salary equivalent that’s equal
to or exceeds that, over the course of that year?

MR. FLETCHER: Absolutely.

COW SSI ONER BROAD: So, at |east those people
actual ly neet a m ni mum wage test.

MR. FLETCHER: Yes, sir.

COW SSI ONER BROAD: That would be the -- if we
fashioned it that way, if we said that they have --

MR. FLETCHER: If you fashioned it --
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COW SSI ONER BROAD: Ri ght.

MR. FLETCHER: Absolutely.

COW SSI ONER BROAD: Okay. So, you woul dn’t
have an objection, then, if we said that they had an
annual salary that was equal to the m ni nrum wage for
full-time enploynment at 40 -- you know, 40 hours a week
times a year, essentially?

MR. FLETCHER: | would |like -- excuse me, M.
Chai r man.

| would like to bring up a caveat, Conm ssioner

Broad, and that is that as these restrictions kick in,

the boats are unable to fish. And as this gets further
- and there’s another issue. Part of ny fleet fishes in
Mexi co, and there’s recently been sonme novenent by the
Mexi can governnment to start to restrict our operations
down there. And so, as we are cranked down in ternms of
our opportunities, then this idea of an annual -- neeting
m ni mum wage on an annual basis maybe becones nore
problematic than it m ght have been in other years when
t he boats were operating nore on a year-round basis.

But if you looked at it froma weekly standard,
| think we could -- we could say that that shouldn’t be a
probl em

COW SSI ONER BROAD: Ckay. Yeah. Well, that
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woul d be -- | nean, generally, you wouldn't say they have
to be paid a guaranteed wage for the year, but it would
be based on sonme weekly basis or nonthly basis, or
sonething that's nore restrictive in tinme. Obviously, if
peopl e are not working six nonths out of the year, you
can’'t enmploy -- you know, hold the enployer to paying
them for that tinme on a m ni nrum wage basi s.

Well, I'd like you to think about whether that’s
sonet hing that you folks could live with, because | --
"1l tell you what -- and | guess this goes back to the
| egal question here, and | think it’s a conplicated one.
But the -- we have a proposition that established a
m ni mrum wage for all industries, with an argunent that at
| east with respect to exenptions that existed at that
time, the exenptions, in the view of the Departnent of
Labor Standards Enforcenent, those exenptions survived,
but no -- with an open question, at the very m ni num
about the creation of new m ni nrum wage exenpti ons.

The Legislature elimnated the exenption and
enpower ed the Comm ssion to convene a public hearing “to
adopt or nodify regulations at that hearing pertaining to
the industries herein,” without conveni ng wage boards.

It didn't say that we can -- we could create m ni nrum wage

exenpti ons, new m ni mum wage exenptions.
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And what | would be concerned about here, for
your industry, which I think you should take a | ook at
with your industry’s lawers, is that if the Conm ssion
were to vote to extend your m ni num wage exenption and
sonebody were to bring that to court and it was found to
be unlawful, you would be required to pay the m ni num
wage on an hourly basis for everybody in this industry.
And so, it m ght behoove you -- and it’s up to you -- I'm
not suggesting that you accept this view -- but it m ght
behoove you to think about whether we can craft a m ni num
wage equi val ent that works for your industry, your part
and M. Grader’s part, that works for your industry but
t hat does not constitute a full-blown m ni num wage
exenpti on.

MR. FLETCHER: Conm ssioner Broad, | appreciate
what you're saying, and | think that could work. The
only point I would like to respond is that sone of our
crews, due to weather, are not able sonetines to get in
four, five, six days in a row. And so, if you are going
to require that a boat owner pay his crew whether they
fish or not, that creates a problem And we don’t know
fromone day to the next whether they’' ||l be able to get
out or not. So, if it could be flexible so that it could

be either based on an 8-hour day equival ent or a weekly
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equi val ent or an annual equival ent, sonme way that we
could ook at it fromthat standpoint that takes into
account the vagaries of weather and the closures that
we’'re faced with on some of our fisheries, that would
really be hel pful.

But | understand the points you' re bringing.

COW SSI ONER BROAD: Thank you

MR. FLETCHER: Thank you.

COW SSI ONER DOVBROWSKI ;@ Thank you

Ckay. Once again, | think --

COW SSI ONER BROAD: Can we have M| es?

COW SSI ONER DOVBROWSKI :  Oh, 1’ m sorry.

MR. LOCKER: Yes. M| es Locker again, chief
counsel for the State Labor Conmm ssioner.

Just a couple of points | just wanted to add, in
listening to this discussion.

There may be a little bit of a m sconception
t hat some people have in ternms of, you know, a m ninmum
wage obligation, that it is sonmething that we would | ook
at on a day-to-day basis. That would only be true if a
worker is paid every day. That is, if you have a pay
period of each day, then you | ook each day whether the
work did make the m ni mum wage that day. But generally,

in enforcing the m nimum wage, we do it on a pay period
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basis. You take the entire pay period, so that if --
let’s say -- let’s say the worker is paid by a piece rate
type system And let’s say, for whatever reason, the
pi ece rate just wasn’'t happeni ng, there was nothing going
on, but the pay period is, let’s say, sem -nonthly, under
Labor Code Section 204. Then what you would do is you
woul d take that entire pay period. And the fact that
maybe on ot her days in that pay period the worker far
exceeded the piece rate, hopefully, it would even things
out so that you would take the total nunmber of hours
wor ked during that pay period, and then -- you' d have a
total nunmber of hours worked, and then apply the m ni mum
wage to that. And as |long as the worker was paid the
m ni mrum wage for the total number of hours worked in the
pay period, there wouldn’t be any m ni nrum wage vi ol ati on.
In terms of getting back to how you define hours
wor ked, we would | ook to, you know, the base definition
of hours worked, whether the enployer suffered or
permtted the work, or whether or not the worker was
subject to the enployer’s control. So, certainly in a
situation, let’s say, where -- if comercial fishing was
subject to the m ni num wage, then if you had a situation
where a boat is sitting on the dock and the workers

aren’t on the boat, there’s nothing happeni ng that day,
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you woul dn’t have any hours worked that day. It’s only
when the workers get called to work that the hours worked
woul d start kicking in.

So, | just wanted to explain that from an
enforcenment perspective.

COWM SSI ONER BROAD: | have two technical
questions. M. Fletcher raised the issue of taking a
| ong-range trip, you know, to Mexico. And ny question
goes to what is the jurisdictional limt of California
| aw?

MR. LOCKER: We would | ook to the California
Supreme Court decision in the Tidewater case on that.
And certainly, if you had -- we -- | believe if you had a
boat going out froma California port and returning to a
California port, and while it was gone, there was fishing
or whatever, but you have a California enployer going out
and returning to the port with, you know, California
residents, | believe the entire tinme that the workers
woul d be engaged in the fishing operations would be
subject to California | aw.

COW SSI ONER BROAD: And then ny second question
is, M. Fletcher nentioned that you have a situation
where, in a long-range trip like that, you may have crew

menbers who are perform ng no work, but they’ re obviously
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stuck on the boat, they can’t go hone. How do you
generally treat those type of situations?

MR. LOCKER: We, on that, would | ook to how the
| WC defines what woul d be considered work tinme or not.

For exanple, you have, let’'s say, in other | W orders a
situation where you have 24-hour shifts, and the |IWC has
carved out fromthat, let’s say, 8 hours of sleep tine
and one hour for each of three neals. And then you would
say, even though -- without that, you m ght say the

enpl oyee is subject to the enployer’s control by virtue
of being on this boat, fromwhich there’s no escape --
because the I W can carve out fromthat, certainly, areas
where the enployee is not subject to control by virtue of
sleep tine or neal tinme or tinme where just the worker is
-- you know, the IWC can do what it wants on that to say,
“No, we view this as being non-work tinme.” Then that’s
how DLSE woul d enforce that. W would [ ook to what the
IVWC did there.

COW SSI ONER BROAD: So, then, we would be free
in your view, to say that if a person in this industry
was on a boat and was relieved of all duties for a period
of tinme and was just, you know, in their cabin reading a
book, that that could be considered non-working tine,

notw t hstanding the fact that they re stuck on the boat.
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MR. LOCKER: | believe the | WC has probably
al ready done that with respect to, you know, the -- let’s
say the notel industry, where you have a speci al
definition for hours worked there that differs fromthe
general definition. Yes, the W could do that.

COW SSI ONER BROAD: Thank you.

COW SSI ONER COLEMAN: That was ny questi on.
Thanks.

COW SSI ONER BROAD: Great mi nds think alike.

COW SSI ONER DOVBROWSKI :  Thanks, Ml es.

Well, we would encourage the parties to try to
get together and see if we can resolve this -- | think
it’s really the m ni nrum wage i ssue -- and then
comruni cate back through the IWC offices where you stand
after a certain period. | nean, it really sounds |ike
that’s the only stunbling block to holding this thing up.
So, if you can cone to sone resolution on that, that
woul d be hel pful, and then we can schedule this at a
future hearing for the formal vote.

Al'l right. Next subject is outside sales.

Did Tom wal k out? On.

| | ooked down there and | thought you had wal ked
out of the room

MR. RANKI N: Tom Rankin, California Labor
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Feder ati on.

As you know, you were required by AB 60 to
conduct a review of the question of outside sal espeople.
And as you probably also know, the -- Section 1171 of the
Labor Code explicitly exenpts outside sales from
coverage. But it was up to the IWC to define what an
out si de sal esperson was. And the IWC basically found --
you know, came up with the definition of an outside
sal esperson as one who regularly works nore than half of
his or her working tinme in sales outside the workpl ace.

This was brought to court by, probably, several
cases, but the one that went to the Suprenme Court was the

Yosem te case, Yosemte Water Conpany. And the Suprene

Court actually canme up with sonmewhat nore detail ed
definition, basically upheld the IWC s definition and
added a few provisions to it. And what we would like to
see is to have the IWC -- and Patty Gates is here, from

t he Van Bourg Law Office, who actually has sonme proposed
| anguage on this -- we would like to see the IWC neld the
definition that it had previously to the Suprene Court
case with the additions that -- the additional
clarifications made by the Suprene Court. W feel that
would -- that it’s a fair definition, and it would al so

gi ve both workers and enpl oyers what they need in terns
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of clarity, so they could tell when sonmeone actually was
wor ki ng as an outside sal esperson and when the person
wasn’t and was due overtine pay.

So, that would be our suggestion. And I don’t
want to presune to take over your order, but Patty Gates
has --

COW SSI ONER DOVBROWSKI @ No, she’'s -- Patty,
why don’t you cone up next?

MR. RANKI N:  Thank you.

MS. GATES: Hi. [|I'mPatty Gates. |I'mwth the
| aw of fice of Victor Van Bourg, Weinberg, Roger &
Rosenf el d.

And we have, over the past -- really, over the
past four years -- had an increasing nunber of workers
conme in to our office to conplain that they used to be
delivery people, and suddenly they're -- first, their
nane was changed to route sal esperson, and then after
their name got changed, they were suddenly working 12-
and 14-hour days and given routes where they were really
delivering, delivering products, but expected at the sanme
time, and usually by a sort of neno, expected to do sales
al ong the way.

One of these fact situations has worked its way

to the California Suprenme Court, and the California
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Suprene Court | ooked at -- very carefully | ooked at the
| WC definition of outside sales and really clarified and
expanded upon the definition in a way that | think would
be valuable to people -- both to the people who hire
delivery people and expect themto do sonme anpunt of
sales as part of their delivery work, and also to the
wor kers who have been prevented from having any overtine
protection at all if they re considered outside

sal espeopl e.

And | think when the Legislature asked that this
be reviewed, that the IWMC reviewthis, it was because the
Legi sl ature was aware that there had been sone
m scl assifying going on in order to fit people who really
didn’t fit into the exenption. And the Suprene Court has
clarified it.

| m proposing -- and |’ ve given you each a copy

of the California Suprenme Court decision, Peter Ramrez

V. Yosemte Water Conpany, the case that Tom Rankin just

referred to, and also just a very brief -- for nme, a very
brief, two-page testinmony and -- containing both the
current definition under the IWC orders and the proposed
definition. And what |I’mhoping is, with the proposed
definition we can take sone of the reasoning and -- in

fact, the holding of the California Suprene Court, and
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expand the definition with those exact words. And |
gl eaned those words fromthe decision. You can check ne
on it, because |’ve given you the decision. But | would
-- | would make the proposal that the Industrial Welfare
Commi ssi on consi der redefining their outside sales
definition to make it clearer, and also to distinguish
tasks that are really delivery tasks from sal es tasks.
And the final -- the final thing | wanted to say
is that what |’m asking for is not sonething new. 1In the
past, the Conmm ssion has referenced judicial decisions
that relate to interpretation of wage orders. And
refer you to the cash shortage and breakage section in
each of the wage orders that references a court case that
interpreted in a very specific way when and -- when
enpl oyers could and could not charge workers for cash
shortage or breakage that occurred on the job. And the

| WC referenced a court opinion in its definition.

So, |’m happy to answer questions if you have
any.

COW SSI ONER DOVBROWSKI :  Any questions?

Ron McKune.

MR. McKUNE: (Not using mcrophone) | wonder if
we m ght change the order. |I'mhere in support of

anot her presentati on.
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COW SSI ONER DOVBROWSKI @ Okay. Well, your
choi ce.

MR. TOLLEN: Thank you. |1’'m Bob Tollen. |’'m
with the Seyfarth, Shaw, Fairweather & Geral dson | aw
firm |’m speaking in support of an anmendnent to the
definition -- excuse nme -- | have a cold.

|’ ve distributed or made avail abl e copi es of
this yesterday, which I think are in your packets.

| didn’'t specify a particular client that we
were -- that was supporting this because we found, as we
were discussing it, that so many clients had the sane
concern that is expressed here.

We' re supporting -- |’ m proposi ng an anmendnent
to the existing definition of outside sal esperson that
woul d read as follows, including the present |anguage:

“Qut si de sal esperson neans any person who

customarily and regularly works nore than half
their working time” --
-- so far, that’s what’s in there --
“ -- away fromthe enployer’s place of business,
selling,”
-- et cetera, et cetera. That’'s what’s in there so far
And then, the addition would be:

-- or, regardless of |ocation, engages in
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activities closely related to and supporting his
or her outside selling activities, such as
writing up orders, witing sales reports,
revising the sal esperson’s own cat al og,
contacting prospective custoners to arrange
meetings away fromthe enployer’s place of

busi ness, planning itineraries, and attending
sal es neetings and sal es conferences.”

This does not propose to affect the category of
enpl oyee that was involved in the Ramrez case and that
Patty Gates is addressing. The person who engages in
servicing a custonmer or stocking shelves or what have
you, in the Ramrez case, it was bottled water delivery
servi ce people who not only sold it, but they delivered
the bottled water and they did a |lot of activity. And
the Supreme Court said that that was not selling
activity. And that’s fine. |I’mnot proposing to change
t hat .

|’ mnot quite sure why it is necessary to anmend
the definition to cover that non-selling activity,
because the Suprenme Court clearly addressed it and ruled
that that kind of activity does not come within the
existing definition. As | say, we' re not opposed to

excl udi ng those kinds of people fromthe exenption.
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And it -- you know, what it sounds like -- |’ ve
wondered until today why the Legislature made a point of
putting the outside sal es exenption -- nmaking a speci al
poi nt about it. There are so many exenptions in the
statute that didn’'t get that kind of attention. And I
guess the explanation is what | heard here today, that
the Ramrez case was com ng along at the sanme tine as
this legislation was com ng al ong, and probably had not
been deci ded when this legislation was finally enacted,
so people weren’'t sure where the Suprene Court was goi ng
to go with the Ram rez decision and wanted to affect that
ki nd of category.

Well, the Suprenme Court did it. | nmean, the
Supreme Court has given you a very clear ruling that
peopl e who engage in service activities -- that the
service activities are not selling, and if they don’t put
50 percent of their time into genuine selling, they' re
not entitled to the exenption.

The Ram rez decision also, however -- and this
is the point of my concern -- enphasized 50 percent of
the individual’s time away fromthe enployer’s place of
busi ness. Now, there are a lot of activities that a
l egiti mate outside sal esperson engages in that can be

engaged in at his or her enployer’s place of business.
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Those are the kinds of activities, like witing up sales

reports, phoning prospective custoners, and so forth,

t hose are the kind of activities that | am suggesting

here shoul d

sal esperson,

be included in the definition of an outside

so that you | ook at the tinme that that

person spends on the road visiting custoners, and then,

when that person cones back into the office and wites up

a sales report or attends a sales neeting or what have

you, that that individual is still engaged in outside

selling, and you don’t exclude that tine.

COW SSI ONER DOVBROWBKI @ Barry?

COWM SSI ONER BROAD: Wel |, | ooking at your

definition,

what it would nean -- let nme just ask you a

series of questions.

|t

refers -- |leaves the definition the way it

is, and it says, “or b) regardless of location.” So,

t hat nmeans an outsi de sal esperson could be engaged in

activity which, 100 percent of their time, is not
out si de.

MR. TOLLEN: | don’t think so.

COW SSI ONER BROAD: Well, it says that.

MR. TOLLEN: | don’t think so. They have to be

activities,

this way --

as | wote it -- and this is why | wote it

they have to be activities closely related to
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and supporting his or her outside selling activities.
Now, if the person doesn’'t engage in any outside selling
activities, doesn’'t go out on the road and try to sell,
then there can’'t be any activities that support it.
COW SSI ONER BROAD: Well, it could be a very

smal | percentage, then, right?

MR. TOLLEN: They -- but they all -- it all has
to be activity that supports outside selling. | nmean, if
it -- if you re suggesting a possibility that witing up

sal es reports and developing itineraries and so forth
takes so nuch tinme that it is large in conparison to the
actual anount of tinme spent on the road, yes, the
definition would include that situation in the definition
of an outside sal esperson.

You know, a lot of this, a person could do
outside the enployer’s place of business. As | said in
the letter, he could do it in his car, he could do it in
his honme. And the present |anguage in the Ram rez case
forces enployers to tell outside sal espeople, “Don’t cone
into the office to do this kind of work. Wite your
reports out -- you know, go home and wite your reports
or whatever, just don’t conme into the office to do it.”
And that’s silly. If the work is really closely rel ated

and supportive of the outside sales activity, it ought to
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be included in the definition and in the quantitative
measur e.

COW SSI ONER BROAD: Yes, but the m ni rum wage -
- this is an exenption fromeverything, if you re an
out si de sal esperson. It’s not a little thing. It’'s a
maj or exenption frompretty nuch the whol e Labor Code and
all the provisions of the IWC orders.

And | think it was intended originally to deal
with real outside sal espersons, people that were
traveling sal espersons outside -- taking orders and
servicing people outside of a central office. And it
seens to nme that your definition, while you don’t say it,
is an attenpt to underm ne the Suprenme Court’s decision

in the Yosemte Water case, the sane bottl ed water

workers. | mean, it brings back the sanme argunent. The
argument of the enployer in that case is that even though
t hey spent 90 percent of their tinme |oading bottled water
into trucks and delivering it, they were attending
meetings and they were doing activities that were closely
rel ated and supporting their sales -- so-called sales
activities, such as taking orders from custoners and
reviewing the lists of custoners and contacting the
custoners to figure out when they were going to deliver

the bottled water. But basically, these are truck
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drivers, and they are not outside sal espersons.

And | don’t believe that we should be
under m ni ng Suprene Court decisions. The court has
spoken, and | think that we should effectuate what the
court stated in its case. And | have a problemwth
this, major problem

MR. TOLLEN: This is -- this is really not
i ntended to underm ne the Suprenme Court’s decision. And
if it has that effect, we should play with the | anguage
and try to prevent it fromdoing that. That’'s not what
we're trying to do.

But the activities that were involved in the
Ram rez case, the delivery of bottled water, the --

bringing the bottled water onto the prem ses, the setting

it up in the cooler, I don't think that’s activity that
is supportive of a selling activity. | didn't intend to
include it. | truly intended this |anguage to excl ude

that kind of activity fromthe exenption.

COW SSI ONER COLEMAN: | have a question. And
|’ m not sure if your |anguage was attenpting to address
this, but there’s a huge body of sales right now that is
done on the Internet that could be considered outside
sales. For exanple, there’'s a conpany that does video

conferencing on the Internet, so that you can actually do
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your presentation to your client in Romania with your
conputer, and you're actually talking to them at the same
time via video conference. And |I think that’s sonething
we're actually -- we should think about in this
definition of outside sales, because this is the fastest
growi ng | evel of Internet service. The fastest grow ng
type of sales on the Internet is actually business to
busi ness, e-commerce. And there’'s a huge body of

| nternet conpanies that -- their sales forces are both
virtual and real. They re not necessarily getting in
their cars to sell, but the sales are outside.

So, | think that’s sonmething, as we | ook at the
| anguage here, we need to take a serious | ook at.

MR. TOLLEN: That’'s real interesting. |
certainly hadn’t thought of that or tried to address it
here.

You m ght think also -- suppose you have a
sal esperson who operates fromthat person’s own honme and
just uses the tel ephone and engages in selling
activities. It would be very simlar to your exanple.
And I’ m not sure what the correct answer to it is.

COW SSI ONER COLEMAN:  We need to think -- we
m ght want to get sone testinmony from sone |nternet

conpani es on this.

GOLDEN STATE REPORTING
P.O. Box 5848
Monterey, CA 93944-0848
(831) 663-8851



10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

79

MR, TOLLEN: But | want to come back to the
poi nt on the outside sal espeople, that it -- these are
activities that the sal esperson has control over hinself.
The sal esperson can decide to go back to the office to
wite the reports or can decide to wite the reports at
home or in any location. And it just doesn’t nmke sense
to say that you're going to force these people to do this
kind of activity away fromthe enployer’s place of
busi ness when it truly is a legitimate part of the
selling activity.

COW SSI ONER DOVBROWSKI ;@ Thank you

Ron, do you want to speak now?

MR. McKUNE: It’s two mnutes to twelve, so good
nmorni ng. Good norning to menbers of the Commission. |I'm
Ron McKune, with The Enpl oyers Goup. And we' re an
enpl oyers associ ation. W have sone 4,500-plus nenber
conpanies here in California, and those conpani es enpl oy
over two mllion enployees.

And |’ m here on behalf of the association to
speak in favor of the definition that has been crafted by
M. Tollen. Let ne also say that we’'re happy to work
further with himand with others -- pardon nme -- on
revising the definition further. W have concerns in the

area of e-commerce. This is a new era, a new econony --
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pardon ne -- and the definition should reflect the
current state of the econony and the direction which the
econony is taking.

Thank you.

COVWM SSI ONER DOVBROWSBKI : Questions?

(No response)

COW SSI ONER DOVBROWSKI ;@ Thank you

Guy Hal gren.

MR. HALGREN:. Good norning, M. Chairmn and
menbers of the Conm ssion.

Can you hear ne okay?

My name is Guy Halgren. |I'mwth the law firm
of Sheppard, Mullin, Richter & Hanpton. And ny practice
is in the wage and hour area, and | represent enployers.
|’ m not here on behalf of any particul ar enployer today,
but rather on behalf of nyself and areas of concern that
| have from practicing in this area, probably fromthe
opposite side of the table as Ms. Gates, but probably
with the same concerns.

First of all, I wouldn't necessarily discard the
i dea of becom ng consistent with the federal exenption.
Yosemte didn't say the federal exenption was |ess
favorable to enployees. And if it had, and if you had

concluded that, | could understand why you m ght not want
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to go with the federal exenption. But whenever the state
can be consistent with the federal, it’s a |ot easier for
enpl oyers, as you know, and it’s a |lot easier for
comrerce. You don’t have to follow two sets of rules.

The federal exenption has an 80 percent
requirenent. You' ve got to be doing sales-rel ated
activities 80 percent of the time, but it broadly defines
-- nmore broadly defines what a sales activity is. The
state goes with a 50 percent requirenent, nore narrowy
defines what a sales activity is. |I’mnot sure either
one is nore protective of enployees. It depends probably
on the enployee in question. But if it’s a wash, maybe
we coul d have the same standard, state and federal, in
the State of California.

Second, | have not seen M. Tollen’s proposal,
but I would have a proposal along the sane lines, to the
extent what you want to do is put sonme flesh on the
Yosem te case and keep your existing definition. 1 would
want to make sure that the definition included tine spent
pl anning the sale. And that’s |ooking at sal es reports,
| ooki ng at sales histories, thinking about what pronotion
my conpany is running right now, what this custonmer m ght
need, review ng sales opportunities at the | ocation.

Let’s say I'’mselling wi ndshield w per displays
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to a gas station. |’ve got to go around that gas
station, see where | mght put that display, see if any
ot her displays are already there. But we’'ve got to | ook
at the physical location to determ ne what | can do and
maybe what’ s been sold since the last tine. W need to
talk to the managers in the conpany. And as anybody
who' s ever been faced with a sal esperson knows, that’'s a
| ot of rapport building and getting to know t he person.
It’s not just like, “WIIl you buy this fromnme?” W need
to wite the order. And these days, that’'s all done on
conputers, at least with ny clients, not on paper. W
need to include tinme -- if I"mselling you a display of
screwdrivers, |’ve got to put the display in there, set
up the display. A lot of followup tinme is involved,
getting back to the custoner. “Was it delivered? Are
you happy with it?” So, it’s not just making the sale,
it’s following up on the sale. And then, of course, a
proporti onate anmount of the driving time, as set forth by
Yosem te, and then the sal es neetings issue.

And maybe | coul d address M. Broad’'s concern,
because | have a way to approach that, |I think. 1’ve
al ways read Yosemite and the IWC definition found in the
wage orders nmore in the disjunctive, that you needed to

spend nore than half your time away from the enployer’s
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pl ace of business, and you needed to spend nore than half
your time on sales activity. And | think that’s the way
to do this, is sinply to make that nore plain, if it
wasn't plain already. You need to spend nore than half
your time away fromthe business, and nore than half your
time on sales activities, some of which activities can be
t aki ng pl ace back at the shop, for exanple, a sales
meeting or witing up your orders, communicating by e-
mai |, which you could do on your |aptop at honme just as
easily as you could be doing it in the enployer’s
facility. And then | think we take care of that concern.
It’s still outside sal espeople, and it’s still over half
the tinme in sales activities.

Any questions that | could respond to?

Thank you.

COVWM SSI ONER DOVBROWSKI :  Thank you

M| es, do you have any coments on this subject?

MR. LOCKER: | think we had sone role -- | don’'t
recall -- | think we m ght have done an am cus brief in
the Ramrez case. | know we worked with the attorney who

represented M. Ramrez. And we are very pleased with

the Ramrez v. Yosenmite Water deci sion. We feel it

creates a bright-line test that is very useful for

enf or cement pur poses.
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And, you know, one of our concerns with the
di fferent approach taken under the federal |aw, which
allows for incidental activities to be included as sales
activities, is it kind of does away with that bright-1ine
approach. W' d like a bright-1ine approach for
enforcement purposes, so, certainly, we're happy with

Ramrez v. Yosemte Water and it’s -- we think it’s very

good for our enforcenent staff.

COW SSI ONER BROAD: | just had one question
Now, there -- in addition to the outside sal es exenption,
there’s also a conmm ssioned sal es exenption. Isn’t that

correct?

MR. LOCKER: That’'s correct. That's a separate
thing contained in certain | W orders. Yes.

COW SSI ONER BROAD: And how does that work?

MR. LOCKER: Ckay. That is based on enpl oyees
who woul d be working -- this would be generally enpl oyees
in inside sales now, because if you come within the
definition of an outside sal esperson, you're out of the
picture to start with, so this would be enpl oyees engaged
in inside sales, and this would be under sonme of the IWC
orders, the nmercantile order, for exanple. And it
provides that if the enployee is paid on a comm ssion

basis and is -- let’'s see
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-- paid at |least one and a half tinmes the m ni num wage,

that that enployee would then be exenpt from overtine.
And one of the issues that conmes up in terns of

enf orcenent of that is a situation where you have, let’'s

say, a guaranteed draw. And we generally view a

guaranteed draw as -- okay, it’s one and a half -- a
person’s paid on a conm ssion basis, and at |east -- et
me -- let me rephrase that. | believe it’s half of the

conpensation is paid on a conm ssion basis.

Now, what we encounter is with -- a situation
where an enployee is paid a guaranteed draw. If it’'s --
we woul d generally view that as a -- as not a conm ssion

situation, but as a salary, because a guaranteed draw
woul d generally be a salary. You could have a situation
where, if the guaranteed draw is recoverabl e agai nst
future conm ssions, then you get into a situation where
it mght be construed as comm ssions rather than salary.
But in general, if it’s a nonrecoverabl e guaranteed draw,
then we would view that portion of the conpensation as
salary rather than conm ssions. So, in ternms of neeting
the test of half of the conpensation has to be in the
form of comm ssions to cone within that exenption, that
guar ant eed draw woul d not be comm ssi ons.

So, | hope I'"m maki ng nysel f sonmewhat cl ear.
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COW SSI ONER BROAD: It’s conpl ex.

MR. LOCKER: Yes.

MS. STRI CKLI N: So, is that based on the

sal es record as opposed to what the

group of the work unit does on sal es?

MR. LOCKER: There -- in general, it would be

based on the specific enployee. There -- | think maybe -

- and |I'd have to --

l'"d really want to take a | ook at

this alittle bit closer -- | know we’'ve kind of been

addressing this question on some, you know, opinion

letters that

we’ ve done recently and sonme cases that

we’ ve done investigation on recently. | think there may

have been one or

t al ked about,

two opinion letters in the past where we

in certain stores, let’s say, where

conmm ssions are paid based on departnental sales, that we

woul d - -

we woul d ook to that as, you know, each

enpl oyee’s comm ssion. So, | think it could be done that

way,

but there has to be some actual relationship between

sal es and the conm ssi on.

into that

iS.

So --

So, | think, you know, the Ranmi rez case does go

in terms of the definition of what a conm ssi on

COVWM SS|I ONER BOSCO: Could | ask, M. Chairmn?

The pri or

speaker had raised the prospect of
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conformng California law to the federal |aw, which, on
its face, has some advantages, | guess. Well, could you
comment on that?

MR. LOCKER: Well, one of the -- | think, in
terms of just going through DLSE opinion letters over the
years, one of the things that I think we ve al ways
poi nted out to enployers, to enployers’ attorneys, to the
public, is that there are many areas where California | aw
does differ fromfederal law. And the intent was clearly
to create a higher floor than what woul d ot herw se exi st
under federal law. And certainly, | think, if you |ook
at AB 60 and the whole idea of daily overtime, that daily
overtime does not exist under federal law. So, the
Legi slature, in many areas, has made determ nations that
California |l aw shoul d have hi gher standards and greater
protections for workers than what woul d ot herw se be
avai | abl e under federal |aw.

The I WC has repeatedly made those
determ nati ons, and there are various situations, just in
ternms of, for exanple, in enforcenment of overtine |aw,
and how you would conpute, let’s say -- what would -- how
you woul d get to one and a half times the regular rate of
pay, that the hours you use for salaried non-exenpt

enpl oyee, where state law is different than --
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COW SSI ONER BOSCO:.  No, |’m aware there’s nmany
di fferences between state and federal law. But | think
the prem se that the prior speaker had used was that it
really
-- it all comes out in the wash here, that neither the
federal nor the state law is any better or worse than the
ot her.

MR. LOCKER: No.

COW SSI ONER BOSCO  That’s what | sort of
wanted you to conmment on

MR. LOCKER: You know, | think the other speaker
-- while he’'s correct in saying that, with respect to the
outside sales, state | aw uses a 50 percent standard and
federal |aw uses an 80 percent standard, the difference,
t hough -- 1 think, you know, he pointed to that -- was
that there' s all kinds of other activities, other than
the outside sales, that go in -- that are subsunmed wthin
sales activity under federal law. You have this huge
area of what | think the federal regulations cal
“incidental activities.” And so, despite an 80 percent
| evel that seens to be nore favorable to workers, what
you get -- and | think the court in Ram rez addressed
that -- is that you could have a situation under federal

| aw where a worker is, in fact, spending very little time
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away fromthe enployer’s prem ses or engaged in outside
sal es, and nonet hel ess, that worker would be considered
an outside sal esperson under federal |aw.

COW SSI ONER BOSCO:  So, would it be your
conclusion that California workers in this regard are
better protected than --

MR. LOCKER: | believe so. And | believe that -
- although I think the Ramirez court did not expressly
say that California lawis nore favorable, |I think that's
what animated the decision. | think the discussion they
had about other areas of California |aw, where California
| aw creates a higher standard, that’s the only way you
could read that decision, | think. Yes.

COW SSI ONER BOSCO:  Ckay. Thank you.

COW SSI ONER BROAD: Well, M. Chairman, |’'d
like to coment on that.

Havi ng | ooked at the Ram rez case very closely,
in fact, the fact pattern which gave rise to that is very
offensive, in ny view. That was an effort by an enpl oyer
-- and | think it appears to have been an effort by a
part of the industry to convert driver sal espersons, who
deliver potato chips and water, who stock supernmarkets,
to convert them whol esale into outside sal espersons, when

everybody in Anerica knows that this is blue-collar
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delivery work that truck drivers perform And it is not
out si de sal es work.

And the underlying court effectively -- which
was reversed by the Supreme Court -- tried to apply
federal law. That was one of the things that the Suprene
Court found offensive about the underlying court’s
deci sion, that they basically threw out California | aw
and applied federal law. And the position that the
enpl oyer took was that, “Yeah, okay, this guy spends, you
know, 90-sonething percent of his time delivering bottled
water, but we call hima sal esperson, and just because he
doesn’t spend the other 16 hours a day drumm ng up new
sales, that just neans he’'s a bad sal esperson.”

And so, it created a situation in which it
turned a duck into a dog, really, is the problem And
the court recognized that and, | think, created a bright-
line test. And it’s ny view that this Conm ssion should
not depart fromthat standard.

COW SSI ONER DOVBROWSKI ;@ And t he next subj ect
we have up is the conputer industry.

Robert Jones.

We have two speakers on this topic.

MR. JONES: Good afternoon again. M nane is

Robert Jones. I"'mwith the firmof Jones Durant. ' m
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here representing the Northern and Southern California
Chapters of the National Association of Computer
Consul ti ng Busi nesses.

In my testinony, which was ny second testinony,
| ast nonth, | made several alternative proposals to the
Comm ssion to act on a problem concerning highly paid,
skilled conputer consultants in the California high-tech
i ndustry. And | want to apol ogize for not, at the end of
t hat proposal, making it clear or asking the Conm ssion
specifically to at | east convene a wage board to address
the issue of the trade of skilled conputer industry
enpl oyees under 1178.5(Db).

And |’ m not going to go back through all of the
testimony that we' ve already provided as to what the
i npact is on enployees as well as the industry. But what
| would like to do is today request that this Conm ssion
convene a wage board under 1178.5(b) to address the issue
of skilled conputer industry enployees.

And that’s nmy entire presentation.

COW SSI ONER DOVBROWSKI :  Any questions?

COWM SSI ONER BROAD:  Yeah

COWM SSI ONER DOVBROWSKI @ Barry?

COW SSI ONER BROAD: Can we -- can you narrow

the definition of who you' re tal king about here?
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MR. JONES: Yes.

COW SSI ONER BROAD: | nean, who exactly are we
tal ki ng about, because --

MR. JONES: Yes.

COW SSI ONER BROAD: -- skilled conputer
i ndustry enpl oyees is a |ot of people.

MR. JONES: Right. And | would |Iove to narrow
this as narrow as we can. | can tell you a very narrow -
- enpl oyees who neet the federal test as conputer
professionals. And that test has been set forth, and
|’ ve given you the | anguage for the exenption we're
proposing in the past. And I’mnot going to read the
whol e exenption, but | think that the one criteria that
junmps out is that these are people who earn over $27.63
an hour, on an hourly basis. And then there are a set of
federal -- Code of Federal Regulation provisions which
specifically set forth who qualifies as a conputer
pr of essi onal under the Fair Labor Standards Act test that
we’' re proposing for the exenption here. And those
people, just for general information, are people who are
conput er engi neers, software engi neers, programmers,

t hose types of people.
So, | could -- if you would |ike, rather than

convene a wage board in the trade of skilled conputer
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i ndustry enpl oyees, but to convene a wage board in the
area of conputer professionals. And | don't want to
confuse that with any other type of professional
exenption. That's the title that has been used under the
federal law for a conpletely separate exenption, and
it’s, quote, “conputer professionals.” And it’s the

| anguage that we’ve provided in the past, software

engi neers and progranmers.

COW SSI ONER BROAD: So, we could say that --
convene a wage board with regard to those enpl oyees that
meet the test of the federal exenmption --

MR. JONES: For conputer professionals.

COW SSI ONER BROAD: -- to discuss that?

MR. JONES: Yes.

COW SSI ONER BROAD: Now | have one ot her
guesti on.

MR. JONES: Yes.

COWM SSI ONER BROAD: \Whi ch wage order would you
want to see this happen?

MR. JONES: Well, | think that’s sonmething for
t he wage board to take a | ook at, because | think you can
create a wage board that’s specific to an industry or a
trade or an occupation, and it doesn’t have to be a wage

board that specifically address an entire wage order.
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And that's -- and |’ve taken a |l ook at that, and it
doesn’'t -- | know that the regul ations that you’ ve put
out said that you have to have a wage board for every
wage order. That’'s fine. But it also, under 1178.5(b),
says you can have -- if you want to take an action based
on the welfare of the enployees, that it can be as to a
trade, occupation -- and you have the | anguage there, M.
Br oad.

COW SSI ONER BROAD: Well, 1'd like our |ega
counsel to address this, because | thought 1178.5 rel ated
to the m ni nrum wage.

MR. JONES: No, (b).

MS. STRI CKLI N:  No.

COW SSI ONER BROAD: ©Ch, (b). (b), okay.

MR. JONES: (b). This is the parallel |anguage
from 515(b)(1).

So, all I’"masking is that the wage board | ook
to the one issue of whether or not this exenption should
be created and recommended back to the commttee. And
obviously, | think that the -- where it would end up
woul d be in the 4- -- well, the old 4-89.

But you could put it in any order you wanted to.

COW SSI ONER COLEMAN: I f | may, under

1178.5(b), it says, “If the Comm ssion finds that the
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hours or conditions of |abor may be prejudicial to the
health or welfare of enployees in any occupation, trade,
or industry, it shall select a wage board conposed of
equal nunbers,” et cetera. So --

MS. STRI CKLIN:  You m ght decide to create an
entire new wage order. | nmean, it would depend on what
charge you're sending to that wage board and what
recommendati ons they send back.

MR. JONES: Ri ght.

COW SSI ONER BROAD: Yeah. Well, see, that’s
t he question I have. | nean, that would presune that
what we were going to do was create a special wage order
just for these enpl oyees.

MR. JONES: Well, | think you d --

COW SSI ONER BROAD: As a -- and then, if we
wanted to affect Wage Order 4, we would have to convene a

wage board on Wage Order 4.

MR. JONES: Well, | -- you know, | respectfully
di sagree with that, because it says you can create -- the
only -- let me step back once a little bit, because we’ve

di scussed this and | don’t want to redo all this. But
under 515(b)(1), you can create an exenption, period. It
doesn’t tal k about a wage order, it doesn’t talk about

anyt hi ng el se.
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MS. STRI CKLIN:  Yeah.

MR. JONES: The position has been that a wage
board is required before you can adopt an exenption.
We're just asking you to adopt an exenption. |If you need
a wage board to make a recommendation on that, in that
trade and occupation, we would ask that you create a
speci al wage board to look at this one issue and make a
recommendati on back to you. You can adopt the exenption,
under 515(b) (1), and you could place it in any wage order
that you found appropriate. That’'s the basis of our
request.

MS. STRICKLIN: 4 refers to conputer
programers, not referring specifically to the people
he’ s necessarily tal king about. And even if you were
referring specifically to conmputer programers, you can -
- under 1178.5, you could | ook at them as a group of
wor kers or an industry separate from Wage Order 4.

MR. JONES: That's our position.

COW SSI ONER BROAD: | understand, but that
woul d require -- what I’m-- |I’mnot sure about legally
is, that suppose we convene this wage board and it cones
back and says we ought to do X, Y, and Z. |’ m not
certain that we could just start inserting that |anguage

into wage orders that were not the subject of that wage
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boar d.

MR. JONES: We aren’t asking -- we aren’t asking
that you insert it in any order. W’d just ask you to
create the exenption

MS. STRICKLIN: You could do just as it was done
in the interimorder.

MR. JONES: Sure.

MS. STRICKLIN: There are certain exenptions
there. It could be another -- another separate order as
to that exenption, or various exenptions that may cone up
in all these hearings.

MR. JONES: We'd ask that you put it in the
interimwage order if it gets acted on before you create
ot her wage orders. And at the tinme you create the other
wage orders, you're going to have to nove those interim
wage order exenptions into either all of themor some of
them in any event.

COW SSI ONER BROAD: Well, it seens to me that
the appropriate thing, if there’s going to be a wage
board on this, is that it should be done in Order 4,

because that’s the catch-all wage order.

| think the difference here is that -- | think
you and I may have -- and | don’t know how anybody el se
feels -- | think you and I may have a difference in view
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of what AB 60 permts and doesn’t permt the Conm ssion
to do with regard to these wage orders. But there has,
in the past, been consi derable concern that the

Comm ssi on actually not keep creating nore and nore and
nmor e wage orders, but rather nove in the other direction.
And so, |I'’mconcerned that if we kind of start down this
thing, we're going to have a little thing for -- |like a
little special wage order for conputer professionals,
followed by fishernmen, followed by horseracing peopl e,
foll owed by outside sal espersons, you know, and that it
could get to be a lot, and that the appropriate notion,
in my view, would be to convene -- to open Wage Order 4
for the limted purpose of discussing this, because
that’s where -- that’s the professional, technical, and
clerical wage order

Woul d that -- does that suit your purpose?

MR, JONES: It would suit our purpose if it’s
for that limted purpose. |If, in fact, the -- what |
don’t understand is, are you going to require the sane
wage board review all of 4 |later on, or could the wage
board be convened in a different format that point in
time? That's the problemthat --

MS. STRICKLIN: It’s up to the Conm ssion.

MR. BARON: [It’s up to the charge.
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COW SSI ONER COLEMAN: It seems to nme we coul d
charge this wage board with | ooking very specifically at
this exenption.

COW SSI ONER BROAD: As well as anything el se
t hat we would want to charge that wage board to | ook at.

COWM SSI ONER COLEMAN:  Ri ght .

COW SSI ONER BROAD: | - -

MR. JONES: All right. Well, if that's -- if
it’s to look at this exenption and it’s in Wage Order 4,
we certainly don’t have any problem w th where you put
it.

COW SSI ONER DOVBROWSKI :  Sone ot hers m ght.

Let's --

MR. JONES: |’m sorry.

COW SSI ONER DOVBROWSKI @ Do you have nore
questions, Barry?

COW SSI ONER BROAD: No

COW SSI ONER DOVBROWSKI :  Let’s have Keith
Honda.

MR. HONDA: Good afternoon. M nanme is Keith
Honda. |’ mrepresenting Assenbl yman M ke Honda.

By way of background, our attention was brought
to this issue by Congressman Zoe Lofgren. And she raised

with us maj or concerns about the inpact of the interim
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wage order on the class of conputer professionals that
M . Johnson (sic) was speaking wth.

In particular, she put our office in touch with
enpl oyees, who related to us their concerns about the
detrinmental effect on their ability to earn their
l'ivelihood that the interi mwage order would have. And
based on that, I'’mhere today to urge you to hear from
t hese conputer professionals and to | ook at the issue of
an exenption for these professionals, and in the forum
that we think is best would be to convene a wage board.

COW SSI ONER DOMBROWSKI ;@ Any questions?

(No response)

COW SSI ONER DOVBROWSKI ;@ Thank you

Tom you want to talk? There's one other
speaker who wants to cone up.

MR. RANKIN: Yeah, on this whole -- Tom Rankin,
California Labor Federation.

|’d like to point out a couple things. First of
all, if you are going to convene a wage board -- and |I’'m
not convinced that you can deal with this problem as the
| WC, of the conputer professionals -- but if you are
going to convene a wage board, you are required, under
1178 of the Labor Code, to make sone findings after an

investigation. And the findings are that you have to
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find that, in this case, either that wages paid to

enpl oyees may be i nadequate to supply the necessary costs
of proper living -- that’s the m ninum wage -- or that
the hours or conditions of |abor may be prejudicial to
the health, norals, or welfare of enployees. And you
have to include at | east one public hearing in that

i nvesti gati on.

So, that’s a procedural thing that you would
have to go through before you' re going to convene a wage
board on this matter.

Secondly, |I'd just like to point out, we’ ve
heard nostly fromthe -- at least | have -- fromthe
peopl e who run businesses that enploy these conputer
prof essi onals, not fromthe conmputer professionals
t hemsel ves. And certainly, we would need to hear from
t hem

The other point is that federal -- the federal
doll ar figure here, for the exenption that they' re
proposing, is only $27.63 an hour. There are many, many
peopl e covered by AB 60 and by the | W wage orders who
make a whole |lot nore than that who are covered by
overtime. So, the question is, why should we nake an
exenption for one group just because they happen to be

hi gh paid? There are a |ot of high-paid workers who are
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covered by overtine.

Thank you.

COW SSI ONER COLEMAN: | have a quick question
for the speaker. |1'mnot finding, in Section 1178.5(b) -
- it may just be | can’'t find it -- the portion where it
requires a hearing. | see the portion where it talks

about “consider the findings of the Comm ssion,” but |
don’t -- | don’t see the procedural requirenment for a
hearing, but | mght be m ssing that.

MR. RANKI N: 1178.

COW SSI ONER COLEMAN:  It’s 1178 --

MR. RANKIN: 1178, period.

COW SSI ONER COLEMAN:  Got it. Got it. 1178.
Thank you.

MR. RANKIN: It’'s before -- yes. 1It’s the
previ ous section to the one that goes into nore detail.

COW SSI ONER COLEMAN:  Yes, okay. Thank you.

And if | recall correctly, the gentleman who
spoke today was at the public hearing, the |ast public
heari ng.

MR. JONES: (Not using mcrophone) Yes. There
was a hearing on this, and there was a wage order adopted
at that hearing. And one could be adopted at this

hearing in the sane way that one was adopted |ast tine.
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MR. BARON: Well, this is a neeting.

COW SSI ONER COLEMAN:  This is a neeting,
however .

MR. JONES: Well, | nmean --

COW SSI ONER COLEMAN:  You were at the hearing,
and you testified.

MR. JONES: | was at the hearing and | did
testify.

COW SSI ONER COLEMAN:  Thank you.

COW SSI ONER BROAD: Can | just ask a question?

COW SSI ONER DOMBROWSKI @ Barry.

COW SSI ONER BROAD: | -- you know, I -- | know
t here appears to be sonme rush to do this, but it seens to
me that the point at which M. Jones spoke, he spoke just
generally, as a nmenber of the public, during a public
comrent period. There was no agenda item investigating
this matter for possible action, which occurred at a
public hearing. And it would seemto nme that if you want
to cover your bases legally, you set this for a public
hearing, put it on the agenda, and consider it then.
OGtherwise, it’s possible that if this does not neet the
| egal standard, and | -- perhaps we shoul d have our | egal
counsel -- maybe there’'s sone existing | aw about what is

the | egal standard
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-- but if it doesn’'t neet the | egal standard for an

i nvestigation that includes at |east one public hearing,
then we could go all the way down the |line of having a
wage board neet and the Conm ssion adopt regul ations,
which were then -- which was then subject to |egal
chal | enge, when we could clearly cover our bases legally
by setting this thing for a public hearing one nmonth from
today, or, you know, in the next nmonth’s -- make it a
public hearing, put the matter on for an agenda, and then
take action, if that’'s the will of the Comm ssion.

MS. STRI CKLIN:  You’ve just had sone testinony
with regard to computer professionals, or skilled
conput er enpl oyees. There’'s no real definition of what
constitutes an investigation, any court decision, but I
think if you did want to cover your bases, you' ' d want to
have a full hearing where you d get at |east sone
testinmony from both sides of the issue, | would think.

But that’s the Comm ssion’s deci sion.

COW SSI ONER BOSCO: It seens to ne that we’'re,
you know, just getting tangled up and condemni ng
ourselves to a lifetinme of these hearings.

(Laughter)

COW SSI ONER BOSCO:  And it’s -- as | understand

it, the wage board would go in far nore depth on this and

GOLDEN STATE REPORTING
P.O. Box 5848
Monterey, CA 93944-0848
(831) 663-8851



10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

105

make a recommendation to us, and we could do whatever we
want. But the stunbling point is what is the threshold
t hat we have to go through to appoint the wage board to
begin with. And as | read the code, it sinply is that we
have to conduct an investigation. Now, how does a
conm ssi on conduct an investigation? |’mnot sure that
t hese hearings are really investigations either. W
certainly hear both sides of sonething, or at |east nost
of the time we do. But the -- our counsel has advised us
that nowhere is it defined what an investigation consists
of. And whether it’s M. Anderson (sic) standing up and
maki ng a statenment and someone el se maki ng the opposite
statenment, if that’s an investigation, then | don’t know.
But | would suggest that we -- because this isn't the
only tinme this is going to cone up, especially with al
the work we have ahead of us, we’  d probably better think
of setting some standard as to what our investigation is
going to be. And hopefully, it won't be, at |east at the
outset, these | engthy hearings.

| think we -- you know, if we have to pass sone
| egal threshold, we should decide how we’re going to do
that in each one of these cases, and when we’ve confornmed
to that, then we go ahead with the wage board. W own

preference would be to | et the wage board do nost of the

GOLDEN STATE REPORTING
P.O. Box 5848
Monterey, CA 93944-0848
(831) 663-8851



10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

106

heavy lifting, as far as really investigating what needs
to be acconplished, and then we receive our input from
them rather than to presune that these hearings are
really going to acconmplish too much for us.

COW SSI ONER DOVBROWSKI ;@ Thank you

COW SSI ONER BOSCO.  So maybe -- 1'd like to
propose -- well, you know, I'd like to say naybe we have,
you know, fromtime to time, a half-hour hearing on every
one of these things, fifteen m nutes on each side, and

consider that to be our investigation. Wuld that pass

| egal nmuster, do you think? O -- you don’t know?
M5. STRICKLIN: It’'s hard to say. | think -- |
would think that it would be -- it would certainly be

sonet hing better than having just one or two people
testify on the issues. What are you going to base your
finding on if you don’t have both sides, or at |east sone
nmore comments, on a particular issue?

COW SSI ONER BOSCO:  Can’t we ask any given
i ndustry to provide two speakers and the | abor people
provi de two speakers, and that --

MS. STRICKLIN:  You don’t even have to have
speakers. You could have written statenents.

COW SSI ONER BOSCO: Well, there’s another

possibility. Mybe we should adopt that sort of an
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approach.

But I think we do have to adopt an approach, or
we’'re going to go through this every single tinme we want
to do a wage board. And | know Ms. Col eman has busi ness
she wants to present, and we’re going to get to the sane
thing with that, | woul d guess.

COW SSI ONER COLEMAN: Did we have anot her
speaker ?

COW SSI ONER DOVBROWSKI @ Are there any others
who want to speak on this subject?

Jin? Jim Abrans.

MR. ABRAMS: Thank you, M. Chair and nmenbers of
the Commi ssion. |'mJim Abrans, with the California
Hot el and Motel Associ ation.

In listening to the dialogue, the one thing |
would like to urge the Commi ssion to consider is that
what ever you do in this regard -- I’mnot here to propose
that you adopt a particular standard or not -- but what |
was concerned about was the point M. Broad nmade, about
this all ought to be in Wage Order 4.

There are plenty of people in the | odging

i ndustry who probably qualify as conputer professionals

who work on reservation systens and things like that. |If
they are hired as independent contractors -- okay, and I
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think that’s perhaps what M. Broad was referring to --
then they woul d probably be covered under Wage Order 4.
If they -- if they are enployees, though, and work for
Hilton or Marriott or sonebody like that, they are al nost
certainly covered under Wage Order 5, regardless of the
fact that they may be doing a task that, in and of
itself, is covered by Wage Order 4 or sone other wage
order, because they are working for a hotel.

And so, whatever you do in this regard, | would
urge that you either have a wage board to |look into the
whol e question of who is and who is not subject to this
exenption -- and | have no point of viewto offer on that
-- but to nmake it clear that if you conme up with an
exenption, that people who do this job and neet these
criteria are, in fact, going to be exenpt or not,
what ever your criteria -- whatever your decision is,
wherever they mght do it, whether it’s in a departnent
store, whether it’'s in a hotel, a novie theater, whatever
it happens to be. And that’s the only request that |
woul d make in that regard.

COW SSI ONER COLEMAN:  And from what | can tel
fromthe federal exenption, it doesn’t specify -- it
specifies duties, but it doesn’t specify particul ar

| ocations or industries where those duties are perforned.
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COW SSI ONER BROAD: | would actually |ike M.
Jones to conme back up and coment on that, because the
explanation that | had was that these were people that
wor ked for tenporary service entities that supplied
hi ghly paid conputer professionals to service other
i ndustries and were paid in the $80-an-hour range and up,
not front desk people or reservation people in notels. |
mean, | didn't even know that the breadth of this even
covered them

MR. JONES: That’s not --

MR. ABRAMS: (Not using mcrophone) There are
people, M. Broad, who are conputer programrers who w |
devel op, for the exanple, the Hilton's --

MR. JONES: Excuse ne. Jim please --

MR. ABRAMS: (Not using m crophone) |
apol ogi ze.

MR. JONES: |’ve got it, though

What he’'s -- what we’'re tal king about are
skill ed conputer professionals that do exactly what it is
that he has just nmentioned, and that is, they design
conput er programs, they design software prograns, they do
systens analysis. Most of the hourly people who do this
do it through brokerage firnms, through conpanies that

hire them as tenporary enpl oyees because of the problens
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t hat have arisen as these enpl oyees wish to work as
i ndependent contractors.

So, it does, in fact, inpact that industry. If,
in fact, the Hilton is hiring people who work for them
directly, not through third parties, to provide that sane
hi gh | evel of service, and they were to pay them hourly,
| could see that there could be a problem |f, though --
we haven't -- the situation that we run into is, is that
in these other industries where these people are enployed
full-time, they tend to be salaried enployees, and this
doesn’t --

COW SSI ONER BROAD: They’'re al ready exenpt.

MR. JONES: They're already exenpt, as
adm ni strative enpl oyees.

COWM SSI ONER DOVBROWSKI @ Al'l right.

COWM SSI ONER COLEMAN:  Si nce we’ve received both
witten and oral testinony on this at a public hearing as
well as today, | feel that we ve sufficiently gathered
enough data to send this to a wage board at this point.
So, I'mwlling to make that notion.

COW SSI ONER DOVBROWSKI @ Who' || nmake a second?

COW SSI ONER BOSCO: 1’1l second.

COWM SSI ONER DOVBROWEBKI :  Call the roll

MR. BARON: Bosco.
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COW SSI ONER BOSCO:  Aye.

MR. BARON: Broad.

COW SSI ONER BROAD: Not voting

MR. BARON: Col eman.

COW SSI ONER COLEMAN:  Aye.

MR. BARON: Donbr owski .

COW SSI ONER DOVBROWSKI @ Aye.

MR. BARON: The ayes --

COW SSI ONER DOMBROWSKI ;@ Ayes have it.

COW SSI ONER COLEMAN:  Okay. So, procedurally,
Andy, then what we do is, at the next hearing is when we
actual ly appoi nt wage board nmenbers. So, between now and
t hen, we take applicants for the wage board. |Is that how
it works?

COW SSI ONER BROAD: Did we clarify whet her
we're doing this in Wage Order 4 or sone -- what --

COWM SSI ONER DOVBROWSKI @ Yeah, we -- | --
according to what |’ m being advised, that’s what the wage
board can be charged to do, is to determ ne which wage
order or orders this needs to go into.

Anyt hi ng el se?

Al right.
MR. BARON: | think that the issue of what you -
- how you would -- how and what you would charge the wage
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board -- you know, | could see that, at this point,
com ng up, really, at the neeting when you re actually
sel ecting the wage board. For instance, we're now in the

process of soliciting nom nations for the construction,

|l ogging, mning, and drilling. The deadline for, let’s
say, submtting those are |like March 15th. And so, |ike
at the next -- at the next neeting or hearing, | would
assunme that, let’s say, relative to those -- relative to

that, that the Conmm ssion would issue a charge. The
Conmmi ssion could do the same type of thing, issuing a
charge to a wage board, at the sane tinme when you get --
when you nmake the appointnments to the wage board.

Ri ght now you don’t have nenbers of a wage board
to charge.

COW SSI ONER COLEMAN:  So, if we want --

MR. BARON: | nean, if you want -- | nean, |
could -- I could be -- the process could go forward from
here that soliciting nomnations to the wage board, |
guess, and that the Conmm ssion would, at its next -- at
its next schedul ed neeting or hearing, could then --
woul d make the appointnments to the wage board, and at the
sane tinme, you can issue a charge to the wage board. And
it is true that the wage board has to act very -- very

much within the confines of that charge.

GOLDEN STATE REPORTING
P.O. Box 5848
Monterey, CA 93944-0848
(831) 663-8851



10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

113

COW SSI ONER COLEMAN:  So, perhaps between now
and then, we m ght be able to work with staff to
determ ne --

MR. BARON: What the charge is.

COW SSI ONER COLEMAN: -- what the charge is, in
terms of which wage order this falls under

MR. BARON: We can certainly have those
di scussi ons.

COW SSI ONER DOVMBROWSKI: |’ m going to assune we
should try to get through our speakers and try to wap
this -- if everybody wants to just postpone and try to
get this done before lunch, right?

Al'l right. The next subject is river
outfitting. Nathan Rangell.

MR. RANGELL: M. Chairman and nenbers of the
Comm ssi on, thank you for your time. M nanme is Nathan
Rangell. |1'ma professional river outfitter who resides
and works on the American River in Colom, California.
And |’m comng here to talk to you about our effort to
secure an exenption fromovertime laws as they relate to
our operations personnel on the river.

"Il make the point, Comm ssioner Broad, that
|’ m not tal king about an exenption from m ni nrum wage.

That’s not a problemat all for us.
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"1l try to be brief. | believe that -- |I'm
hopeful that the letter that | sent your Comm ssion | ast
week is in your packets.

Specifically, we're kind of hanging out in the
wind, if you will. W’ ve been operating wth,
essentially, the assunption of an exenption since our
industry started in this state, and indeed, throughout
the United States. Qur enployees are paid a daily wage.
If you were to break down the hourly anmount of that wage,
it would range from about eight dollars on the | ow end,
up to about fifteen to twenty on the high end.

We feel that an exenption is a prudent and an
equi t abl e request, given the nature of our industry.
When | look at, as |I'’m | earning about this, the
exenptions that are currently out there, specifically as
they relate to, for exanple, the sportfishing industry or
t he ski industry, many, if not all, of the sane
requi renents and situations exist for us. W are
conpl etely dependent upon weather. W have very short
seasons. Ninety percent of our business takes place
during the nonths of July and August. OQur enpl oyees, by
and |l arge, need to nmake a living during that period of
time. And as such, the nore work they can get, the

happi er they are.
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G ven an 8-hour day or a 40-hour week as a
standard would make it very difficult for ny enployees to
be able to continue to make the kinds of dollars that
t hey make now.

The inpact on the enployees is perhaps, as |
poi nted out, greater than the inpact would be to -- to,
for exanple, ne as a business owner. As | pointed out,
our mninmum-- our daily wages range froma | ow end of
about $50, on up to $150 per day.

In California, just to give you a quick sort of
t humb sketch, in California you ve got about thirty
rivers that are run commercially. About 250,000 people
go down those rivers. And as | pointed out, our
menbership takes those fol ks down the rivers. There's
about fifty of us. Those folks are generally working
either -- anything froma half-day to a two-day trip
So, in sone cases, they m ght work four or five hours; in
ot her cases they' Il be working maybe eight to twelve
hours. And it’'s that flexibility that causes us grief,

in ternms of the overtinme issue.

We are small businesses. | -- ny own business,
we do about $350,000 a year. |’m considered big in ny
i ndustry. Qur smallest -- our largest outfitter doesn’t

come close to the smallest ski industry or ski operator
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or ski resort in California. But we do have a huge

i npact in

in. Ri ver

the econom es of the | ocal areas

that we reside

rafting drives the econony in Colomm, it

drives the econony in Groveland, it drives

t he econony in

Lake | sabella and Kernville. And absent those types of

activities and that kind of recreation, those econom es

woul d essentially dry up.

So, in effect, what |’ m asking your Conm ssion

to do, | guess -- because this is all newto ne -- is to

agendi ze a formal

hearing to take a | ook at the

possibility of putting into effect an overtime exenption

for our on-river personnel. And that’'s the extent of ny

testi nony.

|’ m open to any questions that you m ght have,

or concerns.

COWM SSI ONER DOVBROWBKI :  Questions?

(No response)

COWM SSI ONER DOVBROWSKI :  Thank you

MR. RANGELL: Thank you.

COWM SSI ONER DOVBROWSKI : Next new busi ness i s

residential care. W have five speakers.

Tony Marti nno.

MR. JACKSON: (Not using mcrophone) M nane is

Wardel | Jackson. W do have five speakers,

of us will

speak to you for the tinme being,
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not on the agenda today.

COWMM SSI ONER DOVBROWEKI :  Okay.

MR, JACKSON: My nane is Wardell Jackson, and |
am the president of the Association of California Care
Hone Operators. And | represent providers who own,
operate, and work in homes for adults and children with
devel opnental disabilities, nental illness, and the
el derly.

We have a uni que probl em because we contract
with nonprofit agencies, such as the Regional Centers of
California, to provide residential services. This is
basically our set-up: The Departnment of Public Health
contracts with the Departnent of Devel opnental Services,
who vendorizes us to cover contracts to provide services
for people with devel opnental disabilities. W are
i censed by the Departnment of Social Services. Then the
Regi onal Centers -- we contract with the Regional Centers
of the East Bay to provide those services. W have
private hones, sone are nonprofit, some are for-profit,
and then we have direct-care staff.

Qur job is to deal with people 24 hours a day.
What -- and our situation is that we work in our
facilities ourselves. And since we're required by law to

gi ve 24-hour service, therefore we -- 24 hours a day,
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seven days a week, 365 days a year as a provider -- sone
of us only work in our honmes ourselves, with our mates or
what ever el se, and we don’t have staff. But then there
are others of us who may have to have -- |like |I have two
Level 4-R facilities, which is the consuners that have to
have one staff per two -- per two consuners. So,
t herefore, usually when | have six consunmers in ny hone,
| have three staff and a supervisor
Now, the way we’ve basically been paid in the
| ast few years, our industry, because of -- we have -- we
are -- we have -- we don’t have a mandate as far as
residential rates are concerned. Basically, if there's
money in the budget for the state, we get raises.
Between the tinme from 1985 to 1995, we had no raises at
all, no cost-of-living increases at all. There was even
a portion where our consuners got a pass -- a raise in
Social Security rates. Those raises were taken fromus -
- we never got themat all -- until the last two years.
The last three years, we have gotten a 3.5

percent raise every year. Twelve years, we got no raises

at all, so we’'re about 40 to 50 percent under paid.
Now, | do -- | did pass -- | did pass you a | ot
of information. First of all, there’s an audit fromthe

state auditor show ng how our staff, basically, is
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underpaid by 40 to 50 percent. The average wage in
California is about $18,000. And we're saying that those
wages for our staff should be about $18,000. This

i ncludes, basically, a m ninmum wage, as far as 40 hours
per week is concerned, but our special circunstances, our
enpl oyees quite often do not work 40 hours.

A typical day is when a consuner gets up in the
norni ng, they go out to a program for six hours, they
conme back to our facility. [If they don’'t have to go to a
day program we have to have a staff there 24 hours a day
to take care of them Qur staff sonetines sleeps at
night. W have to pay them according to the tinme that
they sleep. They may be on call. W have 24-hour-a-day
-- sonetinmes some people have staff working 24 hours a
day, three days on and four days off. If we were to pay
our staff, according to regulations, overtine tinme and a

hal f, we would be out of business.

Like | said -- there is a chart. M vice
president, Tony Martinno, will go over sone figures as
far
-- and you have those figures too -- as to the anmount of

incone we have. And we ourselves, if we do the facility
oursel ves, we get paid nmuch | ess than m ni rum wage per

hour for the services we give to our consumers.
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So, what our problemis, is that we don’t get
enough rates fromthe state to pay our staff. And with
the time and a half and having to pay staff for tine that
is slept while they're on call, or having to limt our
facilities when they' re not -- and to pay them because
they’re on call when they’'re not working, there are those
of us who will go out of business, because we are not
getting enough noney.

We are working on this with the state.

Attached to this that I gave you also, there' s a
California Rehabilitation Association -- there’'s a reform
commttee that’s going on with the state, wherein they're
working on rates for our facilities. This association
wal ked out of the neeting because there was no raise in
our rates for 2000. The governor wote it out of the
budget .

So, therefore, like | said, the last few -- [|ast

year we got a 3 percent raise. This comng year, there

is no raise at all, and we are about 40 to 50 percent
under .

So, how do we -- how do we run a facility,
taking care of people -- like, when we talked with the

governor years ago, people at the SPCA get paid sonetines

$12 an hour for washing feces out of the cage for dogs
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and cats, yet we pay our staff m nimm wage -- six
dollars is sometinmes -- well, the average right nowis
| i ke seven dollars or eight dollars an hour -- and we're
taking care of -- we have the life of human beings in our
hands.

We cannot pay any nore. And our problemis not
that we don’t want to pay nore, but we cannot pay nore

because of the rates.

Ri ght now | know I’mranbling. |’m not sure
exactly -- because | amnew at this too -- |I’mnot sure
exactly what we want. The problemwth the tine and a

half is a problemw th us because we can’t pay it. W
cannot pay staff to work 24 hours a day. W cannot pay
staff when they re sl eeping, when our facilities are

asl eep, and we have to pay -- these new regul ati ons state
that we basically have to do that.

So, like | said, I'"'mnot sure exactly what we
want. We need sone kind of exenption in place so that we
can stay open, we can continue doing the job that we
| ove, and not be in violation of [abor law. That’'s
basically -- and so, like | said, the main purpose of ny
speech is witten to you.

And Tony Martinno would |like to nmake sone

comments too. And if you have any questions for nme, | --
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COW SSI ONER DOMBROWSKI ;@ Any questions?

(No response)

COW SSI ONER DOVBROWSKI ;@ Thank you

COW SSI ONER BOSCO:  Can | just ask what the
status of this is? Because | think we had sone testinony
like this at the last nmeeting. Are we going to do sone
sort of a wage board on this or take sonme action on it?

MR. BARON: | guess a question | would have had
is in ternms of how these enpl oyees are classified. |If
we' re tal king about personal attendants, they re already
in two different wage orders, situations dealing with
personal attendants, both of which -- one of which, if
you' re like a personal attendant in a honme, you have a
bl anket exenption. And then, the other one, if you're a
personal attendant in, let’s say, a facility, you have a
-- you're not under the 8-hour, you're not under the 40-
hour. As a matter of fact, under the -- going back to
the earlier orders for the time being, you re under a 54-
hour, so -- before you have to get into overtine.

So, that’s why | guess ny question would have
been in terms of the exact nature of these enpl oyees.
But if they are personal attendants -- and | think it was
al so nentioned earlier, this issue of -- on sone of

these, in ternms of sleeping of when you re on and when
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you' re not, in ternms of conputing, whether or not you' re
in-- frankly, the -- in terns of what the Conmm ssion has
done so far in the interimwage order, it is -- frankly,

t hose weren’t touched.

So, | nean -- so, | was saying, if you were
deeming -- if these enployees are deened personal
attendants, in both ways they’ ve been dealt w th under
wage orders.

MR, JACKSON: Well, these are not personal
attendants.

MR. BARON: These are not personal attendants?

MR. JACKSON: And we’ ve been -- our |obbyists
and our consultants have been trained -- they’ ve gone to
federal |abor hearings or whatever, and they’ ve been
trained. They're telling us now that we have to abi de by
the tine and a half.

And as far as the state |law is concerned, the
federal |aw basically says something different fromthe
state | aw.

MR. BARON: Exactly. And the state -- yeah, the
state will carry the day.

MR. JACKSON: And so, we could pay, like, for
five hours of sleep, uninterrupted sleep, under the state

law, and | think the federal |aw says sonething
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di fferent.

MR. BARON: Well, I'Il tell you what 1'd be nore
t han happy to do, if you want to | eave for nme your, you
know, nanme, address, and phone nunber, 1’|l be happy to
go
-- you know, provide you with nore in-depth viewpoint in
terms of where the -- in terns of the state and the
federal .

Frankly, you start off fromthe prem se that
it’s what it says in the state, and not -- and not in
terms of the federal. But | would be happy to go into
detail with you relative to what's presently sitting in
wage orders, and what’s presently sitting, as well, in
the interi mwage order, and see -- see where -- what
we're left with at that point. And if it’s a matter of
proceeding further, 1°d be happy to report back to the
Commi ssion on it.

MR. JACKSON: Well, that would hel p, because
what’ s happening now is the federal governnment has
started, in California -- they' ve started with the Oregon
border, and they are comng into our facilities, auditing
our facilities. They have, so far, come up with a
mllion dollars of fines, in hones |ike ours, so far.

They’'re doing it now in San Francisco, but | understand
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they' Il be noving to the East Bay, where nobst of us are
com ng fromright now, fromthe East Bay.

And we’re concerned -- like | said, if I'"’mhit
with a $10,000 fine and | have a small facility that |'m
taking care of six consuners in, and | have a $10, 000
fine, and | get $10,000 a nonth in to take care of staff,
rent, food, I'mgoing to have to close ny facility. And
|’ ve been trying to do the best | can do, paying ny staff
as nmuch as | can with the rates that | have com ng in.

So, this has been happening. There's been like
a mllion dollars of fines already. W’'re afraid, when
we’'re hit with these fines, we have no -- and our -- the
peopl e who we get our nonies from the Departnment of
Devel opment al Services, we brought this to them and they
are in touch with your office, | believe, also. Margaret
Ander son prom sed that she will be calling soneone from

your office regarding this.

But we just wanted to have -- go on the record
now - -

COW SSI ONER DOVBROWSKI :  The | WC staff wil
work with you to figure out where the -- where the
problemis. |If there’s anything else that you need to
say --

VR. JACKSON: No, sir.
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COWM SSI ONER DOVBROWSKI @ Ckay.

MR. MARTINNO. No, | -- like Wardell was sayi ng
-- nmy nane is Tony Martinno. And you'll see in the
letter that | presented to you exactly what’s going on.

And our concern is the sleeping tine and the on-
call, with people on call. That’s our big concern, as
you can see.

We're going to put, in our area, 20,000 kids on

the streets. | think we have enough in San Francisco --
|’ msorry to say that -- but we're going to put a |lot of
people. There's already facilities for sale. | get

flyers, and a lot of facilities have been for sale
because we cannot do our job and -- with the noney that
we get.

| appreciate what you are saying. You say you
want to work with us, and | would thank you very nuch for
your tine.

MR. BARON: Right. And what | would say is you
can -- please provide staff with -- and staff wll be
able to provide nanme, addresses, and phone nunbers, and
you can send us, you know, any further material you want,
and we’ Il go through the wage orders. And we’'ll be happy
to have a discussion with you in terns of what the

situation is.
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MR. MARTI NNO. Well, thank you

COWM SSI ONER DOVBROWSBKI @ Barry?

COW SSI ONER BROAD: | was just wondering if M.
Davenport would care to conment on what the Governor has
proposed, in ternms of increasing the budget in this area,
so that we just have some sense of what’'s happening
t here.

MR. DAVENPORT: | agree with the testinony.
There’'s a desperate need for a rate increase in this
i ndustry, okay? And there is not a rate increase in the
budget .

COWM SSI ONER BROAD:  Oh.

MR. DAVENPORT: | believe that the reason for
t hat was sonmebody said they' re working on it, okay? So,
that’s what | have.

COW SSI ONER BROAD: Thank you.

COW SSI ONER DOVBROWSKI @ | have three nore

speakers. First, Jim Abranms. Assum ng neal and | odgi ng

credits?

MR. ABRAMS: Thank you, M. Chairman. And al so,
| want to, first of all, apologize for ny outburst a
little bit ago. It was uncalled for. | apologize for
t hat .

At your |ast neeting, there was a bit --
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COW SSI ONER DOVBROWSKI @ We're all friends
her e.

MR. ABRAMS: Nonet hel ess, you --

COW SSI ONER BROAD: We've been yelling at each
other for years. There’'s no reason to stop now.

COWM SSI ONER DOVBROWEKI :  The only problemis
we didn't -- we wanted to make sure they could pick it up
in the transcript.

MR. ABRAMS: OF course. | appreciate that. No,
you're -- you're running an orderly meeting, and you
don’t need people like me to foul it up.

At your |ast neeting, there was di scussion
relative to exenpt enpl oyees and to what extent, if any,
there could be a credit against the double the m nimum
wage requirenment for neals and | odgi ng that enployers
m ght provide. And during that dial ogue, Commi ssioner
Broad raised the issue of the extent to which perhaps
Proposition 210 had either done away with the neal and
| odging credits, which is a possible interpretation --
that’s not what you said, but that was an interpretation
-- or the extent to which perhaps the neal and | odgi ng
credits should not have gone up when the m ni num wage
went up in accordance with Proposition 210.

And because there are so nmany people in the
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publ i c housekeeping industry -- hotels, canps, hospitals,
dormtories, whatever -- enployers who provide
conplinmentary free lodging and neals to their enpl oyees,
the issue of to what extent the m ni nrum wage -- excuse ne
-- the neal and lodging credits exist and what their
exact maxi mum anmounts can be at this tinme is very, very

i nportant, because there are many enpl oyees agai nst whom
the enpl oyers take the nmeal or |odging credit in neeting
t heir m ni nrum wage obl i gation.

So, | had sent to M. Baron on Tuesday, in
response to that, a petition as a way to raise this
before you today. | appreciate you can’'t take action on
it today, under the open neeting law, to, a) clarify to
what extent the neal and |odging credits exist today -- |
assunme that they still exist -- and the main question,
then, is: are they the sanme nmeal and |odging credits
that existed -- the sanme anounts -- that existed as of
Decenmber 31st | ast year, or are they the neal and | odging
credits under Wage Order 5-89, as anended in 1993, which
are the amunts that the Comm ssion adopted in 1988? And
if you conclude that, a) there is no neal and | odging
credit, or it is less than it was |ast December 31st --
this was worded in the alternative as a petition -- to

pl ease raise the neal and | odging credits back to where
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t hey were on Decenber 31st, retroactively to the 1st of
this year, so we don’t have thousands of enployers who
have been crediting certain anmounts against their nm ninum
wage obligations for nmeals and | odging finding, at the
end of this year or next year, that they’'ve been in
vi ol ati on.

That’ s the substance of the petition.

COW SSI ONER DOVBROWSKI :  Okay.

Do you have any questions?

COW SSI ONER BROAD: Yeah, | had a question,
Jim Have you tried to obtain any kind of formal opinion
fromthe Labor Comm ssi oner about any of this?

MR. ABRAMS: | have, via voicemail -- | think it
was very recent. And | nean no disrespect in that regard

-- COVWM SSI|I ONER BROAD: No, no, | understand.

MR. ABRAMS: -- there’'s no -- there’ s not been
an answer.

The thing that concerns nme is that | think --
|’ mjust going to -- I'"mgoing to defeat ny own case here
alittle bit -- 1 think the fairest reading of Assenbly

Bill 60 is that the -- the wage order 5-98, which has the
hi ghest, nobst recent neal and |odging credits, is no
longer in effect. AB 60 says Wage Orders 1, 4 -- or 1,

4,5 7, and 8, whatever it is, -98, the ones that the
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Conm ssi on adopted, is null and void. And in the case of
t he public housekeeping industry, it’s replaced by Wage
Order 5-89, as anended in 1993.

And in here, | have both of the pertinent
provi sions, both from Wage Order 5-98 and 5-89, and the
only difference is the anount of the meal and | odgi ng
credit. 5-89 is the value of neals and | odgi ng that an
enpl oyer could take as of July of 1998. That has been
i ncreased over the years every tinme the m ni nrum wage has
gone up, by the IWC. And the nost recent increases,
which were in response to Prop. 210, were enconpassed
wi thin Wage Order 5-98, which no | onger exists.

| f you conclude that those were valid amounts
whi ch an enpl oyer who provides free meals and/or | odgi ng
to his or her enployees should be entitled to take, then
they don’t exist any |longer, and | suspect you have
t housands and t housands of enpl oyers assum ng that they
can just go on. And they are going to find out that
there is a difference.

COW SSI ONER BROAD: Ri ght .

MR. ABRAMS: The request, therefore, if that is

your conclusion, and your |egal counsel says, “Yes,

that’s right,” is that you take action. |If you feel you
need to appoint a wage board, | would suggest to you that
GOLDEN STATE REPORTING
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the neal and | odging credit doesn’t exist just in Wage
Order 5. It’s in others too; you m ght want to have a
br oader wage board. But the request is that you raise
the neal and | odging credits back to where they were as
of Decenber 31st of last year, and do it retroactively to

the 1st of this year.

COW SSI ONER DOMBROWSKI : | think Andy has a --

MR. BARON: | have just a -- | had a couple of
coment s.

One is, is that, on the other hand, the
overriding m nimum wage order, which is still in effect,

includes in it the higher nmeal and | odging credits.

MR. ABRAMS: If that’'s the case -- | started out
sayi ng please clarify what the circunstance is. And if
the | WC takes that position, | would |love dearly just to
have a notion saying, “W hereby confirmthat the neal
and |l odging credits are as set forth in” -- yackety-yak.

MR. BARON: A couple things. One, | would agree
with Barry’'s approach in terns of the degree to which you
have contacted DLSE to issue an interpretation

| nmust tell you that, |ooking at the rel evant
Labor Code sections on petitions, petitions -- the way
the IWC -- the kind of proper petitions are petitions

t hat are asking for an amendnent, be it a change, be it
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an adoption. A petition asking for a clarification is

not within the general purview of IWC petitions.

Now - -
MR. ABRAMS: | under st and.
MR. BARON. So, it’'s either a matter of -- you

know, and that’s why it sounds |ike you' re kind of

tal king about -- it’s alnost kind of |ike a contingent
petition -- and, you know, the Conmm ssion has a coupl e of
options here. | nean, they could -- they could rule it
out of order based on the fact that, again, your -- what

you' re looking for in here. On the other hand, the
Comm ssi on has 120 days to |l ook at it.

| guess, in terns of the discussion that |’ ve
had, though, relative to counsel, that you still do have
-- there is this mnimum wage order. This is -- this
does affect all the orders.

MR. ABRAMS: If that’'s -- if that is the case --

COWM SSI ONER DOVBROWSKI :  |Is there a way that we
can accelerate getting the opinion fromthe Labor
Depart nent ?

MR. ABRAMS: Well, a suggestion, based on what
M. Baron just said, if it is -- if it is the opinion of
t he Comm ssion --

MR. BARON: | think, though, that -- | was going
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to say, | think, though, that the proper approach in
terms of interpretation or enforcement of what's in there
al ready would involve at |east reaching out for the
Departnent of Labor Standards Enforcement. | nean, if
you want to --

COW SSI ONER DOVBROWSKI :  We don’t want to -- we
don’t want to be sitting up here making notions and votes
on everything, every question that conmes al ong.

MR. ABRAMS: Understood. Understood.

COW SSI ONER BROAD: Yeah. Jim ny suggestion
is that you formally wite the Labor Conmm ssi oner and ask
for an opinion very specifically regarding the m ni num
wage order and whether that is still in effect and that
overrides these other issues.

| share Conm ssi oner Donbrowski’s concern that
over the last -- over the last nonths that all of us have
been menbers of this Conm ssion, we’'ve had a | ot of
peopl e conme up here and say, “Could you just clarify
sonmething for us?” And it -- | think we’ve | earned,
maybe somewhat slowly, that it’s probably not our job to
sit up here and, you know, sort of vote on
clarifications, that there’s a division of authority
bet ween the Labor Conmm ssi oner, which interprets the |aw,

and the Comm ssion, which adopts regul ati ons and changes
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regul ati ons, but doesn’t sit up here and issue
clarifications of its own regul ati ons.

And | think | share the concern that it’s kind
of an inappropriate or -- you know, | know what you're
trying to do, and | don’t disagree with it, but it’s not
quite the right approach. And the formal petition
process is, “W would |ike you to change the regul ations
to say X, Y, and Z.” You may not even have an issue here
that’s worth raising as a petition. You may wite to the
Labor Comm ssioner, get an opinion, and forthwith want to
w t hdraw that petition.

And so, | would urge you to do that. Wthin the
120-day period that this thing is sitting around here, |
think you could, clearly, get an answer. And, you know,
| would certainly join M. Donbrowski and probably the
rest of the comm ssioners in asking our executive
director to contact the Labor Comm ssioner and ask if

they could really get this thing expedited.

MR. BARON: |1’'d be happy to.
MR. ABRAMS: That’'s fine. | respect that.
That’s how | will proceed. | have already today had an

opportunity just to give a copy of the petition to M.
Locker, and I will proceed with him And | thank you.

You have too many of these kinds of issues, as everybody
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is sorting through what the | aw neans exactly.

Thank you.

COW SSI ONER DOVBROWSKI ;@ Thank you

Wl lie Washi ngton, wanting to speak about
flexibility up to 12 hours.

MR. WASHI NGTON: Good afternoon, M. Chairman,
menbers, comm ssioners.

Sitting here through the earlier part and all, |

found out already that -- with no disrespect to all the
menbers -- | kind of understand why | already I|ike
Conmm ssi oner Bosco. | happen to join himin this

busi ness of being one of those people who never catch any
fish, so | understand that conpletely.

And, M. Bosco, |’'ve been up here for fourteen
years, and ten of that before then with an enpl oyer, and
|’ ve been com ng before this Conm ssion all those years,
so | really understand your comments about wanting to
avoi d getting us bogged down, the Conm ssi on and
enployers, in a lifetime of neetings on these issues.

COWM SSI ONER BOSCO:  So, you agree with ne on
two things.

(Laughter)

MR. WASHI NGTON: |'m agreeing -- that’s right.
Actually, 1'm here because -- | think that you
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put your finger on it already, Conmm ssioner Bosco -- the
fact that the Comm ssion and the law in the State of
California is so technically -- it’s so technical and
conplicated that the ordinary person sinply cannot

under stand and conply with the | aw.

And while | certainly understand the duties of
t he Conmm ssion and | understand the parties of interest
wanting to ensure that their particular constituency is
protected or afforded the greatest ampunt of flexible,
l"mreally here this afternoon to ask the Commi ssion to
take a |l ook at exactly that issue, the issue of
flexibility.

I think, when you | ook at AB 60, and even if you
| ook at the interimregulation that you’ ve devel oped,
you' Il note that in all of these areas, protection,
protection, protection always appear to be there. And to
the extent that protection is there to protect the
i ndi vi dual worker, | see no reason why the Conm ssion
shouldn’t try to provide and afford the greatest anount
of flexibility to enployers.

| don’t think that you ve heard the end of the
new technol ogy that is being devel oped that you are
regul ating that you hadn’t even thought of. This is a

relatively slow nmoving body. You have a one-tine good
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deal to make a lot of law within a tinme frame of this six
mont hs, until July of 2000. And after that, you go back
to business as usual. And | can tell you frommnm own
experience that this is a very slow nmoving process when
you go through the I WC rul emaki ng process.

So, | wanted to ask the Conm ssion to consider
putting the idea of flexibility on its schedule to be
tal ked about and di scussed, so that | and other enployers
and ot her enpl oyees can make their point that, indeed,
there ought to be flexibility for those enployers and
t hose enpl oyees who need it, to work up to 12 hours in a
day. And in that regard, | only ask that you give us an
opportunity to present our case, explain to you why --
why it’s necessary, and to assure you that the protection
for those enpl oyees are there.

So, ny reason for being here today is to ask you
to consider putting on the agenda an opportunity to
di scuss this, under 515(b)(1).

Any questions?

COWM SSI ONER BOSCO: Well, it seems |ike we did

have a lot of that testinony at the | ast hearing, but we

were doing it by industries, weren't we? | mean, that’'s
all the nursing people tal ked about, as | recall. W
didnt -- we didn’'t have a hearing just on that subject,
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| guess, but we were -- weren’'t we just going by
i ndustry?
COW SSI ONER DOVBROWSKI :  We tal ked about the

flexi ble schedul es and the recurring overtinme and a | ot

of other -- yeah, we had the publishing industry. So, we

Barry?

COW SSI ONER BROAD: Yeah. | nean, while we
have a really good deal here until July 1 to change
things and -- w thout wage boards, we can’t -- you know,
you -- there’s a very clear statutory limt on our power,
which is it’s an 8-hour -- 8-hour day, daily overtinme

statute that we're effectuating. And we have a |limted
authority to carve out flexibility. W can’'t repeal AB
60, nmuch as the enployers m ght want us to. That issue
has been deci ded.
| mean, | -- now, we are going to have a hearing

on flexible work arrangenents, which is nmandated by the
statute, and which we can deal with, but it basically
says you can’t schedul e enpl oyees for work in exceed of

10 hours a day wi thout the paynent of overtinme, and that

only when there is an alternative workweek arrangenent.

So, | think our -- while our process has been
expedited for these six nonths, |’mnot sure that our
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ability to create -- sort of repeal the statute has been
given to us.

MR. WASHI NGTON: |’ m not asking to repeal the
statute. |I'msinply asking you to hear us out. |’'m
asking you to hear us out.

COW SSI ONER DOVBROWSKI :  Any ot her questions?

(No response)

COWM SSI ONER DOVBROWSKI :  Thank you

Kelly Watts, to speak about the high-tech
i ndustry.

MS. WATTS: (Good afternoon, comm ssioners. My
name is Kelly Watts, with the American El ectronics
Association. And |I’m here today also to reiterate what
M. Washington stated, but specifically, 1'd like to
request a public hearing to discuss the nerits of an
exenption to the daily overtinme requirenment set forth in
AB 60 by exenpting enpl oyees who receive a specified
| evel of income, plus additional benefits such as stock
options, profit-sharing, or variable pay.

AEA represents nore than 1,400 high-tech
conpanies in California, ranging fromthe giants of the
hi gh-tech industry to small el ectronics manufacturers and
| nternet start-ups. Sonme of our nenber conpani es enpl oy

upwar ds of 10,000 enpl oyees, others less than 25. There
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are more than 780,000 high-tech jobs in California. The
hi gh-technol ogy industry accounts for $64 billion of
California’s $105 billion in exports. That’'s 61 percent
of the exports out of California.

Quite sinply, emerging high-tech conpani es can
| ocate al nost anywhere. To keep California as the nunber
one |l ocation for energing high-tech conpani es, enployers
must be able to offer their enployees the best package
available, including flexibility in the workpl ace,
prem um benefits such as stock options or profit-sharing,
and conpetitive wages.

And the key here is flexibility. Increased
flexibility will allow enployees who desire to bal ance
their work and famly life to do so. The diversity of
today’ s workforce requires enployers to utilize new and
i nnovati ve approaches managi ng their human resources and
delivering of services. Eight-hour shifts sinply do not
reflect the face of today’ s high-tech environnent. To
succeed, conpani es nust successfully conpete for skilled
wor kers and nust be able to retain them by providing
chall enging job opportunities and the flexibility to
accommodate famly responsibilities and other activities
out si de of the workpl ace.

In the Silicon Valley, the conpetitive
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environnment of the high-tech industry demands flexibility
for the hard-to-fill jobs and would help conpanies
successfully recruit and retain qualified workers. W
bel i eve that an exenption which is tied to the incone and
per f ormance of an individual enployee will provide the
assurance that we are treating our enployees well and
returning to themthe flexibility that they deserve.

| again would like to request that the IWC hold
an informational hearing so that we can work together to
find a balance on this issue. W do not intend to rob
t he paychecks of enployees. Rather, we want to provide
themwi th the flexibility that today’'s workforce needs to
excel in a continuously energing industry.

Thank you. Do you have any questions?

COVM SSI ONER DOVBROWSBKI ;@ Questions?

COW SSI ONER COLEMAN: | have a question. This
i dea of an exenption, is this sonmething that you ve heard
from menber conpanies, from enpl oyees? Can you talk a
little bit about that?

M5. WATTS: Yes. It’s definitely sonething that
we’ ve heard from our enployees and enpl oyers, as well as
t he adm ni stration.

COW SSI ONER BROAD: Sorry. Your -- what

adm ni stration?
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M5. WATTS: The adm nistration of the State of
California
COW SSI ONER COLEMAN:  So, you're saying that --
M5. WATTS: We’ve discussed -- we’ve di scussed
the issue and the opportunity to neet with all parties
i nvol ved and di scuss an exenption of this nature.
COW SSI ONER COLEMAN:  So, you’'re requesting
t hat we agendize this, along with the other issues, at
t he next hearing, for nore discussion?

M5. WATTS: Yes, please.

COW SSI ONER COLEMAN: | think there probably
will be a lot of controversy on this that --

M5. WATTS: |I'msure there will.

COW SSI ONER COLEMAN: -- certainly would

warrant further discussion.

COW SSI ONER DOVBROWSKI @ Any ot her questions?

COW SSI ONER BROAD: Do we have a specific
proposal we’'re going to be | ooking at?

COW SSI ONER COLEMAN: Kel ly, you have -- do you
have | anguage that you want to circul ate?

MS. WATTS: We woul d be happy to circul ate sone
| anguage. That would be a great starting point to
di scuss the issue.

COW SSI ONER COLEMAN: Do we get that to Andy?
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I s that how we --

MR. BARON: If you leave it, I'Il be happy to --

MS. WATTS: Sure.

MR. BARON: -- happy to get it mailed to the
Conmmi ssi on.

COWM SSI ONER DOVBROWSKI : I f we schedul e a
hearing for the 31st of March, | believe we have to get

the notice out --

MR. BARON: No, but -- right, we have to get the
notice out in terns of that we'll be dealing with -- you
know, it can be like a sentence -- but in ternms of
getting the -- because, again, you' re saying an
i nformati onal hearing, so it’s not -- we’'re not talking

about, even at the March 31st, actually voting on a
proposal

MS. WATTS: Ri ght.

MR. BARON: Particularly since |I know that
counsel has expressed that anything down this road would
i nvol ve wage boards as well, assune -- and that’'s only if
t he Comm ssion wi shes to go down this road.

So, anything -- anything that’s -- any kind of
draft, any kind of proposal you have, |I’'I|l be happy to
get it to all the nenbers.

M5. WATTS: Thank you.
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COW SSI ONER BROAD: Do you have that today?
M5. WATTS: Yes, | do. | don’t have it to hand

out, but I could get that to you today.

COW SSI ONER BROAD: Well, 1'd like this to be
made available. |If we’'re going to put this on the agenda
for a hearing, I'd like this mde available to the public

t oday.

MR. BARON: Right. The other thing is, | have
probably a couple of days into the week to notice, so if
we could get it out to the public as part of that, even
if I would have that --

COWM SSI ONER DOVBROWSKI :  That’s where | was
heading. |If we had the | anguage, we could attach it to
the notice of the next neeting, so that would be there.
So, everybody who gets the notice for the hearing would
get the | anguage.

MS. WATTS: |1’'d be happy to do that.

MR. BARON: Ckay.

COW SSI ONER DOVBROWSKI : | assunme Tom woul d
li ke to speak.

MR. RANKI N:  Yeabh.

Look, you have a lot of work in front of you.
You' d better damm well start |ooking at the m ni mum wage,

for one thing, which hasn’t been increased since
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Proposition 210.

If you are going to waste your tinme taking up a
proposal that is designed to totally obliterate what we
achieved in AB 60, you are really asking for a |ot of
pr obl ens.

Thank you.

COW SSI ONER BOSCO: M. Chairman, can -- |
think this mght be a good starting point for ny
suggestion that | was trying to forward a little earlier.

COWM SSI ONER DOVBROWSKI :  Ri ght .

COW SSI ONER BOSCO: If -- | don’'t know if we
have to have a nmotion to have a hearing, but if not,
could I recomend that we limt the discussion of this
itemto two hours, with proponents having one hour and
opponents having one hour? | think that would give us
sufficient tinme to conduct our investigation as required,
and yet not just open this up absolutely, because | think
M. Rankin's point is a very good one. W do have a | ot
of work to acconplish.

COW SSI ONER DOVBROWSKI :  Absolutely. | don’'t
think we need a notion for that. | think we can just --

we can direct staff to do it.

MR. BARON: We can put that -- all right.
COW SSI ONER COLEMAN: | woul d agree. | think
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t he opinions of both sides are going to be inportant and
critical in just helping this Comm ssion decide if we
want to go forward and have -- at all on this issue.

COW SSI ONER DOVBROWSKI :  Okay.

|’ ve got one | ast speaker, one late card, Jim
Ebert fromthe California Newspaper Association.

MR. EBERT: Well, I'Il keep it brief, in |ight
of the nost recent discussion.

| just want to reiterate M. Washington’'s
comrents about the Conm ssion having a hearing, allow ng
enpl oyers the opportunity to at |east discuss
flexibility. We proposed sonething formally to the
Conmmi ssion at its first hearing. We'd |ike an
opportunity to expand on that a little bit, in light of
sonme of the inplenentation of AB 60 since January.

And also, | wanted to briefly coment on M.
Tollen’s proposal with regard to outsi de sal espersons.
Whi l e we support the notion that nmaybe the Comm ssion --
it would be appropriate for the Conmm ssion to look into
the definition of outside sal espersons, we think mybe,
if we can craft sonmething a little bit tighter than maybe
M. Tollen proposed, it would be nore appropriate. But
we do support the notion that the Conm ssion should | ook

at duties that are nmaybe necessarily incidental to the
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sal es operati on.

Thank you.

COW SSI ONER DOVBROWSKI ;@ Thank you

Any questions?

(No response)

COWM SSI ONER DOVBROWSKI :  Ckay. That concl udes
the testinony for today.

We have sone housekeeping. We need to nake a
finding by the Comm ssion that we have published the
i nteri mwage order, Labor Code Section 1183(c), a finding
by the Comm ssion that there has been publication of an
action taken by the Comm ssion, a required by Section
1182.1, entitled “Action Taken to be Published,” is
conclusive as to the obligation of an enpl oyer to conply
with the order.

And don’t ask ne what | just said.

Do we have a notion?

COW SSI ONER BROAD: So noved.

COW SSI ONER COLEMAN:  Second.

COW SSI ONER BOSCO: W'l | now have a five-
question quiz on what you just said.

COWM SS|I ONER DOVBROWSKI : Take the roll

All in favor, “aye.

(Chorus of “ayes”)
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COWM SSI ONER DOVBROWSKI @ Opposed?

(No response)

COW SSI ONER DOVBROWSKI ;@ Thank you

The next hearing is scheduled for March 31st, |
believe, in Sacranmento, if that's --

COW SSI ONER BROAD: Per haps we should have this
heari ng, considering the request of the Anmerican
El ectroni cs Associ ati on, maybe we shoul d have this

hearing in the Bay Area or San Jose or soneplace |ike

t hat .

COW SSI ONER COLEMAN:  You know, actually, I
don’t -- | don't think that matters too nuch. Sort of
ironically, Sacranmento is one of the top -- | think one -

- nunber one or nunber two in ternms of the fastest

growi ng high-tech cities. So, | think wherever we hold
it, we're going to be in a high-tech -- actually, San
Francisco is in the top five as well. So, I'mfine. And

since there are other agenda itens for that neeting, |
think it’s fine to hold it in Sacranmento.

COWM SSI ONER BROAD:  Okay.

COWM SSI ONER DOVBROWSKI @ Ckay.

Any ot her business brought up by the
comm ssi oners?

COWM SSI ONER COLEMAN: Staff advised nme just to
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formalize for the record that the wage board that we
appointed for the conputer consultants is pursuant to
Section 1178.5(b), and that it m ght be prudent to set a
deadline for the applications for that wage board of
March 20th, if people are confortable with that.

COWM SSI ONER BROAD: Can | just raise a
question? If the Conmm ssion noves forward to convene a
wage board on this latest idea, shouldn't -- don't we
want to maybe think about conbining those issues in one
wage board, rather than creating separate wage boards,
and then have that wage board charged with hearing those
issues? O do we want to keep it separate?

COW SSI ONER COLEMAN: | thought about that. |
thi nk the conputer consultant issue is fairly discrete.
It’s well defined. And | think the idea that was brought
up today is evolving. And so, it seens -- it seens that
we m ght want to go straight to the wage boards for the
conputer consultants, if people are still confortable
with that.

COW SSI ONER DOVBROWSKI :  Okay. Any ot her
busi ness?

Do | hear a nmotion to adjourn?

COW SSI ONER COLEMAN:  So noved.

COWM SSI ONER DOVBROWSKI :  Second?
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COW SSI ONER BOSCO:  Second.
COW SSI ONER DOVBROWSKI @ All in favor?
(Chorus of “ayes”)

COW SSI ONER DOVBROWSKI @ Al | opposed?
(No response)

(Thereupon, at 1:27 p.m, the public
meeti ng was adj ourned.)

--000- -
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--000- -

I, Cynthia M Judy, a duly designated reporter
and transcriber, do hereby declare and certify under
penalty of perjury under the |aws of the State of
California that | transcribed the three tapes recorded at
the Public Meeting of the Industrial Welfare Conmm ssion,
hel d on February 25, 2000, in San Francisco, California,
and that the foregoing pages constitute a true, accurate,
and conpl ete transcription of the aforenmentioned tapes,

to the best of ny abilities.
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