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20.  Respondent’s probation is subject to revocation because she failed to con—xp'ly. with
Probation Condition 17, referenced above. The facts and circumstances regarding this violation
are as follows: |

A.  Onorabout October 11, 2015, Respondent failed to call in or check in with FirstLab'
for random testing.

PRAYER

WHEREFORE, Complainant requests that a hearing be held on the matters herein alleged,
and that following the hearing, the Board of Registered Nursing issue a decision:

1. Revoking the probation that was granted by the Board of Registered Nursing in Case
No, 2013-1120 and imposing the disciplinary order that was stayed thax"eby revoking Registered
Nurse Licm‘ﬁse No. 693282 issued to Chantay Déiove Sumpter; ,

2" Revoking or suspending Registered Nurse License No. 693282, issued to Chantay
Delove Sumpter;

3. Taking such other and further action as deemed necessary and proper.

LOUISE KT BAILEY, M.ED., RN
Executive Officer

Board of Registered Nursing
Departmens of Consumer Affairs
Biate of California

Complainant

DATED: Janu\c«ﬂj (2,206 Yo Do —

SF20153034381
41440825.doc

| PirstLab s the testing laboratory with which Respondent is required to make daily ‘
contact and perform random urinalysis when directed.
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Decision and Grder

Board of Registered Nursing Case No. 2013-1120




BEFORE THE
BOARD OF REGISTERED NURSING
DEPARTMENT OF CONSUMER AFFAIRS
STATE OF CALIFORNIA

In the Matter of the Accusation Against:
CHANTAY DELOVE SUMPTER Case No, 2013-1120

' OAH No. 2014030252
Registered Nurse License No, 693282 o

Respondent

DECISION

The attached Proposed Decision of the Administrative L.aw Judge dated
November 10, 2014 is hereby adopted by the Board of Registered Nursing as its
decision in the above-entitled matter, except that, pursuant to the provisions of
Government Code Section 11517 (¢), the period of probation is reduced from five
(6) years to three (3) years; and the “Ordet” is revised to read as follows:

“ORDER
Registered Nurse License No. 693282 issued to Respondent Chantay

Delove Sumpter is revoked. However, the revocation is stayed and Respondent
is placed on probation for three years on the following conditions:”

This Deoisiqn shall become effective on April 15, 2015,

IT IS SO ORDERED this 16" day of March 2015 .

RAYME)ND MALLEL

BOARD PRESIDENT

BOARD OF REGISTERED NURSING
STATE OF CALEFORN!A
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BEFORE THE
BOARD OF REGISTERED NURSING
DEPARTMENT OF CONSUMER AFFAIRS
STATE OF CALIFORNIA

In the Matter of the Accusation Against:

: (Case No. 2013-1120
CHANTAY DELOVE SUMPTER

~ OAH No. 2014030252
Repistered Nurse License No. 693282

Respondent,

PROPOSED DECISION

Adrministrative Law Judge David L. Benjamin, State of California, Office of
Administrative Hearings, heard this matter on August 26 and October 9, 2014, in Oakland,
California.

Deputy Attorney General Char Sachson represented complainant Louise R. Bailey,
M.Ed., RN, Executive Officer of the Board of Registered Nursing,.

Respondent Chantay Delove bumptcr was present and was not represented by an
attorney. :

The matter was submitted on October 9, 2014.

FACTUAL FINDINGS

1. On November 30, 2006, the Board of Registered Nusing (Board) issued
Registered Nurse License No. 693282 to respondent Chantay Delove Sumpter. The license
was in full force and effect at all times relevant to this matter, and expired on September 30,
2014, unless it was renewed,

2. On May 22, 2013, complainant Louise R. Bailey, M.Ed., R.N,, acting in her
official capacity as Executive Officer of the Board, issued an accusation against respondent.
The accusation alleges that respondent illegally obtained injectable Benadryl; that she
illegally used injectable Benadryl; that, on two occasions, she removed Benadryl from the
hospital Pyxis and failed to properly account for it; and that she was grossly negligent,
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incompetent, and unprofessional when she diverted Benadryl. Respondent filed a notice of
defense and this hearing followed.

3, Respondent was first licensed in 1998, as a vocational nurse. She was
employed as an LVN at Kaiser Oakland Medical Center. Respondent continued to work at
that Kaiser facility as a registered nurse, after she was licensed in 2006. '

4, Between December 2010 and July 2011, respondent was assigned to provide
post-operative care in the 7th Floor Orthopedic Surgery Unit, referred to as “Med-Surg.”
Respondent worked the night shift. Nurses in Med-Surg rarely have the need to access
Benadzyl,” except in the case of blood transfusions.

3. Between December 2010 and July 2011, nurses on the day shift complained
repeatedly that the Benadryl drawer in the Med-Surg Pyxis was empty when they came on
duty, even though the inventory on Pyxis said that the medication should be there. The day
skilt nurses reported that they had to make special trips fo the pharmacy to obtain Benadryl,
which defayed medical treatment for their patients. During the same time, the pharmacy
- reported that it was restocking injectable Benadryl in the Med-Surg Pyxis at an increased
rate.

6. These complaints came to the attention of Patrick Fleming, R.N., the Assistant
Director of Adult Services at Kaiser Oakland. Fleming carefully monitored the Pyxis -
reports, and initiated reports on Benadryl use through “Pandora,” a data' management systern.
Eleming learned that, between December 2010 and July 2011, respondent withdrew an
excessive amount of Benadryl compared to other nurses. On average, nurses in Med-Surg
withdrew Benadryl from Pyxis 2.1 times per month; in one month, however, respondent
withdrew Benadryl 25 times. In addition, réspondent cancelled withdrawals of Benadryl
from Pyxis at an excessive rate compared to other nurses, After respondent’s shifts, the
Benadryl stock would often be low, with many vials missing,

7. Fleming also found puzzling entries in respondent’s charts relating to
Benadryl. On January 5, 2011, at 0024 hours, respondent removed 50 mg of Benadryl from
Pyxis for Patient 177.> She failed to document administration of the medication or otherwise
account for its disposition. And on Pebruary 17, 2011, at 0656 hours, respondent removed
50 mg of Benadryl from Pyxis for Patient 199, She failed to document administration of the
medication or otherwise account for its disposition.

8. Riza Reguyal, RN, the assistant manager on the night shift, also participated
in the investigation. Reguyal noticed that respondent was very sleepy at work, and that she

! Benadryl is the trade name for diphenhydramine hydrochloride, an injectable
antihistamine. Benadryl is a dangerous drog as designated by Business and Profegsions Code
section 4022, ‘ '

* Numbers are used to identify patients to protect their privacy.
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regularly fell asleep sitting down in the break room; other staff members had noticed the
same thing. Reguyal also noticed that respondent always wore long sleeves. A$ Benadryl
produces drowsiness, these facts raised a concern among Kaiser’s managers that respondent
was abusing Benadryl. Benadryl is not normally a drug that is abused, but it can be used to
alleviate side effects of other recreational drugs and, if used in a large enough guantity, it can
be an hallucinogen. :

9. Kaiser management confronted respondent with its hndmgs at a meeting on
July 15, 2011, Respondent was accompanied by her union representative. Respondent
expressed surprise that Kaiser could track the use of Benadryl. She denied any wrongdomg
The managers did not believe her. They viewed respondent’s conduct as extremely serious,
not just because she was diverting dangerous drugs, but because of the quantity of drugs she
had diverted. Kaiser placed respondent on administrative leave, and intended to terminate
her employment,; bt she resigned shortly after the meeting with termmatmn proceedings
pending. :

10.  Atthe time respondent resigned, LaVerne Williams, R.N., M.S.N., N.P., was
the night shift nurse manpager at Kaiser Oakland. Respondent and Williams had known one
another for many years, and had worked together as peers at Kaiser before Williams was
promoted, After the July 15, 2011 meeting, respondent went to Williams and admitied that
she had diverted Benadryl from the hospital. She told Williams that she had taken the
Benadryl fora frzend Respondent apologized to Williams for “putting [her in this
position.”

11, Respondent has no history of license discipline but, at Kaiser, she had been
coached about her attendance and work performance and, in 2010, she had bean placed on a
performmca, improvement plan.

Expert opinions

12.  Patricia Zrelak, Ph.D., R.N., reviewed this case at the request of complainant,
Zrelak received her bachelor’s degree in nursing from California State University,
Sacramento, in 1985; her master’s degree in health science from San Francisco State
University in 1995, and her Ph.D. in epidemiology from the University of California, Davis,
in 2003. She has held many nursing positions stace 1985, as a clinical nurse, an assistant
head nurse, a nurse manager, a hospital supervisor and, most recently, as a clinical
nurse/nurse administrator. Zrelak has written extensively on various topics related to
nuising, and has reviewed cases at the request of the Board for 10 years,

13, In Zrelak’s opinion, respondent’s chart entries for Patients 177 and 199, n
which she documented removal of Benadryl from Pyxis but failed to document
administration of the medicine or account for its disposition, were grossly inconsistent or
unintelligible. Zrelak’s opinion on this point was persuasive, -




14.  InZrelak’s opinion, respondent’s diversion of Benachyl was an extreme
departure from the standard of care. The standard of care is to insure that medications are
available for patients at the time the medications are needed. Zrelak’s opinion on this pomt
was persuasive.

15.  In Zrelak’s opinion, respondent’s diversion of Benadryl was unprofessional
conduct. Zrelak’s opinion on this point was persuasive.

16.  InZrelak’s opinion, respondent’s diversion of Benadryl also demonstrated
incompetence. The legal standard Zrelak applied in reaching this opinion was not clear.

Respondent’s evidence

17. - Respondent is 51 years old. She is the mother of three adult children; her
youngest child is 21 years old. Respondent has one grandson,

18.  Respondent admits without qualification that she diverted Benadryl. In early
2011, respondent was homeless. She was planning o return to her family home in Alabama
to visit her aunt, with whom she was close; respondent’s mother was deceased. A tornado,
however, struck the area where hex family lived., Her aunt was killed, and the house she
lived in was destroyed. Everything that belonged to tespondent’s mother was also lost.
Respondent was distraught and had no one to talk to. She asked for leave from her job at

- Kaiser, but her request was denied. Respondent began diverting Benadryl. Her plan was to

drink it and take her own life, and she did in fact ingest it on several occasions. Respondent
denies that she ever injected Benadryl, or used it for any purpose other than her suicide
attempts. Her testimony on these points was credible.

19.  Afier resigning from Kaiser, respondent spent several months in Alabama, and
then returned to Qakland, She did not work as a nurse from July 2011 until May 2012. In
May 2012, respondent got a pari-time job as a nurse at the Sausal Creek Outpatient
Stabilization Clinic in Oakland. There, she attends to the needs of patients who are seeking
utgent care for mental health problems. Respondent works through a nurses® registry. A
nursing license is required for the job. Respondem handles medications once or 1W1ce per
week.

20; Respondent is living with her 21 year-old-son; ke is having difficulties with
hig physical health, and respondent is taking care of him. Respondent does not have a home
of her own. She is devoted to her young grandson, whom she also cares for.

21,  Respondent has not had any health care benefits since she left Kaiser in July
2011. She has not received any mental health care in the past three years, and has not
participated in a substance abuse rehabilitation program.

22, Overcoming traumatic events that she suffered as a teenager and as an adult,
respondent wortked hard to become licensed as a vocational nurse and then a registered nurse,

4
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She is grateful for the opportunity to serve her patients af the Sausal Creek Clinic, most of
whom find themselves in desperate circumstances. Respondent feels that healing others is
her calling, and she hopes to retain her license. She is willing to accept any limitations on
her practice that the Board might impose.

23, LaVeme Williarns, formerly the night shift manager at Kaiser Oakland, is now
Director of Clinical Adult Services at Kaiser’s facility in Manteca. Williaras has known
respondent for many years. When she was interviewed by a Board investigator in May 2012,
Williams was candid about the circumstances that led to respondent’s separation from
employment in July 2011,

In a letter dated October 9, 2014, Williams writes that patients and staff have always
praised respondent’s work, both as an LVN and a registered nurse. Regarding respondent’s
diversion of Benadryl in 2011, Williams writes:

Chantay’s behavior during this time was out of the norm for her
and definitely not her character. I believe Chantay was reluctant
to seek help for fear of being labeled and believed she could
handle the situation on {her] own. Iwould have offered her the
Employee Assistance Program. Unfortunately instead of
seeking assistance, which in [hindsight] she later admits was a
mistake as her life [spiraled] ont of control.

It has been over three years since the unfortunate circumstance.
Nursing is Chantay’s [livelihood] and for her not [to] be able to
function as a Registered Nurse would not only be a continuous
punishment, but many future patients would not have the benefit
to have a wonderful nuzse provide exceptional care to them.

Williams believes that respondent should be given the opportunity to keep her nursing
license “after [an] appropriate remediation program.” :

. 24, Alex Leow (also known as Wei Liao), M.D., Ph.D., is a physician licensed-to
practice in Califorpia and Illinois. Among other positions that he holds, Dr. Leow is a
psychiatrist at the Sausal Creek Clinic in Oakland, where he provides outpatient mental
health sexvices to indigents in acute distress, Dr. Leow has worked with respondent at the
clinic since she started work there.

Dr. Leow writes that, at a drop-in mental health clinic, staff must be prepared for
unexpected situations. He has found respondent’s experience as a vocational nurse and a
registered nusse to be helpful to him in making correct diagnoses and taking appropriate
action. He has found respondent eager to offer her help to other staff members. Dr. Leow
vrites that he was totally surprised to hear about “the unfortunate circumstances of this
letter,” as “{respondent] has again and again established herself as a professional and

5
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competent nuise. I have had only praise for her work, and without any reservations 1 would
recommend her professionally.”

25.  Curtis Willis is the pastor of respondent’s church. He praises respondent for
her active participation in the church’s charity work, and writes that she has proven herself
time and time again to be a good person and a great nurse. Willis states that, as respondent’s
pastor, he will counsel her “as needed to reach her goals as may be set for [her] by the Board
of Nurses.”

26.  Respondent’s affect and demeanor were markedly different, and much
improved, on the second day of hearing compared with the first. On the first day, respondent
was impassive and somewhat withdrawn as complainant presented her case, and then
respondent cried uncontrollably as she testified. On the second day, respondent was
composed and determined as she presented her case.

Costs

27. The Board has incurred costs of $11,462.50 in its investigation and
enforcement of this case. That amownt represents $6,015 in investigative and expert costs,
and $5,447.50 in billings by the Department of Justice of attorney and paralegal services.
These charges are supported by declarations that comply with California Code of
Regulations, title 1, section 1042. In the absence of any evidence or argument to the
contrary, these costs are Tound 1o be reasonable.

LEGAL CONCLUSIONS .

1. The standard of proof applied in teaching the factual fiﬁdings set forth above
is clear and convincing evidence to a reasonable certainty. (Ettinger v. Board of Medical
Quality Assurance (1982) 135 Cal.App.3d 853, 857.)

2, The Board may take diSClpllll&I’Y action against a nurse who engages in
unprofessional conduct. (Bus. & Prof. Code, §2761, subd. (2).”) Unprofes‘uonal conduct
includes, but is not limited {o, “[i]ncompetence, or gross neglipence in carrying out usual
certified or licensed nursing functmns » (§2”J61 subd. (a){1).)

First cause for discipline

3. Itis unprofessional conduct for a nurse to “{o]btain or possess in violation of
law, . . . or except as directed by a licensed physician and surgeon . . . administer to .
tmseif . any dangerous drug .. ..” (§ 2762, subd. (a}.) Cause ;Ec:r dlsczplme exists by

reason of the matters set forth in I“mc[mgs 10 and 18.

* All statutory references are to the Business and Professions Code, unless othersise
stated. .
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Second cause for discipline

4. 1t is unprofessional conduct for a nurse to use any dangerous drug “to an
extent or in a manner dangerous or injurious to . . . herself. .. .” (§ 2762, subd. (b).) Cause
for discipline exists by reason of the matters set forth in Finding 18,

Third cause for discipline

5. It is unprofessional conduct for a nurse to “[f]alsify, or make grossly incorrect,
grossly inconsistent, or unintellible entries in any hospital, patient, or other record pertaining
to” dangerous drugs. (§ 2762, subd. (e).) Cause for discipline exists by reason of the matters
set forth in Pindings 7 and 13, '

Fourth cause for discipline

6. “Gross negligence” is defined by regulation to mean “an extreme departure
from the standard of care which, under similar circurnstances, would have ordinarily been
excrcised by a competent registered nurse.. Such an extreme departure means the repeated
failure to provide nursing care as required or failure to provide care or to exercise ordinary
precaution in a single situation which the nurse knew, or should have known, could have

- jeopardized the client’s health or life.” (Cal. Code Regs., tit. 16, § 1442.) Cause for

discipline exists by reason of the matters set forth in Findings 5, 6, 10, 14 and 18.
Fifth cause for discipline

7. In the case of a registered nurse, “incompetence® is defined by regulation as
the *lack of possession of or the failure to exercise that degree of learning, skill, care and
experience ordinarily possessed and exercised by a competent registered nurse . . . ,” (Cal.
Code Regs., tit. 16, § 1443.) The evidence did not demonstrate that respondent’s diversion
of Benadryl was due to a lack of learning, skill, care or experience. Cause for discipline due
to incompetence was not established,

¢

Sixth cause for discipline

8. Respondent engaged in unprofessional conduct when she diverted Benadryl.
Cause for discipline exists by reason of the matters set forth in Findings 5, 6, 10, 16 and 18.

Disciplinary considerations

9. Cause for discipline having been established, the ultimate issue is the level of
discipline to impose. The Board has adopted “Recommended Guidelines for Disciplinary
Orders and Conditions of Probation” to assist in making this determination. The purpose of
Jicense discipline is not to punish the licensee, but to protect the public; the Board®s primary
function is to protect the public against unsafe or negligent nurses. The minimmum

7
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recommended discipline for gross negligence or incompetence is a stayed revocation and

three years’ probation. The mininmum recommended discipline for a first offense of drug

diversion, with “documented evidence of an on-going rehabilitation program,” is a stayed
revocation and three years® probation.

After hearing respondent’s testimony on the second day of hearing, complainant
changed her recommendation from outright revocation, to a period of probation with all
optional conditions. Although respondent has not yet participated in a rehabilitation
program, it is a reasonable recommendation that promotes respondent’s rehabilitation while
protecting the public interest. There is good reason to believe, based on respondent’s
testimony and the letter from LaVerne Williams, that respondent’s misconduect in 2011 was
out of character, and attributable to the stresses she faced at that time. It is a concern that
respondent has not received any mental health care since 2011. Dr. Leow, however, states
that respondent has practiced safely in her limited nursing role at the Sausal Creek Outpatient
Clinic, In addition, under the optional conditions of probation, respendent will be required to
promptly undergo physical and mental examinations by independent evaluators to determine
whether she is safe to practice. If ejther evaluator finds that she cannot practice safely,
respondent will be required to cease practice immediately. Even if the examinations confirm
that respondent is safe to practice, she will be required to participate in substance abuse
treatment or rehabilitation as directed by the Board, abstain from the use of drugs that are not
prescribed for her, and submit to biological fluid testing. It would not be contrary to the
public interest to impose a stayed revocation with five years’ probation under the Board’s
standard and optional conditions, '

Cost recovery

10.  Business and Professions Code section 125.3 provides that a licentiate found
to have violated the licensing laws may be ordered to pay a sum pot to exceed the reasonable
costs of the investigation and enforcement of the case. As set forth in Finding 27, it was
established that complainant has incurred $11,462.50 in actual costs in connection with the
investigation and enforcement of this matter:

11 The case of Zuckerman v. Board of Chiropractic Examiners (2002) 29 Cal.4th
32, sets forth certain standards by which a licensing board must exercise its discretion to
reduce ot eliminate cost awards to ensuze that licensees with potentially meritorious claims
are not deterred from exercising their right to an administrative hearing. Those standards
include whether the licensee has been successful at hearing in getling the charges dismissed
or reduced; the licensee’s good faith belief in the merits of her position, whether the licensee
has raised a colorable challenge to the proposed discipline, the financial ability of the
licensee to pay, and whether the scope of:the investigation was appropriate to the alleged
misconduct, Respondent does not have the present ability to pay the Board’s costs, and she
was successful in reducing the proposed discipline from license revocation to a stayed
revocation. In light of these factors, the Board’s cost recovery is reduced to $6,500.
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ORDER

Registered Nurse License No. 693282 issued to respondent Chantay Delove Sumpter
is revoked. However, the revocation is stayed and respondent is placed on probation for five
years on the following conditions:

Each condition of probation contained herein is a separate and distinct condition, If
any condition of this Order, or any application thereof, is declared unenforceable in whole, in
part, or Lo any extent, the remainder of this Order, and all other applications thereof, shall not
be affected. Hach condition of this Order shall separately be valid and enforceable io the
fullest extent permitted by law.,

1. Obey All Laws

Respondent shall obey all federal, state and local laws, A full and detailed
account of any and all violations of law shall be reported by respondent to the
Bourd in writing within 72 howrs of occurrence, To permit monitoring of
compliance with this condition, respondent shall submit completed fingerprint
forms and fingerprint fees within 45 days of the effective date of the decision,
unless previously submitted as part of the licensure application process.

Respondent shail comply with the terms and conditions of any criminal
probation, Any violation of such terms and conditions shall be deemed a
violation of these probation conditions, and may result in the filing of an
accusation and/or petition to revoke probation.

2. Comply with the Board’s Probation program

Respondent shall fully comply with the conditions of the Probation Program
established by the Board and cooperate with representatives of the Board in its
monitoring and investigation of respondent’s compliance with the Board’s
Probation Program. Respondent shall inform the Board in writing within no
“more than 15 days of any address change and shall at all times maintain an
active, current Heense status with the Board, including during any period of
suspension.

Upon successfitl completion of probation, respondent’s license shall bé fully
restored.

3. Report in Person

Respondent, during the period of probation, shall appear in person at
Interviews/meetings as directed by the Board or its designated representatives.

9
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Residency, Practice, or Licensure Outside of State

Periods of residency or practice as a registered nurse outside of California

shall not apply toward a reduction of this probation time period. Respondent’s
probation is tolled, if and when she resides outside of California. Respondent
must provide written notice to the Board within 15 days of any change of
residency or practice outside the state, and within 30 days prior to re-
establishing residency or returning to practice in this state.

Respondent shall provide a lit of all states and territories where she has ever
been licensed as a registered rnurse, vocational nurse, or practical nurse.
Respondent shall further prowde information regarding the status of each
license and any changes in such license status during the term of probation.
Respondent shall inform the Board if she applies for or obtains a new nursing
license during the term of probation.

Submit Written Reports

Respondent, during the petiod of probation, shall submit or cause to be
submitted snch written reports/declarations and verification of actions under
penalty of perjury, as required by the Board. These reports/declarations shall.
contain statements relative to respondent’s compliance with all the conditions
of the Board’s Probation Program. Respondent shall immediately exscute all
release of information forms as may be required by the Board or its
representatives, ~

Respondent shall provide a copy of this decision to the nursing regulatory
agency in every stafe and terzitory in which she has a registered nurse license.

Function as a Registered Nurse

Respondent, during the peribd of probation, shall engage in the practice of
registered nursing in California for & minimum of 24 hours per week for six

+ (6) consecntive months or as determined by the Board.

For purposes of compliance with the section, “engage in the practice of
registered nursing” may include, when approved by the Board, volanteer work
as a registered nurse, or work in any non-direct patient care position that
requires licensure as a registered nurse.

The Board may require that advanced practice nurses engage in advanced

practice nursing for 2 minimum of 24 hours per week for six (6) consecutive
months or as determined by the Board

10
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If respondent has not complied with this condition during the probationary
term, and respondent has presented sufficient documentation of her good faith
efforts to comply with this condition, and if no other conditions have been
violated, the Board, in its discretion, may grant an extension of respondent’s
probation period up to one year without further hearing in order to comply
with this condition, During the one year extension, all original conditions of
probation shail apply.

Employment Approval and Reporting Requirements

Respondent shall obtain prior approval from the Board before commencing or
continuing any employment, paid or voluntary, as a registered nurse.
Respondent shall cause to be submitted to the Board all performance
evaluations and other employment related reports as a registered nurse upon
request of the Board. :

Respondent shall provide a copy of this decision to her employer and
immediate supervisors prior to commencement of any nursing ot other health .
care related employment.

In addition to the above, respondent shall notify the Board in writing within 72
houss after she obtains any nursing or other health care related employment.
Respondent shall notify the Board in writing within 72 hours after she is
terminated or Separated, regardless of canse, from any nursing, or other health
care related employment with a full explanation of the circumstances
surrounding the termination or separation. '

Supervision

Respondent shall obtain prior approval from the Board regarding respondent’s
level of supervision and/or collaboration before commencing or continuing
any employment as a registered nurse, or education and fraining that includes
patient care. :

Respondent shall practice only under the direct supervision of a registered
nurse in good standing (no current discipline) with the Board of Registered
Nursing, unless alternative methods of supervision and/or collaboration (e.g.,
with an advanced practice nurse or physician) are approved.

Respondent’s level of supervision and/or collaboration may include, but is not
limited to the following:

(a)  Maximum - The individual providing supervision and/or collaboration
Is present in the patient care area or in any other work setting at all
times. '

11
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(b)  Moderate - The individual providing supervision and/or collaboration is
in the patient care unit or in any other work setting at least half the
hours respondent works.

(¢  Minimum - The individeal providing supervision and/or collaboration
has person-to-person communication with respondent at least twice
during each shift worked. .

(d)  Home Health Care - If respondent is approved to work in the home
health care setting, the individual providing supervision and/or
collaboration shall have person-to-person communication with
respondent as required by the Board each work day.. Respondent shall
maintain telephone or other telecommunication contact with the
individual providing supervision and/or collaboration as required by the
Board during each work day. The individual providing supervision
and/or collaboration shall conduct, as required by the Board, periodic,
on-site visits to patients’ homes visited by respondent with or without
respondent present,

Employment Limitations

Respondent shall not work for a nurse’s registry, in any private duty position
as a registered nurse, a temporary nurse placement agency, a traveling nurse,
or for an in-house nuising pool,

Respondent shall not work for a licensed home health agency as a visiting
nurse unless the registered nursing supervision and other protections for home
visits have been approved by the Board. Respondent shall not work in any
other registered nursing occupation where home visits are required,

Respondent shall not work in any health care setting as a supervisor of
registered nurses. The Board may additionally restrict respondent from
supervising licensed vocational nurses and/or unlicensed assistive personnel
onl & case-by-case basis. ' .

Respondent shall not work as a faculty member in an approved school of
nursing or as an instructor in a Board approved continuing education program,

Respondent shall work only on a regularly assigneﬁ, identified and
predetermined worksite(s) and shall not work in a float capacity.

If respondent is working or infends to work in excess of 40 hours per week, the

Board may request documentation {0 determine whether there should be
restrictions on the hours of work,

12
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Complete a Nursing Course(s)

Respondent, at her own expense, shall enroll in and successfully complete a
comse(s) relevant to the practice of registered nursing no later than six months
prior to the end of her probationary term.

Respondent shall obtain prior approval from the Board before enrolling in the
course(s). Respondent shall submit to the Board the original transcripts or
certificates of completion for the above required course(s). The Board shall
return the original documents to respondent after photocopying them for its
records.

Cost Recovery

Respondent shall pay to the Board costs associated with its investigation and
enforcement pursuant to Business and Professions Code Section 125.3 in the
amount of $6,500. Respondent shall be permitted to pay these costs in a
payment plan approved by the Board, with payments to be completed no later -
than three months prior to the end of the probation term.

If respondent has not complied with this condition during the probationary
term, and respondent has presented sufficient documentation of her good faith
efforts to comply with this condition, and if no other conditions have been
violated, the Board, in its. discretion, may grant an extension of respondent’s
probation period up to one year without further hearing in order to comply
with this condition. Duringthe one-year extension, all original cendltlons of
probation will apply.

* Violation of Probation

If respondent violates the conditions of her probétion, the Board after giving
respondent notice and an opportunity to be heard, may set aside the stay order
and impose the stayed discipline (revocation) of respondent’s license.

If during the period of probation, an accusation or petition to revoke probation
has been filed against respondent’s license or the Attorney General’s Office
has been requested to prepare an accusation or petition to revoke probation
against respondent’s license, the probationary period shall automatically be
extended and shall not expire until the accusation or petition has been acted
upon by the Board.

License Surrender

During respondent’s term of probation, if she ceases practicing due to
relirement, health reasons or is otherwise unable to satisfy the conditions of
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* Board. During this petiod of suspension, respondent shall not engage in any
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probation, respondent may surrender her license to the Board. The Board
reserves the right to evaluate respondent’s request and to exercise its discretion
whether to grant the request, or to take any other action deemed appropriate
and reasonable under the circumstances, without further hearing. Upon formal
acceptance of the tendered license and wall certificate, respondent will no
longer be subject to the conditions of probation, '

Surrender of respandent’s license shall be considered a disciplinary action. and
shall become a part of respondent’s license history with the Board. A
registered nuise whose license has been surrendered may petition the Board
for reinstatement no sooner than the following minimum periods from the
effective date of the disciplinary decision:

Two years for reinstatement of a license that was surrendered for any reason
other than a mental or physical illness; or

One year for a license surrendered for a mental or physical illness.

~ Physical Examination -

Within 45 days of the effective date of this decision, respondent, at her
expense, shall have a licensed physician, nurse practitioner, or physician
assistant, who is approved by the Board before the assessment is performed,
submit an assessment of respondent’s physical condition and capability to
perform the duties of a registered nurse. Such an assessment shall be
submitted in a format acceptable to the Board. If medically determined, 4

. recommended treatment program will be instituted and followed by

respondent with the physician, nurse practitioner, or physician assistant
providing written reports to the Board on forms provided by the Board,

If respondent js determined to be unable to practice safely as a registered
nurse, the licensed physician, nurse practitioner, or physician assistant making
this determination shall immediately notify the Board and respondent by
telephone, and the Board shall rsquest that the Attorney General’s office
prepase an accusation or petition to revoke probation. Respondent shall
immediately ceage practice and shall nof resume practice until notified by the

practice for which a license issued by the Board is required until the Board has
notified respondent that a medical determination permits respondent to resume
practice. This period of suspension will not apply to the reduction of this
probationary time period.

If respondent fails to have the above assessment submitted to the Board within
the 45-day requirement, respondent shall immediately cease practice and shall
not resume practice uniil notified by the Board. This period of suspension will
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not apply to the reduction of this probationary time period. The Board may
waive or postpone this suspension only if significant, documented evidence of
mitigation is provided. Such evidence must establish good faith efforts by
respondent to obtain the assessment, and a specific date for compliance must
be provided. Only one such waiver or extension may be permitted.

Participate in Treatment/Rehabilitation Program for Chemical Dependence

Respondent, al her expense, shall successfully complete during the -
probationary period or shall have successfully completed prior to
commencement of probation a Board-approved treatment/rehabilitation
program of at least six months duration. As.required, reports shall be
submitted by the program on forms provided by the Board. If respondent has
not completed a Board-approved treatment/rehabilitation program prior to
commencement of probation, respondent, within 45 days from the effective
date of the decision, shall be enrolled in a program. If a program is not
successfully completed within the first nine months of probation, the Board
shall consider respondent in violation of probation.

Based on Board recommendation, each week respondent shall be required to
attend at least one, but no more than five 12-step recovery meetings or
equivalent (e.g., Narcotics Anonymous, Alcoholics Anonymous, etc,) and a
nurse support group as approved and directed by the Board. If a nurse support
group is not available, an additional 12-step meeting or equivalent shall be
added. Respondent shall submit dated and signed documentation confirming
such attendance to the Board during the entire period of probation. Respondent
shall continue with the recovery plan recommended by the
treatment/rehabilitation program or a licensed mental health examiner and/or
other ongoing recovery groups.

Abstain from Use of Psychotropic (mood-altering} Drugs

‘Resporldent shall completely abstain from the possession, injection or .
.consumption by any route of all psychotropic (mood altering) drugs, including

alcohal, except when the same are ordered by a health care professional
legally authorized to do so as part of documented medica] ireatment.
Respondent shall have sent to the Board, in writing and within fourteen (14)
days, by the prescribing health professional, a report identifying the
medication, dosage, the date the medication was prescribed, respondent’s
prognosis, the date the medication will no Ionger be required, and the effect on
the recovery plan, if appropriafe.

Respondent shall identify for the Board a single physician, nurse practitioner
or physician assistant who shall be aware of respondent’s history of substance
abuse and will coordinate and monitor any prescriptions for respondent for
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dangerous drugs, controlled substances or mood-altering drugs. The
coordinating physician, nurse practitioner, or physician assistant shall report to -,
the Board on a quarterly basis respondent’s compliance with this condition, If
any substances considered addictive have been prescribed, the teport shall
identify a program for the time limited use of any such substances.

The Board may require the single coordinating physician, nurse practitioner, or
physician assistant to be a specialist in addictive medicine, or to consult with a
specialist in addictive medicine, - ‘

Submit {0 Tests and Samples

Respondent, at her expense, shall participate in a random, biological fluid
festing or a drug screening program which the Board approves. The length of
time and frequency will be subject to approval by the Board. Respondent is
responsible for keeping the Board informed of respondent’s current telephone
number at all times. Respondent shall also ensure that messages may be left at
the telephone number when she is not available and ensure that reports are
submitted directly by the testing agency to the Board, as directed. Any
confirmed positive finding shall be repotted immediately to the Board by the
program and respondent shall be considered in violation of probation,

In addition, respondent, at any time during the period of probation, shall fully
cooperate with the Board or any of its representatives, and shall, when
requested, submit to such tests and samples as the Board or its representatives
may require for the detection of alcohol, narcotics, hypuotics, dangerous
drugs, or other controlled substances.

If respondent has a positive drug screen for any substance not legally
authorized and not reported to the coordinating physician, nurse practitioner,
or physician assistant, and the Board files a petition to revoke probation or an
accusation, the Board may suspend respondent from practice pending the final
decision om the petition to revoke probation or the accusation. This period of
suspension will not apply to the reduction of this probationary time period,

If respondent fails 1o participate in a random, biological fluid testing or drug
screening program within the specified time frame, respondent shail
immediately cease practice and shall not resume practice until notified by the
Board. After taking into account documented evidence of mitigation, if the

' Board files a petition to revoke probation or an accusation, the Board may

suspend respondent from practice pending the final decision on the petition to
revoke probation or the accusation. This period of suspénsion will not apply to
the reduction of this probationary time period.
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Mental Health Examination

Respondent shall, within 435 days of the effective date of this decision, have a
mental health examination including psychological testing as appropriate to
determine his/her capability to perform the duties of a registered nurse. The
examinalion will be performed by a psychiatrist, psychologist or other licensed
mental health practitioner approved by the Board. The examining mental

‘health practitioner will submit a written report of that assessment and

recommendations to the Board. All costs are the responsibility of respondent,
Recommendations for treatment, therapy ot counseling made as a result of the
mental health examination will be instituted and followed by respondent.

If respondent is determined to be unable to practice safely as a registered
nusse, the licensed mental health care practitioner making this determination
shall immediately notify the Board and respondent by telephone, and the
Board shall request that the Attorney General’s office prepare an accusation or
petition to revoke probation. Respondent shall immediately cease practice and
may notresume practice until notified by the Board. During this period of
suspension, respondent shall not engage in any practice for which a license
issued by the Board is required, until the Board has notified respondent that a
mental health determination permits respondent to resume practice, This
period of suspension will not apply to the reduction of this probationary time
period.

It respondem fails to have the above assessment submitted to the Board within
the 45-day requirement, respondent shall immediately cease practice and shall
not resume practice until notified by the Board. This period of suspension will
not apply to the reduction of this probationary time period. The Board may
waive or postpone this suspension only if significant, documented evidence of
mitigation is provided, Such evidence must establish good faith efforts by
respondesit to obtain the assessment, and a specific date for compliance must
be provided. Only one such waiver or extension may be permitted.
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19.  Therapy or Counseling Program

Respondent, at her expense, shall participate in an on-going counseling
program until such time as the Board releases her from this requirement and
only upon the recommendation of the counselor. Written progress reports
from the counselor will be required at various intervals.

DATED: Moutu e 10, 2014

LN

DAVID 1. BENTAMIN
Administrative Ldw'udge
Office of Administrative Hearings
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KaMaLA D, HARRIS

Attorney General of California

FRANK L PACOE

Supervising Deputy Adttorney General

CHAR SACHSON

Deputy Attomey General

State Bar No. 161032
455 Golden Gate Averue, Suite 11000
San Francisco, CA 94102-7004
Telephone: (415) 703-5558
Facsimile: (415) 703-5480

Attorneys for Complainani

BEFORE THE
BOARD OF REGISTERED NURSING
DEPARTMENT OF CONSUMER AFFAIRS

STATE OF CALIFORNIA
In the Matter of the Accusation Against: Case No. Zo r? ~ {120
CHANTAY DELOVE SUMPTER ACCUSATION

711 35th Sireet
Oakland, CA 94609

Registered Nurse License No, 693282

Respondent,

Complainant alleges:

PARTIES

1, . Louise R, Bailey, M.Ed., RN (Complainaht) brings this Accusation solely in her
official capacity as the Executive Officer of the Board of Registered Nursing, Department of
Consumer Affairs. | .

2. On or about November 30, 2006, the Board of Registered Nursing issued Registered
Nurse License Number 693282 to Chantay Delove Sumpter (Respondent). The Registered Nurse
License was in full force and effiect at all times relevant to the charges brought herein and will
expire on September 30, 2014, unless renewed.

JURISDICTION

3. This Accﬁsation is brought before the Board of Registered Nursing (Board),

Departrnent of Consumer Affairs, under the atthority of the following laws. All section |

1
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references are to the Business and I;rofessions Code unless otherwise indicated.

4. Section 2764 of the Code provides, rin pertinent part, that the expiration of a license
shall not deprive the Board of jurisdiction to pr_oceed with a disciplinary proceeding against the
licenses or to render a decision imposing discipline on the license.

5. Section 118, subdivision (b}, of the Code provides that the expiration of a license
shall not deprive the Board of jurisdiction to proceed with a diéciplinary action duiing the period -
within which the license may be renewed, restored, reissoed or reinstated,

STATUTORY AND REGULATORY PROVISIONS

6. Sectxon 2750 of the Business and Professions Code (Code) provides, in pertinent part
that the Board may discipline any licensee, including a licensee holding a temporary or an
inactive license, for any reason provided in Article 3 (commencing with section 2750) of the
Nursing Prac'ticg Act.

7. Section 2761 of the Code states:

“The board may take disciplinary action against a certified or licensed nurse or deny an
application for a certificate or license for any of the following: 7

"(a) Unprofessional conduc.t, which includes, but is not limited fo, the following;

"(1). Incompetence, or-gross negli'genoe in‘qarrying out usual certified or licensed nursing

functions,

8. | Seotion 2762 of the Code states: ,'

"In addition to other acts sonstituting unprofessional conduct within the meaning of this
chapter [the Nursing Practice Act], it is unprofessional conduct for a person licensed under this
chaptq to do any of the following: '

"(a) Obtain or possess in violation of law, or prescribe, or except as directed by a licensed
physician and surgeon, dentist, or podiatrist admindster to himself or herself, or furnish or |
administer to @oﬂlm', any controlled substance as defined in Division 10 {commencing with
Section 11000} of the Health and Safety Code or any dangerous drug or dangerous device as
defined in Section 4022,

Accusation
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_ "(b) Use any controlied substance as defined in Division 10 (commencing with Section
11000) of the Health and Safety Code, or any dangerous drug or dangerous device as defined in
Section 4022, or alcoholic beverages, to an extent or in a manner dangerous or injurious o
himself or herself, any other person, or the public or to the extent that such use impairs his or her
ability to conduct with safety to the public the practice aﬁthorized by his or her license,

"(c) Be convicted of a criminal offense involving the prescription, consumpiion, or
self-administration of any of the substances deseribed in subdivisions (a) and (b) of this section,
or the possession of, or falsification of a record pertaining to, the substances described in
subdivision (a) of this section, in which event the record of the conviction is conclusive evidence
thereof.

(d) Be committed or confined by & court of competent jurisdiction for intemperate nse of
or addiction 1o the use of any of the substances descr_ibed in subdivisions (a) and (b) of this
section, in whick eveﬁt the court order of commitment or confinement is prima facie evidence of
such cormmitment or confinement. _ |

"(¢) Falsify, or make grogsly incbrrect, grossly inconsistent, or upintelligible entries in any
hospital, patient, or other record perténining to the substances describgd in sulﬁcii.vision () of this
section,” ‘ _ | -

9. California Code of Regulations, iitle 16, secti_on 1442, states:

"As used in Section 2761 of the cods, 'gross negligence' includes an extreme departure from
the standard of care which, under similar circumstances, would have ordinarily been exercised by
a competent registe?ed nurse, Such an exireme departure means the repeated failure to provide
nursing care as required or failuie to provide care of to exercise ordinary precaution in a singlé _
situation which the nurse knéw, or shouid have known, coui& have jeopardized the client's health
ot life." | ‘ A

COST RECQVERY
10.  Section 125.3 of the Code provides, in pertinent part, that the Board may réquest the

administrative law judge to direct a licentiate found to have committed a violation or violations of

_the lcensing act to pay a sumn not to exceed the reasonable costs of the investigation and

y
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enforcement of the case, with fajlure of the licentiate to comply subjecting the license to not being
renewed or i‘@instated. If & case settles, recovery of irivestigation and enforcement costs may be
included in a stipulated settlement. '
DRUGS

11. Diphenhydramine hydrochloride (“Benadryl’;) 18 an injectable antihistamine with

sedative effects. It is a dangerous drug per Code section 4022,
' FACTUAL BACKGROUND

12.  Between December 30, 2010 and July 15, 2011, Respondent was employed as a
registered nurse at Kaiser Permanente Oakland Medical Center. During that time, Respondent
withdrew an excess amount of Benadryl, compared to other nurses, On average, Kaiser Oakland
nurses withdrew Benadryl 2.1 times per month. Respondent withdrew Benadryl 25 times in one

month alone, Respondent excessively canceled withdrawals of Benadiyl from the hospital

.Pyxisl. After Respondent’s shifts, the Benadryl stock would often be low, with 25 to 30 vials

missing, Respondent would often take 30 minute bathroom breaks and wore long sleeves. After
being confronted by two nurse managers on July 15, 2011, Respondent admitted to diverting
Behadryl. | '
_ FIRST CAUSE FOR DISCIPLINE
(ILLEGALLY OBTAIN OR POSSESS INJECTABLE BENADRYL)

13. Respondent is subject to disciplinary action under section 2762(a) in that sﬁa tllegally

obtained and/or possessed injectable Benadry! as alleged abm_/e in paragraph 12,
SHCOND CAUSE FOR DISCIPLINB
(ILLI';JGALI;Y USE INJECTABLE BENADRYL)

14. Respondent is subject to disciplinary action under section 2762(b) in that she illegally
used injectable Benadryl as alleged above in ﬁaragraph 12 | )
i
111

! Pyxis is a computerized medication dispensing system.

4
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THIRD CAUSE FOR DISCIPLINE
(UNINTELLIGIBLE ENTRIES IN PATIENT RECORDS)

15, Respondent is subject to disciplinary action under section 27 62{e} in that she
falsified, or made grossly incorreet, grossly inconsistent,.or unintelligible entties in hospital,
patient, or other records as follows:

a. Patient 177: On January 5, 2011 at 00:24, Respondent removed 50 mg of Benadryl

Trom the hospital Pyxis, Respoﬁdent failed to docun;ient administration of the
'meciication or other wise account for its disposition.

b, Patient 199: On Febroary 17,2011 at 06:56, Respondent removed 50 mg of Benadryt
from the hospital P_yxis. Respondent failed to document administration of the
medication or ather wise account for its disposition.

FOURTH CAUSE F OR DISCIPLINE
(GROSS NEGLIGENCE)

16, Respondent is subject to disciplinary action under section 2761(a)(i)~ in that she was

grossly negligént when she diverted injectable Benadryl as alleged above in paragraph 12,
- FIFTH CAUSE FOR DISCIPLINE |
' (NCOMPETENCE)

17. Rg:sﬁondent is subject o disciplinary action under section 2‘761(&)(_1} in that she was
incompetent when sﬁe ciivsrtéd injectable Benadryl as alleged above in pareigraph 12,

| SIXTH CAUSE FOR DISCIPLINE

(UNPROFESSIONAL CONDUCT) -
18. Respondent is subject to disciplinary action under section 2761(a) in that she acted
uuprofessionally when she diverted Injectable Benadryl as alleged above in paragraph 12.
| PRAYER
_ WI-IERBFORE, Complainant requests that a hearing be held on the matters herein alleged,
and that foiiowﬁxg the hearing, ﬂie Board of Registered 'Nursing issue a decision:
1. Revoking or suspending Registered Nurse License Number 693282, issued fo

Chantay Delove Sumpter;
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2. Ordering Chantay Delove Sumpter to pay the Board of Registered Nursing the
reasonable costs of the investigation and enforcement of this case, pursnant to Business and
Professions Code section 125.3;

3. Taking such other and further action as deemed necessary and proper.

paTED: _W\pt 22, 2012 M

LOUISE R. BAILEY, MLED., RN
Executive Officer

Board of Registered Nursing
Department of Consumer Affairs
State of Californfa

Complainant

SF2G13404196
40639467.doc
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