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MARY CHARLENE MURPHY, M.D,, '

Physician’s and Surgeon’s Certificate No.
G74754, '
Respondent.

PROPOSED DECISION

_ Abraham M. Levy, Administrative Law Judge, Office of Administrative Hearings,
State of California, heard this matter on October 31, and November 1, 2016, in San Diego,
California.

Lori Jean Forcucci, Deputy Attorney General, represented complainant Kimberly
Kirchmeyer, Executive Director of the Medical Board of California.

David Rosenberg, Attorney at Law, Rosenberg, Shpall, and Zeigen, APLC,
represented respondent, Mary Charlene Murphy, M.D., who was present. .

A week before the hearing respondent asked for a continuance because she had just
retained counsel and counsel wanted time to prepare on her behalf, Complainant opposed this
motion and the motion was denied. The matter was submitted on November 1, 2016.

SUMMARY

Complainant asserted that respondent’s license should be revoked because while she
was on disciplinary probation, she committed gross negligence, repeated negligent acts, failed
to accurately and adequately chart medical records, and committed dishonest and corrupt acts
relating to her care of patients A.C. and C.H. For the reasons stated in this decision it is
determined that respondent is presently not amenable to remain on probation and the public




interest requires that the stay of revocation previously imposed on respondent be vacated and
her license to practice medicine be revoked.

FACTUAL FINDINGS
Jurisdiction

1. On August 25, 2016, Kimberly Kirchmeyer, Executive Director of the Medical
Board of California (Beard), filed the First Amended Accusation and Petition to Revoke
Probation, The initial accusation was filed on March 16, 2016. Respondent timely filed a
Notice of Defense.

The First Amended Accusation and Petition to Revoke Probation alieged that
respondent committed gross negligence and repeated negligent acts, was incompetent, was
dishonest, failed to maintain adequate or accurate records, and committed general
unprofessional conduct in her care and treatment of patients A.C. and C.H. The First
Amended Accusation and Petition to Revoke Probation further alleged as a cause to revoke
probation that respondent violated sections of the Business and Professions Code regarding
her care of both patients and she failed to comply with the term of her probation that required
she obey all laws.

License History and July 27, 2011, Discipline

2. On July 23, 1992, the Board issued Physician’s and Surgeon’s Certificate
Number G74754 to respondent. The certificate is current and will expire on December 31,
2017, unless renewed.

3, On June 27, 2011, effective July 27, 2011, in the action entitled Ir the Matter
of the Accusation Against Mary Charlene Murphy, M.D., Case No. 10-2008-193683, the
Board adopted the Stipulated Settlement and Disciplinary Order respondent signed on May 6,
2011. The accusation, which was tiled on June 22, 2010, alleged that réspondent committed
gross negligence and repeated negligent acts with regards to five patients and falsified a
medical record of one of those patients. Respondent admitted the truth of the allegations
detailed in the accusation

By the terms of the stipulated agreement and disciplinary order, respondent was placed
on probation for five years, suspended from practice for 30 days, required to take education,
ethics and medical records keeping courses and enroll in and successfully complete a clinical
training program equivalent to the Physician Assessiment and Clinical Education Program
(PACE) offered at the University of California-San Diego School of Medicine. Respondent
was also required to have a practice monitor. Respondent was required to enroll in the
medical record keeping class and PACE program within 60 calendar days of the effective date
of the decision.




Among the terms and conditions, Condition 9 required that respondent “obey all
federal, state and local laws, all rules governing the practice of medicine in California, and
remain in full compliance with any court ordered criminal probation, payments and other
orders.”

4, The specific allegations in the accusation involved surgical procedures
respondent performed on patients .M., C.R., S.V., N.M. and K.G. In her stipulated
agreement, respondent admitted that she committed gross negligence when she decided to
have L.M., a medically fragile elderly patient, undergo a “contraindicated” gastric surgical
procedure on April 24, 2000, that contributed to his death three days after the surgery and
when she utilized the wrong limb to form C.R.’s colostomy on March 5, 2007.

Respondent, further, admitted that on January 5, 2008, she committed repeated
negligent acts with regards to her care of patient S.V. when she performed a contraindicated
abdominal surgery on S.V.; on April 25, 2008 she caused devascularization of N.M.’s traverse
colon during the laparoscopic procedure she performed on S.V.; and on re-exploration of
N.M. the day after the laparoscopic procedure, she failed to convert to an open procedure in a
timely manner. In addition, respondent admitted she was negligent when she performed an
overly aggressive surgical procedure on patient K.G. on June 27, 2007.

Respondent, also, as detailed in the accusation, admitted that she falsified patient
C.R.’s medical records when she omitted in her operative report that she had utilized the
wrong limb to form C.R.’s colostomy.

5. Although her probation was set to terminate in July 2016, respondent is still on
probation because she has not paid her probation monitoring costs and, further, the accusation
in this matter was filed on March 25, 2016, before her probation was set to expire. Under
Condition 16 of the Board’s decision, respondent’s probation is automatically extended until
this present matter is final. She otherwise has complied with the terms of her probation,
including taking and successfully completing medical records keeping course and PACE,
although no evidence was offered regarding when she completed these programs.

Patient A.C.

6. The Sherman Heights Family Health Care Clinic (SHFHC) referred A.C., a 35-
year-old woman with possible cancer in her left breast, to respondent on October 24, 2013,
On November 6, 2013, respondent first saw A.C., conducted a history and physical of her,
and scheduled her for an excisional biopsy on November 8, 2013, at her office. '

On November 8, 2013, respondent performed the excisional biopsy of A.C.’s left
breast. As a local anesthetic, according to her operative report, she administered a 50 ml dose
of 1% Lidocaine with epinephrine (Lidocaine). During the procedure, respondent’s friend,
B.L., accompanied A.C. and helped translate for het. On October 15, 2015, a Health Quality
- Investigation Unit investigator interviewed respondent about the procedure (interview).




Respondent confirmed that B.L, who was not medically trained, may have oPened a scaled
sterile package, a scalpel and gauze, and “dropped” them in the sterile field.

In respondent’s Operative Report dated November 8, 2013, documenting the
procedure, respondent wrote that she obtained a specimen from the excisional biopsy,
“immediately” placed the specimen in formalin, and sent it to the laboratory, San Diego
Pathology. In fact, respondent failed to send the biopsy to the laboratory until May 17, 2014.

Postoperatively, respondent saw A.C. on November 18, 2013. She documented that
there was bruising in the left breast and A.C. had pam Respondent noted that the pathology
report was pending.

On December 3, 2013, respondent again saw patient A.C. for her second postoperative
visit. Respondent noted that patient A.C.’s left breast wound appeared “well-healed” and that
the pathology result was still pending. She wrote “Path?” and she circled the letter “P.” She
recorded that she would follow up “on path.”

On March 14, 2014, patient A.C. went to SHFHC with complaints of increasing left
breast discomfort. SHFHC asked that respondent see patient A.C. for follow-up regarding the
- “[left] breast cyst removal from 10/25/13.”

On March 25, 2014, respondent saw patient A.C. She performed a physical and
history documenting that approximately one month earlier, A.C. had noticed an egg-sized
lump in the left breast in the area of the previously-healed biopsy. At her interview
respondent admitfed that she mistook A.C.’s pathology report for another patient’s pathology
© réport and erroneously thought that A.C. had a tissue diagnosis of Granulomatous Mastitis
(GM.)?

Respondent further documented that the area on A.C.’s left breast was tender and
appeared red. She noted a 2-3 cm left axillary lymphadenopathy, and wrote “given a
diagnosis of [G.M.],” a course of steroids “is indicated” because (.M. is “responsive to”
steroids. Respondent further recorded that if there was no 1mp10ve1ncnt with the steroids,
then the patient would need another left breast biopsy.

' Respondent did not have a specific recollection that B.L. opened the sterile package
at her Health Quality Investigation interview. She stated at the QOctober 13, 2015, interview
that she has had family members or translators open items and drop them in the field. B.L.
had, apparently, told the Health Quality Unit Investigator that she handed items to respondent
during the procedure. B.L did not testify in this proceeding. However, duting her testimony
in this proceeding respondent admitted that B.L. opened a package or packages and dropped
the items in the field. . Respondent denied that the surgical field’s sterility was compromised.

? Granulomatous Mastitis is condition that manifests like cancer but is benign.




On May (5, 2014, respondent had her last appointment with A.C. Respondent again
~ documented that A.C. had a history of G.M., and noted the absence of patient A.C.’s
pathology report with the notation “Path?” Respondent found that the left breast pain was
improved, but patient A.C. still had a mass with some pain, and respondent felt that she would
need another excisional biopsy. A.C. became upset and asked for a referral to another
physician. As she stated in her interview, at this time respondent made an effort to find the
pathology report. She checked her filing system and called all four laboratories she used, but
she was unable to trace the biopsy during the patient’s visit, and reported this to A.C,

Later that day on May 15, 2014, respondent found A.C.’s untested biopsy specimen
from the excisional biopsy she performed on November 8, 2013, which she recorded on
November 8, 2013, that she had sent to San Diego Pathology. She found the specimen in the
cupboard of her examination room. At her October 15, 2015 Health Quality Investigation
Unit interview, respondent explained that at the time her office “arrangements were in kind of
uproar” and she “lost [her] usual procedures for handling [specimens].” She added that
during that time she did not have anyone at her office to whom she could give the specimen.

On May 17, 2014, two days after she found A.C.’s specimen in her office cupboard,
respondent sent the specimen to Quest Diagnostic Laboratories for histological evaluation.
Quest Diagnostic Laboratories received this specimen on May 20, 2014, showing patient
A.C.’s name, and the procurement date of November 8, 2013. In the pathology report, Bruce
Shirer, M.D., the pathologist, wrote that the spemmen revealed mostly fibrocystic disease w1th
a small focus of markedly atyplcal cells suspicious for malignancy.

Subsequent testing on June 3, 2014, revealed that A.C. had a Grade TII cancer. She
underwent preoperative chemotherapy from June 17, 2014, to October 7, 2014, with a good
response; had scheduled surgery on Novcmber 2, 2014, and underwent postoperative
radiation. :

A.C.’s “October 25, 2013, and “November 6, 2013, History and Physical Notes

7. Relating to her November 6, 2013, cvaluation of A.C., respondent prepared
two different handwritten History and Physical notes. She sent one to SHFHC on December
20, 2013, and the other, with multiple entries that were not in the note she sent SHFHC, were
in the medical record she provided the Health Quality Investigation Unit. For some reason,
the note she sent SHFHC was dated “10/25/13." SHFHC gave this copy to the Health Quality
Investigation Unit.” A fax time stamp on this note was dated December 20, 2013, and
contained the name “Dr. Murphy.” The SHFHC note respondent gave the Health Quality
Investigation Unit had the “10/25/13" date on it, but that date was crossed-out and the date
“11/08/13” was interlineated with the “06” further interlineated over the “08 in order to
identify a date of “11/06/13.”

*AC. was originally scheduled to see respondent on October 25, 2013, and the date
was included in the form respondent completed.




Further, respondent prepared a fypewritten note dated November 8, 2013, that also
documented the examination she performed on A.C. on November 6, 2013. This typewritten
note referenced physical findings listed on the “11/06/13” handwritten note respondent gave
the Healthy Quality Investigation Unit.

Patient C.H.

8.  Onorabout August 2011, Carrie Costantini, M.D., a medical oncologist,
referred C.H.,  a 41-year-old female, to respondent, after C.H. had been diagnosed with right
breast cancer in 2010, with no metastatic disease in 2010. C.H. had undergone chemotherapy
but delayed having further surgery. Respondent and C.H. discussed the need for a right
modified radical mastectomy and, at C.H.’s request, a prophylactic left simple mastectomy.

On FeBruary 23,2012, C.H. returned to see respondent for a planned right modified
radical mastectomy and left simple mastectomy scheduled for April 13,2012,

On April 13, 2012, respondent performed a right modified radical mastectomy and left
simple mastectomy on C.H. and placed three drains into C.H. On the dictated preoperative
history, respondent recorded C.H.’s vital signs as follows: blood pressure: 120/84; heart rate:
90s; temperature: 98.1; O2 saturation: 97 percent on room air. Ather May 4, 2016,
interview, respondent admitted she “used” the vital signs Dr. Costantini recorded in her
February 8, 2012, notes as C.I1.’s vital signs on April 13, 2012.° Respondent did not
document the source of those vital signs in C.H.’s medical record.

In the operative report she prepared, respondent noted that she obtained a specimen of
“axillary tissue™ that she sent to the pathology lab. In a report dated April 18, 2012,
pathologist Doug J Ellison, M.D., found no Iymph nodes present in the specimen respondent
obtained. Due to Dr. Ellison’s failure to find lymph nodes in the tissue sample, respondent
communicated with Dr. Costantint and other oncologists in order to see how C.H.’s treatment
would proceed and, specifically, whether they would be willing to extend the radiation field.
She expressed reluctance to Dr. Costantini to re-explore the area to obtain lymph nodes due to
the possibility of damage to an artery or nerve.

Investigator Duncan Fraser interviewed C.H. by phone on November 5, 2015, who
told him that on April 16, 2012, she presented for her first postoperative visit with respondent,
C.H. had a large band of black skin that went across her chest to her back. Respondent
removed the dead skin, This visit was not documented in patient C.H.’s medical record.,

* Dr. Costantini is spelled “Constantini” throughout C.H.’s chart, but in her own notes
Dr. Costantini spelled her name “Costantini.”

> ‘I'he vital signs were the same with the exception of C.H.’s heart rate which Dr.
Costantini recorded as 104. Respondent recorded it in the 90s.




C.H. told Investigator Fraser that she presented for her second postoperative visit with
respondent on April 18, 2012, and was experiencing excessive wound leakage. C.H. further
reported that respondent placed absorbable sutures to try to close the skin and stop the
leakage. C.H. continued to leak from the sutures. This reported visit was also not
documented in patient C.H.’s medical record.

C.H. said she presented to respondent on April 19, 2012, for her third postoperative
visit and respondent added more sutures to the wound. Respondent noted a record of this visit
in C.H.’s medical chart but did not record that she added sutures. C.H. reported pain which
was being managed by pain medication. As her plan respondent prescribed pain medication
for C.H., indicated that she would follow-up with C.H. in one week, and would send C.H.’s
recotds to Dr. Costantini and the oncology group. Respondent identified three drains and the -
fluid output from the drains over a two day period. Respondent noted that C.H. had
epidermolysis’on hoth mastectomy incisions, without acute wound infection.

C.H. told the investigator that she returned to see respondent due to problems with
fluid from the drainage on April 23 or 24, 2012, and that respondent applied more gauze to
the wound. Such a visit was also not documented in C.H.’s chart.

C.H. said she returned to see respondent on May 8, 2012, which respondent
documented. Respondent noted that C.H. was having “clear drainage” when she stood up or
bent over. However, respondent did not document either the existence or removal of patient
C.H.’s drains. Respondent and patient C.H. discussed a debridement surgery to clean up the
wound and try to close it. C.H. was scheduled for an operative breast wound debridement
and wound closure on May 9, 2012. C.H. cancelled the procedure and transferred her care to
another physician. Patient C.H. continued her medical and cancer care with the new health
care provider.

Doctor Dabadghav s Testimony

9. Ninad Dabadghav, M.D. graduated from Rush Medical College in 1985 and
has worked as Stalf Surgeon in the Department of Surgery at Kaiser Hospital in Santa Clara
since 1991. Dr. Dabadghov also serves as Clinical Associate Professor of .Surgery at
Stanford University and has been an Expert Reviewer for the Medical Board since 2014. He
is certified by the American Board of Surgery.

Dr. Dabadghav reviewed A.C.’s and C.H.’s medical records and the transcription of
respondent’s interviews with the Division of Health Quality Investigation, among other
materials. Dr. Dabadghav prepared detailed reports of his findings relating to respondent’s
care of patients A.C. and C.H. Dr. Dabadghav testified consistent with his reports. Dr.
Dabadghav addressed respondent’s conduct, the applicable standards of care and departures
from the standards of care. '

® Epidermolysis is “the state of loosening or detachment of the epidermis” according to
www.merriam-webster.com.




RESPONDENT’S FAILURE TO TIMELY SEND PATIENT A.C.’S BREAST BIOPSY SPECIMEN
FOR TESTING

10.  Dr. Dabadghav first addressed respondent’s failure to timely send A.C."s
biopsy specimen to the lab for testing. The standard of care required respondent to make
every effort to ensure that the biopsy specimen was sent to a lab for analysis and be able to
explain any delay. It is the physician’s duty to follow up and make sure that this is done. The
timeline to obtain a biopsy from a lab is five to seven days,

Respondent violated the standard of care and committed an extreme departure from
this standard when she “flagrant[ly]” mishandled A.C.’s breast biopsy specimen causing a
five month delay in the diagnosis of Stage [1IB breast cancer. Dr. Dabadghav commented that
respondent’s explanation thai her “office environment were [sic] in a kind of uproar” and she
“lost our usual procedures for handling: the specimen,” as she stated at her interview, did not
relieve her of her duty to comply with the standard of care.

RESPONDENT’S MISDIAGNOSIS AND TREATMENT OF A,C.

11.  Dr. Dabadghav next discussed the standard of care applicable to respondent’s
mistaken diagnosis of Granulomatous Mastitis (G.M.). He identified the applicable standard
of care as follows: Prior to seeing a patient, a doctor has the responsibility to review the
reasons, especially for a refurning patient, the patient is seeing the doctor, the patient’s
medical history, and future work up and/or plans for follow up. 1f data is missing it is the
doctor’s duty to follow up on the deficiency and update the chart in a timely manner.

Dr. Dabadghav concluded that respondent violated this standard of care when she
mistakenly diagnosed A.C. with G.M. Respondent admitted at her interview she mistook
A.C.’s pathology report with another patient’s pathology report and erroneously thought that
A.C. had a tissue diagnosis of G.M. Her conduct represented an extreme deparfure from the
standard of care because she didn’t adequately review A.C.’s medical chart and failed to
follow up with the status of A.C.’s specimen. Due to her failure to adequately review A.C.’s
chart, she treated A.C, with a steroid which was not appropriate for a patient like A.C. with
cancer. Respondent continued to fail to adequately review A.C.’s chart until she found A.C.’s
biopsy specimen in her office on May 15, 2014, Respondent committed this error despite
secing A.C. on November 18, 2013, and December 3, 2013, documenting that A.C.’s
pathology report was pending and there was not a hard copy of the pathology report in A.C.’s
records.

RESPONDENT’S FAILURE TO MAINTAIN ADEQUATE AND ACCURATE MEDICAL
RECORDS.

12.  Regarding respondent’s failure to adequately and accurately maintain A.C.’s
medical records, Dr. Dabadghav stated that the standard of care requires that for each patient
encounter, the doctor must accurately document the patient’s history and physical condition,
relevant medical and/or treatment options and future work up or plans for follow up. The




doctor must do this in a timely manner and sign the record. Further, the doctor must write
amendments or coirections to the record in a separate document with a clear date and time
stamp of the changes he or she made.

Dr. Dabadghav found that respondent committed an extreme departure from the
applicable standard of care with respect to a handwritten note dated November 6, 2013,
respondent wrote documenting A.C.’s first visit. Respondent had sent this note to SHFHC,
who referred A.C. to her, with a fax stamp of December 20, 2013. In contrast, the note in the
medical chart contained additional findings that were not contained in the note respondent
sent to SHFHC, although this note in the chart corresponded to the findings contained in the
typed History and Physical (H&P) report dated November 8, 2013.- Dr. Dabadghav concluded
that respondent made changes to the November 6, 2013, note found in her medical chart on or
after December 20, 2013, at least six weeks after she saw A.C. He testified that respondent
should have signed and dated any changes she made and the disparity in the notes indicated
that respondent manipulated or tampered with A.C.’s medical record.

RESPONDENT’S ADMINISTRATION OF LIDOCAINE WITH EPINEPHRINE TO A.C.

13.  With respect to that claim that respondent administered an excessive dosage of
1% Lidocaine with epinephrine to A.C. on November 8, 2013, Dr. Dabadghav testified that
the standard of care required a physician to be familiar with the medication and the physician
must know the recommended age- and/or weight-related dosages, as well as the toxicity
dosage levcels of the drug. It is crucial, he noted, that if a toxic drug dose is given to the
patient that the doctor examine and check the patient’s vitals after the procedure. For 1%
Lidocaine with epinephrine, the maximum dose should not exceed 7.5 mg/kg. If the patient
has received near the maximum limit the patient should be examined for Lidocaine toxicity
and monitored for 10 to 15 minutes.

- Dr. Dabadghav found that respondent committed an extreme departure from the
standard of care because she administered 500 mg of Lidocaine to A.C. when the maximum
dose for A.C. was 495 mg, considering A.C."s weight, and respondent did not document that
she monitored A.C. postoperatively. Respondent appeared to not know the correct calculation
and dosing of 1% Lidocaine with epinephrine when she stated at her October 15, 2015,
interview that she believed that the dosage she administered to A.C. was “a lof below what 1
would use and a lot less than anything approaching toxicity level.”

RESPONDENT OBTAINED ASSISTANCE FROM A.(,’S FRIEND TO ASSIST IN THE
PROCEDURE

14, With respect to the allegation that respondent obtained assistance from A.C.’s
friend to open sterile packaging during A.C.’s procedure, Dr. Dabadghav described the
standard of care as follows: A physician must follow strict aseptic and sterility protocols io
create a uniform standard of asepsis, sterility and cleanliness in any operating suite
environment. Each physician should incorporate and adhere to locally standardized aseptic .
and sterility protocols tailored to the physician’s specific practice; have medically trained staff




in the operating area at all times; and each physician needs to develop and follow a
standardized workflow for how specimens are labeled, processed, stored and transported to a
pathology laboratory.

‘Respondent stated at her October 15, 2015, interview that she did not recall B.L.
handing her implements but she might have asked a patient, translator or family member to
open the package and “drop] ] it” in the surgical field. However, at this hearing, respondent
admitted that she asked B.L. to open a package or packages containing a scalpel or gauze,
although she said she couldn’t remember specrﬁcs B.L. told the investigator that respondent
asked her to hand her a scalpel and then a piece of gauze.

Dr, Dabadghav found two departures from the standard of care with respect to this
issue. He concluded that respondent committed an extreme departure from the standard of
care when she used an unqualified and non-medically trained person to handle and open
scaled packages containing sterile medical supplies. He also found that respondent
committed a simple departure because she did not have a qualified medical assistant at the
time she performed the procedure. He further found that respondent committed a simple
departure because she did not follow a standardized workflow for handling A.C.’s procured
blopsy specimen.

FAILURE TO ADEQUATELY CHART PATIENT C.H.'S POSTOPERATIVE CARE AND
RESPONDENT FAILED TO ADEQUATELY CHART C.H.’S MINOR POSTOPERATIVE
PROCEDURES

15, AsDr, Dabadghav detailed in his report, the apphcable standard of care
requires that a physician give a patient who has undergone a major surgical procedure a clear
description and paraineters of basic home wound care and management. The operating
- physician is also required to give the patient documented and appropriately timed
postoperative appointments with a brief description of these appointments. These
appointments must be documented in the patient’s chart. If drains are involved for a radical
mastectomy the patient should be given clear instructions on drain care and output. If at any -
of the postoperative visits there needs to be minor procedures performed, such as drain
removal or removal of sutures or wound debridement or opening under local anesthetic, these
procedures must be performed in a clean, well-lit environment where a patient can lay supine.

In his evaluation of respondent’s compliance with these standards, Dr. Dabadghav
reviewed C.H.’s statements to the Division of Health Quality Investigation investigator
regarding her post—operatlve care, respondent’s statements at her interview, and C.H.’s
medical records.”

7 C.H.’s statements to Investigator Fraser were considered as administrative hearsay
under Government Code section 11513.
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C.H. told Investigator Fraser that she saw respondent after her April 13, 2012, radical
mastectomy on April 16, 18, and 19, 2012, and May 8, 2012. But only the April 19, 2012,
and May 8, 2012, visits were documented in C.H.’s chart. C.H. said she was scheduled to see
respondent on May 9, 2012, but she cancelled that appointment. At the first two
postoperative visits she told the investigator that respondent removed the dressings and
performed an in-office debridement of the wound. As a result, C.H. had clear leakage from
the wound and returned to respondent’s office on April 18, 2012. C.H. said respondent
placed absorbable sutures to try to close the skin and stop the leakage. This was not
successiul and she still had leakage from the wound. C.H. said that she saw respondent on
April 23, or 24, 2012, and again on May 8, 2012, after she [efl messages for respondent that
fluid was “pouring out” of the wound. At the May 8, 2012, visit respondent removed the
drains and discussed with C.H. having surgery to “clean the wound and try to close it.”

Respondent documented on May 9, 2012, that she evaluated C.H. on May 8, 2012, but
did not mention C.H.’s drains. Dr. Dabadghav noted that respondent said at her interview
that as C.H.’s surgeon, it was her practice to remove the drains herself and she believed that
she removed the drains sometime between April 19, and May 8, 2012. Dr. Dabadghav
concluded that respondent removed the drains on or before May &, 2012, but that she did not
document the visit or procedure. '

Regarding the issue of C.H.’s documentation of other surgical procedures she
performed on C.H., Dr, Dabadghav noted that respondent said at her interview that she may
have seen C.H. before April 19, 2012, and performed some minor postoperative wound care
like a limited wound debridement of C.H.”s mastectomy incisions and re-suturing one of
C.H.’s drains.® These procedures were not documented in C.H.’s medical record.

Dr. Dabadghav concluded that respondent committed two extreme departures with
respect to her documentation of the postoperative care she provided C.H. He found that
respondent committed an extreme departure because there was inadequate and a lack of
proper documentation of C.H.’s multiple postoperative visits, and she also committed an
extreme departure for not documenting muitiple minor postoperative procedures done on C.H.

IMPROPER DOCUMENTATION IN THE MEDICAL RECORD
16.  Dr. Dabadghav testified that any physician who performs a preoperative history

and physical on a patient must have done so within 30 days of the procedure. The vital signs
taken and documented in the History and Physical (H&P) need to be as current as possible

¥ AL respondent’s May 4, 2016, interview, Dr. Murray recited C.H.’s statements to
Investigator Fraser that between April 19, and April 23, 2012, respondent did “some
stitching”™ and “some debriding,” as she termed it, and that these procedures happened in her
office. Dr. Murray asked respondent detailed questions about the performance of these
procedures. Throughout her responses, respondent acknowledged that she performed the
procedures and at the hearing she did not seck to clarify her statements or deny that she made
them.

11




and cannot be greater than 24 hours old. If the vital signs are from another medical care
provider’s H&P, this nceds to be clearly documented.

In respondent’s dictated April 13, 2012, preoperative history, respondent admitted at
her interview that she had taken C.H.’s vital signs from Dr. Costantini’s February 8, 2012,
H&P. These vital signs were outdated and unusable. Dr. Dabadghav concluded that this was
a simple departure from the standard of care.

RESPONDENT REPORTED DOING AN ANATOMICALLY CORRECT LYMPH NODE
DISSECTION THAT FAILED TO YTELD ANY LYMPH NODES.

17, In addition, Dr. Dabadghav found that respondent committed a simple
departure from the standard of care when she performed right axillary node dissection that did
not yield any lymph nodes. He described this result as “very unusual” and “unexpected” and
that as a result “this situation is somewhat a deviation from the norm.” He commented in his
report that respondent should have been able to obtain some “lymphoid aggregates.” He
further commented that respondent described in her operative report that she did an
anatomically correct lymph node dissection, when, in fact, she may not have, but he conceded
that he cannot “prove or disprove this theory.”

On cross examination, Dr. Dabadghav admitted that the pathologist who reviewed the
specimen may have missed the diagnosis of the tissue or done an inadequate analysis. He also
admitted that C.I. may have had an aberrant anatomy that made it difficult to obtain Iymph

‘nodes.

RESPONDENT LEFT DRAINS IN C.H. FOR LONGER THAN WOULD BE EXPECTED

18. -~ Dr. Dabadghav aiso found that respondent left the drains in C.H. for longer
than would be expected, considering that the drains were not functioning, painful to C.H., and
were left in C.H. beyond the standard timeframe for a postoperative drain from a modified
radical mastectomy wound. In his report, Dr. Dabadghav acknowledged that it was “unclear
cxactly when the drains wore removed” and he concluded that the drains must have been
removed on May §, 2012, because this was C.H.’s last visit with rc:spondv.an’c.9 He found a
simple departure for this conduct. With respect to his conclusion, Dr. Dadadghav did not
explain what he meant by the “standard timeframe” for the drains to be removed and, further,
the factual basis for his conclusion that respondent removed the drains on May 8, 2012,
appeared based on C.H.’s statements to investigator Fraser. However, respondent said in her
interview that she believed she removed the drains between April 19, and May 8, 2012.

® Dr. Dabadghav wrote in his report that C.H. told Investigatbr Fraser that respondent
removed the drains but C.H. did not state this in her interview. C.H. died on March 24, 2016.
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Respondent’s Testimony

19.  Respondent graduated from Thomas Jefferson Medical College in Philadelphia
in 1991. She was on active duty in the Navy from 1991 until 2000, when she was honorably
discharged. In the Navy, she did an internship at the Naval Hospital and was assigned to a
repair ship as the ship’s medical doctor. After two years she was “given a spot” in general
surgery and was a resident in general surgery from 1994 to 1998. She was then assigned as
the surgeon for the John Stennis carrier group and later rotated to the Naval Hospital where
she was a staff surgeon.

After discharge from the Navy, she joined a medical group of general surgeons and
had privileges at Scripps and in Chula Vista. She was board certified in 2000 and recertified
in 2010. She has beer in solo practice since 2004. She no longer holds privileges at any
hospital. '

Regarding patient A.C., respondent said she had an independent recollection of her.
She denied that she falsified A.C.’s medical record and stressed that she accurately described
in detail the examination she conducted on November 6, 2013, as documented in the record
she sent to the Division of Health Quality Investigations. As proof of this, respondent stressed
that the November 8, 2013, report accurately documented the November 6, 2013, examination
she performed. Respondent explained that sometime after December 20, 2013, she corrected
the handwritten note to accurately reflect the November 6, 2013, examination she performed
on A.C. and relied upon the November 8, 2013, typewritten report she prepared. Respondent
did not explain why she decided to make these corrections after December 20, 2013.

With respect to her failure to send A.C.’s biopsy to the pathology lab until May 17,
2014, respondent explained that it was her custom and practice to give the specimen to her
secretary. If she did not get the lab report within two weeks she would call the iab. In this
case, respondent said she understood, albeit mistakenly, that the lab report indicated that A.C.
had G.M, explaining that she “lost [her] normal procedures for handling specimens,” and she
did not have a secretary to whom she could give the specimen. It was her intention to handle
the specimen herself and she could not explain what went wrong although she has tried to
understand what happened and was clearly very upset about it. Respondent did not blame
anyone but herself for the mistake.

It was not until May 15, 2014, that respondent discovered that she did not have a hard
copy of the lab report and found A.C.’s specimen on that date. She said that she has sent over
200 specimens to labs and it never occurred to her before this incident that this mistake had
happened. When she learned that she made this mistake, she became very upset, made sure
that the specimen was sent to the lab, and she followed up with the lab.

Concerning her dosage of 1% Lidocaine with epinephrine to A.C., she explained that,
contrary to what she said at her October 15, 2015, interview, she knew the safe dosage of
Lidocaine she needed to administer. Respondent said that she panicked when she told the
board’s medical consultant Brian Murray, M.D., that she did not calculate “the maximum
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dosage of the lidocaine with epinephrine that [A.C.] should have given her weight” because
the amount she gave A.C. was “quite a lot less than anything approaching toxicity level.”
Respondent testified that, in fact, she knew the toxicity level for Lidocaine with epinephrine,

Respondent added that she monitored A.C. after she administered the Lidocaine and
A.C. did not have a toxic reaction to the medication,

Concerning whether B.L., A.C.’s friend and interpreter, contaminated the sterile
surgical field when she opened a sterile package containing surgical items and handed them to
respondent, respondent testified that B.L. handed her items though she did not recall the
specifics. Respondent, however, denied that the sterile surgical field was compromised. She
explained that B.L. opened a “couple of packages” for her and never touched the contents,
Respondent added that if B.L. did touch the instruments she would have thrown the item or
items away.

Concerning C.H., respondent said she saw C.H. on April 19, 2012, after the radical
mastectomy performed on April 13, 2012, and again on April 19, 2012, and would have asked
C.H. about the output from the drains. Respondent said that the drains were painful to C.H.
Respondent acknowledged that she said at her interview that she believed she removed the
drains at some time after April 19, 2012, and before May 8, 2012.

Respondent denied that she left the drains in too long. She said she needed to tailor
C.H.’s use of the drains to the possibility of infection versus the amount of fluid that was
draining. She did not believe the amount of C.H.’s fluid drainage indicated a contrary
concluston. As a factor for leaving the drains in as long as she did, respondent said C.H.’s
wound area was being kept dry. '

With respect to her inability to obtain lymph nodes from the dissection she performed,
respondent said she felt she conducted a good lymph node dissection and obtained a good size
specimen but was unable to obtain lymph nodes due to C.}.’s “very fibrotic” breast tissue.
Respondent documented the difficulty she had obtaining a specimen with lymph nodes in a
communication to the pathologist, Dr. Ellison. As a result of her inabilily to obtain lymph
nodes, respondent consulted with oncologists to see if they would be able to “extend the
radiation field.” She expressed that she did not want to re-explore the area due to the
possibility that she may damage a nerve or artery.

Respondent added in her testimony that in C.H.’s case, the presence of lymph nodes
would not have changed the course of her treatment.

Respondent addressed C.H.’s report to Investigator Fraser that she had multiple post-
operative visits, aside from the visits that respondent documented on April 19, 2012, and May
8,2012, Respondent said that “it is hard to imagine [C.H.] would remember the visits three
years after respondent saw her.,” She also admitted that it was possible a progress note may
have been misfiled, but did not elaborate.
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During the time she treated A.C. and C.H., respondent’s husband developed
Alzheimer’s and by 2012 this disease fully manifested itself. He rapidly declined and passed
away in 2015. Respondent did not address how his condition affected her ability to practice
medicine and whether his illness played a role in the conduct at issue in this proceeding. It is
certainly understandable that it would have had an impact.'

Respondent wants to keep her license so that she can take care of her family. She
accepted responsibility for her failure to get A.C.’s specimen to the lab timely and emphasized
that she never made such a mistake before. She stated that she has been in compliance with
the terms of her probation, except for the payment of probation monitoring costs. Respondent
has been unable to pay these costs due to the financial hardship she was been under since she
was placed on probation. Respondent noted that she recently sold her home in order to place
‘her in a better position financially. She does not believe that she is a risk to patients,

Overall, respondent’s testimony was credible. She answered questions about her
conduct in a candid and direct manner to the extent her recollection allowed with the
exception of her failure to offer or attempt to offer an explanation regarding why she made
changes to the record of her November 6, 2013, evaluation of A.C. after December 20, 2013.
Her [ack of any explanation suggested she was being less than candid or forthcoming on this
issue. But, the record with the additions she made to this note appeared to accurately reflect
the exam she performed, based on her typewritten report dated November 8, 2013. It cannot
be concluded, thus, that she altered this record for an improper, dishonest or fraudulent

purpose. -
‘Character Evidence
20.  Two individuals testified on respondent’s behalf as character witnesses. A.

Grant Kingsbury, M.D. is a licensed physician who is board certificd in internal medicine and
has known respondent professionally since 1997, Dr. Kingsbury and respondent have shared

hundreds of patients and he has referred many surgical patients fo her. He said that he cannot

recall any negative outcomes from any of those patients or that respondent performed below
the applicable siandard of carc and he has no concerns about her as a general surgeon. Dr.
Kingsbury said that he has not known respondent to be forgetful or unorganized. He added
that respondent has an excellent bedside manner. He said that her colleagues had a good
opinion of her and she had a very good reputation for honesty and integrity. Dr. Kingsbury
acknowledged that he has not talked to anyone about respondent since she was placed on
probation in July 2011.

Carla Jean Desjardins, R.N., has worked with respondent and other surgeons and they
became friends. Respondent performed surgery on her in 2001, During the time she worked
for respondent, she saw respondent interact with patients numerous times. She treated

" In her May 4, 2016 interview, respondent stated that she is under the care of a
psychiatrist and is taking two medications for depression and anxiety: Effexor and Prozac.
She denied the medications affect her ability to practice medicine.
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patients very well; she was never inappropriate or forgettul. Ms. Desjardins said that
respondent’s office was very well organized. She added that respondent has an excellent
reputation for honesty and integrity. Ms. Desjardins was not aware of the details of
respondent’s probation.

Dr. Kingsbury’s and Ms. Desjardins’s testimony was credible. But they did not testify
that they were aware of the allegations contained in the first amended accusation and pefition
to revoke probation. Thus, their opinions regarding respondent’s abilities as a surgeon are not
fully credited.

Evaluation

21.  Inevaluating Dr. Dabadghav’s expert testimony, consideration has been given
to his qualifications and the reasons and factual bases for his opinions. California courts have
- repeatedly underscored that an expert’s opinion is only as good as the facts and reasons upon

which that opinion is based. (Kennemur v. State of California (1982) 133 Cal.App.3d 907,
024 ‘ '

Dr. Dabadghav’s testimony was, for the most part, credible. He credibly testified, with
support in the record, that respondent committed the following extreme departures from the
applicable standards of care: She failed to timely send A.C.’s biopsy specimen to the lab; she
failed to adequately review A.C.’s medical record between November 13, 2013, and May 15,
2014, with the result that she mistakenly diagnosed A.C. with a condition she did not have;
she failed to adequately and accurately record the examination of A.C. she conducted on
November 6, 2013, when she failed to record when she made changes to the November 6,
2013, record at some time after December 20, 2013; she administered 1% Lidocaine with
cpinephrine to A.C. in excess of the dosage for A.C.’s weight; she allowed an unqualified and
non-medically trained person to handle and open sealed packages containing sterile medical
supplies during the procedure she performed on A.C. on November 8, 2013; she failed to
maintain adequate and proper documentation of C.H.’s postoperative visits and also did not
document that she performed a limited wound debridement of C.H.’s mastectomy incisions,
re-sutured one of C.H.’s drains prior to April 19, 2012, and removed C.H.s drains between -
April 19, 2012, and May 8, 2012,

Dr. Dabadghav, further, credibly testificd that respondeﬁt committed the following
negligent acts: On November 8, 2013, she failed to have a qualified medical assistant present
for patient A.C."s surgical procedure; on November 8, 2013, she failed to follow her
standardized office workflow methods and, as a result, misplaced the biological specimen she
procured from A.C. on November 8, 2013; and on April 13, 2012, respondent documented in
C.H.’s record outdated and expired medical information with respect to C.H.’s vital signs
without an acknowledgement that she obtained this information from a report written on
February 8, 2012, by another doctor.

However, Dr. Dabadghav’s testimony that respondent committed an extreme departure
when, as alleged, she failed to perform a postoperative assessment of A.C. for Lidocaine
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toxicity is not accepted over respondent’s credible testimony that she observed A.C. for
possible Lidocaine toxicity after she performed the procedure on November 8, 2013.

In addition, Dr. Dabadghav’s testimony that respondent allowed patient C.H.’s drains
to remain in place for a period of time beyond that expected for such drains was not credible
and not supported in the record and is also not accepted. Dr. Dabadghav did not define what
the applicable timeframe was to leave the drains in C.H, and the record only showed that
respondent left the drains in C.H. between April 19, 2012, and May 8, 2012. Thus, his
assumption that respondent removed the drains in C.H. on May 8, 2012, was not supported by
the record.

Moreover, Dr. Dabadghav’s testimony that respondent committed a negligent act when
she failed to obtain any lymph nodes from the procedure she performed on C.H. was not
supported by the evidence. Dr, Dabadghav acknowledged that it was possible that due to
C.H.’s fibrotic breast tissue that it may have been difficult to obtain lymph nodes. He also
stated the pathologist may have missed the lymph nodes in his analysis, His opinion in this
regard is, accordingly, not accepted.

LEGAL CONCLUSIONS
Purpose of Physician Discipline

1. The purpose of the Medical Practice Act is to assure the high quality of medical
practice; in other words, to keep unqualified and undesirable persons and those guilty of
unprofessional conduct out of the medical profession. (Shea v. Board of Medical Examiners
(1978) 81 Cal.App.3d 564, 574.)

The purpose of administrative discipline is not to punish, but to protect the public by
eliminating those practitioners who are dishonest, immoral, disreputable or incompetent.
(FFahmy v. Medical Board of California (1995) 38 Cal. App.4th 810, 817.)

Standards of Proof

2. The standard of proof in an administrative action seeking to suspend or revoke
aphysician’s certificate is clear and convincing evidence. (Ettinger v. Board of Medical
Quality Assurance (1982) 135 Cal.App.3d 853, 856.) Clear and convincing evidence requires
a finding of high probability, or evidence so clear as to Icave no substantial doubt; sufficiently
strong evidence to command the unhesitating assent of every reasonable mind. (Katie V. v.
Superior Court (2005) 130 Cal. App.4th 586, 594.)

3. Complainant also bears the burden of proof'to establish that cause exists to
revoke probation in this administrative proceeding. The standard of proofin a proceeding to
revoke probation is a preponderance of the evidence. (Sandarg v. Dental Board of California
(2010) 184 Cal.App.4th 1434, 1441-1442.)
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The phrase “preponderance of evidence” is usually defined in terms of probability of
truth, e.g., “such evidence as, when weighed with that opposed to it, has more convincing
force and the greater probability of truth.” (BAJI (8th ed.), No. 2.60; 1 Witkin, Evidence,
Burden of Proof and Presumptions § 35 (4th ed. 2000).) '

Applicable Statutes Regarding Causes to Impose Discipline

4.

Business and Professions Code section 2227, subdivision (a), states:

A licensee whose matter has been heard by an administrative law
judge of the Medical Quality Hearing Panel as designated in
Section 11371 of the Government Code, or whose default has
been entered, and who is found guilty, or who has entered into a
stipulation for disciplinary action with the board, may in
accordance with the provisions of this chapter:

(1) Have his or her license revoked upon order of the board.

(2) His or her right to practice suspended for a period not to
exceed one year upon order of the board.

(3) Be placed on probation and be required to pay the costs of
probation monitoring upon order of the board.,

(4) Be publicly reprimanded by the board. The public reprimand
may include a requirement that the licensee complete relevant
educational courses approved by the board.

(5) Have any other action taken in relation to the discipline as
part-of an order of probation, as the board or an administrative
law judge may deem proper.

Business and Professions Code section 2234 provides in part:
The board shall take action against any licensee who is charged
with unprofessional conduct. In addition to other provisions of

this article, unprofessional conduct includes, but is not limited to,
the following:

... [

(b} Gross negligence.

(c) Repeated negligent acts. To be repeated, there must be two
or more negligent acts or omissions. An initial negligent act or
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omission followed by a separate and distinct departure from the
applicable standard of care shall constitute repeated negligent
acts,

(d) Incompetence.

(e) The commission of any act involving dishonesty or corruption
which is substantially related to the qualifications, functions, or
duties of a physician and surgeon. . . .

6. Business and Professions Code section 2266 provides:

The failure of a physician and surgeon to maintain adequate and
accurate records relating to the provision of services to their
patients constitutes unprofessional conduct.

Decisional Authority Regarding Standards of Care

7. The standard of care requires the exercise of a reasonable degree of skill,
knowledge, and care that is ordinarily possessed.and exercised by members of the medical
profession under similar circumstances. The standard of care involving the acts of a physician
must be established by expert testimony. (Elcome v. Chin (2003) 110 Cal. App. 4th 310,
317.) Lt is often a function of custom and practice. (Osborn v. Irwin Memorial Blood Bank
(1992) 5 Cal. App. 4th 234, 280.)

8. The courts have defined gross negligence as “the want of even scant care or an
extreme departure from the ordinary standard of care.” (Kear! v. Board of Medical Quality
Assurance (1986) 189-Cal. App, 3rd 1040, 1052.) Simple negligence is merely a departure
from the standard of care. Incompetence has been defined as “an absence of qualification,
ability or fitness to perform a prescribed duty or function.” (/d. at 1054)

. Cause Lixists, in Part, Under the First Cause for Discipline o Impose Discipline Against
Respondent's License for Conduct Consiituting Gross Negligence

9. Cause exists to impose discipline on respondent’s medical license pursuant to
Business and Professions Code section 2234, subdivision (b), gross negligence, relating to her
care and treatment of patients A.C. and C.H.

Clear and convincing evidence established that respondent commitied gross negligence
when she failed to timely send A.C.’s specimen to a laboratory for analysis. She sent patient
A.C.’s breast biopsy specimen to a laboratory on May 17, 2014, although she obtained the
specimen from A.C. on November 8, 2013. '

Clear and convincing evidence established that respondent committed gross negligence
when she did not adequately review patient A.C.’s medical records and, as a result, she
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mistakenly diagnosed A.C. with Granulomatous Mastitis, and also failed to timely follow up
on A.C.’s specimen, which she mistakenly thought she had sent to the lab.

Clear and convincing evidence established that respondent committed gross negligence
when she failed to maintain accurate and adequate medical records for patient A.C.
Respondent did not record that she made additions to the record of her November 6, 2013
examination of A.C., as found in her medical chart, documenting physical findings she made
of A.C., although she made these additions to the record on or after December 20, 2013,

Clear and convincing evidence established that respondent committed gross negligence
when she administered an excessive dose of 1% Lidocaine with epinephrine to A.C. At the
same time, complainant did not establish by clear and convincing evidence that respondent
failed to perform a postoperative assessment of A.C. for Lidocaine toxicity given respondent’s
credible testimony that she did.

Clear and convincing evidence established that respondent committed gross negligence
when she allowed a non-medically trained, unsterile person to assist her in handling and
opening sealed packages containing sterile medical supplies during A.C.'s November 8, 2013,
procedure.

Clear and convincing evidence established that respondent committed gross
negligence when she failed to adequately and completely document C.H.’s postoperative
visits and that she had performed a limited wound debridement of C.H.’s mastectomy
incisions, re-sutured one of C,H.’s drains, and removed C.H.”s drains between April 19, 2012,
and May 8, 2012. : :

Cause Exists, in Part, to Impose Discipline Under the Second Cause for Discipline Agamst
Respondent's License for Repeated Negligent Acts

10.  Cause exists to impose discipline on respondent’s medical license pursuant to
Business and Professions Code section 2234, subdivision (c), repeated negligent acts, relating
t her care and ircatment of A.C. and CIL.

Clear and convincing evidence established that respondent on November 8, 2013,
committed a negligent act when she failed to have a qualified medical assistant present for
patient A.C.’s surgical procedure.

Clear and convincing evidence established that on November 8, 2013, respondent
committed a negligent act when she failed to follow her standardized office workflow
methods and, as a result, misplaced the biological specimen she procured from A.C.

Clear and convincing evidence established that on April 13, 2012, respondent
committed a negligent act when she documented in C.H.’s record outdated and expired
medical information with respect to C.H.’s vital signs without stating that she obtained this
information from a report written on February 8, 2012, by another doctor.
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Complainant did not establish by clear and convincing evidence that respondent
committed a negligent act when she allowed patient C.H.'s drains, when they were non-
functional and painful to C.H., to remain in place for a period of time beyond that expected
for such drains.

Complainant did not establish by clear and convincing evidence that respondent
committed a negligent act for her failure to obtain any lymph nodes from the dissection she
performed on C.H.

Cause Does Not Exist to Impose Discipline Under the Third Cause for Discipline Against
Respondent’s Licensé For Incompetence

11.  Cause does not exist to impose discipline on respondent’s medical license
pursuant to Business. and Professions Code section 2234, subdivision (d), incompetence, and
to revoke respondent’s probation for failure to obey all laws, relating to her care and treatment
of A.C. and C.H. '

Dr, Dabdaghav did not testify that respondent’s conduct was incompetent. As a result,
it was not established that respondent failed to display the skill and training expected of a
doctor."
Cause Exists Under the Fourth Cause for Discipline to Impose Discipline Against
Respondent’s License for Failure to Maintain Accurate and Adequate Medical Records

12.  Cause exists to impose discipline on respondent’s medical license pursuant to
Business and Professions Code section 2226, failure to maintain accurate and adequate
medical records, and to revoke respondent’s probation for failure to obey all laws, relating to
her care and treatment of A.C. and C.H.

Clear and convincing evidence established that respondent failed to document
accurately that she made changes on or after December 20, 2013, to her note documenting the
physical examination of A.C. she conducted on November 6, 2013. Respondent also failed to
document that she had performed minor surgical procedures on C.H. prior to April 19, 2012,
as she admitted in her interview, or that she removed C.H.’s drains between April 19, 2012,
and May 8, 2012, '

" I his report, Dr. Dabadghav suggested that respondent displayed incompetence
when she said at her interview that she did not know the dosage to weight ratio for the
administration of 1% Lidocaine with epinephrine, but he did not conclude this in his report.
Even if Dr. Dabadghav concluded she displayed incompetence in this regard, respondent
credibly testified that she knew the ratios but was scared and panicked during the interview
and offered an incorrect response.
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Cause Does Not Exist Under the Fifth Cause for Discipline (o Impose Discipline Against
Respondent’s License for Committing a Dishonest or Corrupt Act Substantially Related (o the
Qualifications, Functions or Duties of a Physician

13.  Cause does not exist to impose discipline on respondent’s license pursuant to
Business and Professions Code sections 2234, subdivisions (&), commission of any act
involving dishonesty or corruption which is substantially related to the qualifications,
functions, or duties of a physician and surgeon. '

California courts have considered the term “dishonesty” within various statutory
schemeés and have relied on the common understanding involving fraud, deception, betrayal,
faithlessness; absence of integrity; or a disposition to cheat, deceive, or defraud. (Chodur v.
Edmonds (1985) 174 Cal.App.3d 565.) By this definition, respondent did not alter or
fabricate A.C.’s and C.H.’s medical records for an improper or fraudulent purpose.
Respondent made changes to A.C.’s November 6, 2013, note on or after December 20, 2013,
but these changes were consistent with the record she prepared on November 8, 2013, of the
examination she conducted on November 6, 2013. Similarly, her incorporation of vital signs
on April 13, 2012, that another doctor recorded of C.H. on February 8, 2012 was an act of
negligence, as found, but it was not a dishonest or fraudulent act. Both acts were more due to
disarray and disorganization than any deceptive design on respondent’s part..

Cause Does Not Exist Under the Sixth Cause for Discipline to Impose Discipline Against
Respondent’s License for Unprofessional Conduct

14, Cause does not exist to impose discipline on respondent’s license for
unprofessional conduct because she engaged in conduct that breached the rules or ethical
code of the medical profession or conduct unbecoming to a member in good standing of the
medical profession because she failed to comply with the terms of her probation. No
evidence was offered at the hearing concerning whether respondent breached the ethical rules
governing the practice of medicine by her failure to comply with the terms of her disciplinary
probation.

Cause Exists to Revoke Respondent's Probation for Her Failure to Obey All Laws

15.  Cause exists to revoke respondent’s probation because she failed to comply
with Condition 9 of the terms of her disciplinary probation in Case No. 10-2008-193683. As
found above, respondent violated Business and Professions Code sections (b) and (c), gross
negligence and repeated negligent acts, and Business and Professions Code section 2266,
failure to accurately and adequately maintain medical records. She engaged in this conduct
and violated these sections while she was on probation and was required to obey all laws As
a result, she violated Condition 9 of her probation.
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The Board’s Disciplinary Guidelines and Evaluation Regarding the Degree of Discipline

16.  The Board’s Manual of Model Disciplinary Orders and Disciplinary Guidelines
(11th Edition 2011) states:

The Board expects that, absent mitigating or other appropriate
circumstances such as early acceptance of responsibility,
demonstrated willingness to undertake Board-ordered
rehabilitation, the age of the case, and evidentiary problems,
Administrative Law Judges hearing cases on behalf of the Board
and proposed settlements submitted to the Board will follow the
guidelines, including those imposing suspensions. Any proposed
decision or settlement that departs from the disciplinary
guidelines shall identify the departures and the facts supporting
the departure. '

For ecach of the violations established relating to respondent’s record keeping of misconduct
regarding the treaiment of A.C. and C.H., the Board’s disciplinary guidelines provide for a
minimum penalty of a stayed revocation with a probationary period of five years and a
maximum penalty of revocation. For a violation of probation the minimum recommended
penalty is a 30 day suspension and the maximum penalty is revocation. As recommended, the
maximum penalty should be given for repeated sumilar offenses.

Disciplinary Considerations and Disposition Regarding the Degree of Discipline

17.  Asnoted, the purpose of an administrative proceeding seeking the revocation
or suspension of a professional license is not to punish the individual; the purpose is to protect
the public from dishonest, immoral, disreputable or incompetent practitioners. (Ettinger 135
Cal.App.3d at 856.) Rehabilitation is a state of mind and the law looks with favor upon
rewarding with the opportunity to serve one who has achieved “reformation and
regeneration.” (Pacheco v. State Bar (1987) 43 Cal.3d 1041, 1058.) The determination
whether respondcn_t’s license should be revoked ot suspended includes an evaluation of the
rehabilitation and mitigation factors.

After considering the Board’s guidelines, the evidence of rehabilitation and mitigation
and the evidence of record as a whole, it is determined that it is not in the public interest to
allow respondent to remain licensed and on probation at this time. This determination is
made for the following reasons. '

During the period at issue in this proceeding, April 13, 2012, to May 17, 2014,
respondent was on probation relating to her care and treatment of five surgical patients.
Respondent’s probation started on July 27, 2011, and except for the payment of costs related
to her probation, she has complied with the terms of probation. Notably, she successfully
completed the PACE program and a medical records keeping course.
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During this period, respondent’s office was in disarray, as she stated in her interview.
Respondent also appeared to be in disarray. She misplaced A.C.’s biopsy specimen in her
office cupboard for five months, during which time she mistakenly diagnosed A.C. with a
condition A.C, did not have and provided A.C. a treatment that was contraindicated for a
patient with cancer. This oversight was particularly egregious considering that had
respondent done a cursory review of A.C.’s chart she would have seen both that A.C. did not
have the condition and, further, A.C.’s pathology report was pending. Due to her mistake,
A.C. suffered a five month delay in the diagnosis and treatment of her cancer, Respondent
also allowed an untrained friend of A.C. to assist her during A.C.’s procedure; and she
departed from standards of care in charting and maintaining A.C.’s records when she changed
A.C.’s record at least six weeks after she examined her on November 6, 2013, without
documenting when she made these changes. Respondent similarly failed to follow the
standard of care for charting her medical records when she failed to document muitiple
surgical procedures she performed on C.H., a patient who had a radical mastectomy and when

. she used outdated information about vital signs taken of C.H. from another doctor’s report.
At the hearing respondent did not explain why, for both A.C. and C.H., from April 19, 2012,
to March 25, 2014, she had such difficulty keeping adequate and accurate medical records.
Considering that respondent had likely completed a course in medical record keeping related
to her probation when this misconduct occurred, these errors were inexcusable.

As a mitigating factor, in 2012, respondent’s husband’s Alzheimer’s disease
manifested itself and he rapidly deteriorated. This situation understandably would have
greatly affected respondent. But she did not offer any insight concerning how her ability to
practice medicine was affected, if at all, by her husband’s illness. Respondent, moreover, did
not state whether she received any treatment or therapy, or has received any therapy or
treatment since 2012 that would address the concerns raised by her conduct. As noted, at her
May 4, 2016 interview, respondent was taking two medications for depression at the time.
The information by itself, however, does not allow any conclusions to be drawn concerning
whether depression contributed to the conduct at issue in this proceeding or whether she has
obtained meaningful treatment to address such a condition.

Respondent presented minimal evidence of rehabilitation. As her character witnesses
attested, she appeared to be a caring and conscientious doctor and, as her hearing testimony
showed, she was genuinely mortified by the error she made losing A.C.’s specimen for five
months. She was also attentive to both A.C. and C.H. and their care. Further, respondent’s
conduct occurred over three years ago and no similar allegations against her have been made.
Thus, a significant period of time has passed since the conduct at issuc here occurred and it
- has not been repeated.

However, considering the serious nature of the misconduct at issue and that the
misconduct occurred over a two year period of time, it is determined that these considerations
do not warrant a disposition less than revocation. The evidence as a whole shows that
respondent is presently not amenable to remain on probation, the public interest requires that
her stay of the revocation be rescinded and her license revoked. This conclusion is made
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without prejudice to her ability to apply for reinstatement when she can provide evidence of
adequate rehabilitation,

ORDER

The order staying the revocation that was previously imposed in In the Matter of the
Accusation Against Mary Charlene Murphy, M.D., Case No. 10-2008-193683, is vacated and
the revocation issued in that matter is imposed.

Physician’s and Surgeon’s Certificate No. G74754 issued fo respondent Mary
Charlene Murphy, M.ID,, is revoked.

DATED: December 1, 20106

DocuSigned by:

Hbraloam M., by
CB4194237D2243C...
ABRAHAM M. LEVY
Administrative Law Judge
Office of Administrative Hearings
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KAMALA D. HARRIS
Attorney General of California

ALEXANDRA M, ALVAREZ FILED
Supervising Deputy Attorney General STATE OF CALIFORNIA
Lor1 JEAN FORCuUCCI : MEDICAL BOARD OF CALIFORNIA

Deputy Attorney General SACRAMENTO NG 20
State Bar No. 125345 BY:X¥ | . ANALYS'
600 West Broadway, Suite 1800 _

San Diego, CA 92101

P.O. Box 85266

San Diego, CA 92186-5266
Telephone: (619) 645-2080
Facsimile: (619) 645-2061

Attorneys for Complainant

BEFORE THE
MEDICAL BOARD OF CALIFORNIA
DEPARTMENT OF CONSUMER AFFAIRS

STATE OF CALIFORNIA
In the Matter of the First Amended Case No. 8002014007772
Accusation and Petition to Revoke
Probation Against: ‘ FIRST AMENDED ACCUSATION AND

PETITION TO REVOKE PROBATION
MARY CHARLENE MURPHY, M.D.
4060 4th Avenue, Suite 610

San Diego, CA 92103
Physician’s and Surgeon’s Certificate
No. G74754, :
Respondent.
Complainant alleges:
PARTIES

1. Kimberly Kirchmeyer (Complainant) brings this First Amended Accusation and
Petition to Revoke Probation solely in her official capacity as the Executive Director of the
Medical Board of California. -

2. Onor about July 23, 1992, the Medical Board of California issued Physician’s and
Surgeon’s Certificate No. G74754 to Mary Charlene Murphy, M.D. (Respondent). Physician’s
and Surgeon’s Certificate No. G74754 was in effect at all times relevant 1o the charges brought
herein and will expire on December 31, 2017, unless renewed.

1
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rAgainst Mary Charlene Murphy, M.D.,” Case No. 10-2008-193683. All section references are to

LICENSE HISTORY

3. In a disciplinary action entitled, “In the Matter ofAccusatioﬁ Against Mary Charlene
Murphy, M.D.,” Case No. 10-2008-193683, the Medical Board of California issued a decision,
effective July 27, 2011, in which Respondent’s Physician’s and Surgeon’s Certificate was
revoked. However, the revocation was stayed and Respondent’s Physician’s and Surgeon’s
Certificate was placed on probation for a period of five (5) years with certain terms and
conditions, A true and correct copy of that decision is attached as Exhibit A and is incorporated
by reference.

JURISDICTION

4.  This First Amended Accusation and Petition to Revoke Probation is brought before
the Medical Board of California (Board), Department of Consumer Affairs, under the authority of

the following laws and the Board’s Decision in the Case entitled In the Matter of Accusation

the Business and Professions Code (Code) unless otherwise indicated.

5. Section 2227 of the Code provides that a licensee who is found guilty under the
Medical Practice Act may have his or her license revoked, suspended for a period not to exceed
one year, f)laccd on probation and required to pay the costs of probation monitoring, or other such
action taken in relation to discipline by the Board.

6.  Section 2234 of the Code states:

“The board shall takc action agaiﬁst any licensee who is charged with
unprofessional conduct. In addition to other provisions of this article, unprofessional
conduct includes, but is not limited to, the following;:

“(a) Violating or attempting to violate, directly or indirectly, assisting in or
abetting the violation of, or conspiring to violate any provision of this chapter.

[Chapter 5, the Medical Practices Act.]

“(b) Gross negligence.

“(c) Repealed negligent acts. Td be repeated, there must be two or more

negligent acts or omissions. An initial negligent act or omission followed by a

2

FIRST AMENDED ACCUSATION AND PETTTION TO REVOKIE PROBATION {Casc No. 8002014007772)




Lh B W N

N =l N =

10
11
12
13
14
15
16
17
18
19
20
21

22 |

23
24
25
26
27
28

separate and distinct departuré from the applicable standard of care shall constitute ‘
repeated negligent acts.

“(1) An initial negligent diagnosis followed by an act or omission medically
appropriate for that negligent diagnosis of the patient shall coﬁstitute a single
negligent act.

“(2) When the standard of care requites a change in the diagnosis, act, or
omission that constitutes the negligent act described in pafagraph (1), including, but
not iimited to, a reevaluation of the diagnosis or a change in treatment, and Lhe

| licensee’s conduct departs from the applicable standard of care, each departure
constitutes a separate and distinct breach of the standard of care.

“(d) Incompetence.

“(e) The commission of any act involving dishonesty or corruption that is
substantially related to the qualifications, functions, or duties of a physician and
surgeon, - |

« »

7. Section 2206 0f1 the Code states:

“The failure of a physician and surgeon to maintain adequate and accurate
records relating to the ﬁrovision of services to their patienis constitutes unprofessional
conduct.”

8. Unprofessional conduct under section 2234 is conduct which breaches the rules or

ethical code of the medical profession, or conduct which is unbecoming to a member in good

standing of the medical profession, which demonstrates an unfitness to practice medicine. (Shea

v. Board of Medical Examiners (1978) 81 Cal.App.3d 564, 575.)

i
M
i
i
m
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FIRST CAUSE FOR DISCIPLINE

{Gross Negligence)
9.  Respondent has subjected her Physician’s and Surgeon’s Certificate No. G74754 to

~disciplinary action under sections 2227 and 2234, as defined by section 2234, subdivision (b), of

the Code, in that she was grossly negligent in her care and treatment of patient A.C., as more
particularly alleged hereinafter:

10. Patient A.C., a 35 year-old female, was referred to Respondent on or about October
24, 2013, by Sherman Heights Family Health Center (SHFHC), after she was evaluated for a two-
week old left breast lump. Patient A.C. was first seen by Respondent on or abc;ut November 6,
2013.

11.  On or about November 6, 2013, Respondent cvaluated patient A.C.’s left breast lump
and schéduied patient A.C. for an excisional biopsy to take place on November 8, 2013, at
Respondent’s office, under local anesthetic. -

12, On or about November 8, 2013, patient A.C. presented to Respondent’s office with
her friend, B.L.,' who was present during the procedure.

(2) Respondent performed an excisional biopsy on patient A.C. Respondent had no
medical assistant present, and asked B.L., a person who was not medically trained,
gloved or sterile, to assist her with patient A.C.’s procedure. B.L. assisted Respondent
by performing acts, included but not limited to, opening sealed sterile packages

* contajning a scalpel and pauze, and dropping them in a sterile field.

(b) Patient A.C. weighed 146 pounds (approximaltely 66 kg). Respondent administered a
50 cc (500 mg) dose of 1% Lidocaine with epinephrine (Lidocaine) to paticnt A.C. The
maximum dose of 1% Lidocaine for a single event proéedurc is not to exceed 7.5
mg/kg, to avoid toxicity. The maximﬁm dose of i% Lidocaine for a single event, for a

person weighing 66 kg is 495 mg. Respondent was unaware that correct dosage of

' B.L. was present both as a friend, and as a translator for patient A.C.

4
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Lidocaine should have been calculated based upon the weight of the patient, but rather
believed that the correct dosé was calculated by the size of the lesion or area to be
anesthetized. Postoperatively, Respondent did not examine patient A.C. for Lidocaine
toxicity and/or monitor her.

() During patient A.C.’s November 8, 2013 procedure, Respondent failed to follow her

standardized workflow methods.

(d) Respondent’s operative' note stated that Respondent procured one specimen from the

biopsy, placed it in formalin and sent it to San ]jiego Pathology. However, Respondent
failed to send the biopsy out to a laboratory until on or about May 17, 2014.
- Respondent handled the biopsy herself.

13.  Onor about November 18, 2013, Respondent saw patient A.C. for her first
postoperative visit. Respondent noted that other than some mild left breast bruising and pain, the
patient was doing well and that pathology results were pending.

14.  On or about December 3, 2013, Respondent saw patient A.C. for her second
postoperative visit. Respondent noted that patient A.C.’s left breast wound appeared to be .weil
healed and that the pathology result was still pending, but she would follow up.

15.  On or about March 14, 2014, patient A.C. was seen at SHEFHC with complaints of
increasing left breast discomfort. SHFHC requested that Respondent see patient A.C.

16.  On or about March 25, 2014, Respondent saw patient A.C. Respondent performed a
physical and history documenting that approximately one month carlier, the patient had noticed
an cgg sized lump in the left breast in the area of the previously-healed biopsy. In the history,
Respondent noted that patient A.C. had a history of Granulomatous Mastitis (GM); however,
Respondent had mistaken patient A.C. for another patient who had that lissue diagnosis. The areﬁ
on patient A.C.’s left breast was tender and appeared red. Respondent noted a 2-3 cm left axillary
Iymphadenopathy, and noted her belief that GM was the cause of patient A.C.’s presenting
symptomé and findings. Respondent treated patient A.C. with a week of quick tapering
Prednisone, noting that if there was no improvement with the steroids, then the paticnt would

need another left breast biopsy.

5
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17.  Onor about May 15, 2014, Respondent had her last patient visit with patient A.C.
Respondent again documented the history of GM, and noted the absence of patient A.C.’s
pathology report. Respondent found that the left breast pain was significantly improved, bul
patient A.C. still had a palpable mass, and would need another excisional biopsy. Respondent
made an effort to find the pathology report, calling the four laboratories she used, but was unable
to trace the biopsy during the patient’s visit, and reported this to patient A.C. Patient A.C. |
requested a referral to another physician. Later that day, Respondent did find patient A.C.’é
biopsy specimen from November 8, 2013, untested in the cupboard of her examination room.
Two days later, Respondent sent the specimen to Quest Diagnostic Laboratories for histological
evaluation. |

18. On or about May 16, 2014, Patient A.C. presented to the Sharp Coronado Emergency
room, with complaints of a painful, tender left breast mass with erythematic skin changes, where
she was treated with antibiotics. That provider scheduled a mammogram and an ultrasound (U/S)
guided biopsy of the left breast mass.

19.  On or about May 20, 2014, Quest Diagnostic Laboratories received a left breast
biopsy specimen from Respondent, showing patient A.C.’s name, and the procurement date of
November 8, 2013. The pathology report revealed mostly fibrocystic disease wﬁh a small focus
of markedly atypical cells suspicious for malignancy. |

20, The U/S guided biopsy done at Sharp Coronado Hospital on or about June 3, 2014,
revealed a poorly differcntiated invasive ductal carcinoma, Grade 3. A left axillary U/S guided
lymph node biopsy was performed, which resulted in findings consistent with metastatic pooily
differentiated breast ductal carcinoma. Patient A.C.’s subsequent physician diagnosed Stage IIl B
inflammatory left breast cancer, and recommended neoadjuvant chemotherapy with eventual

modified radical mastectomy and right simple mastectomy and postoperative radiation therapy.”

? Patient A.C. subsequently had preoperative chemotherapy from June 17, 2014 to
October 7, 2004, with a very good response; had planned surgery on November 2, 2014, and
underwent postoperative radiation and bilateral cophorectomies.

6
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21, On or about December 29, 2015, a manager at SHFHC signed a Declaration of
Custodian of Records, certifying that a true copy of the complete records of patient A.C. from
SHFHC was provided. On or about January 21, 2015, Respondent signed a Declaration of |
Custodian of Records, certifying a true copy of the complete records of patient A.C. from
Respondent’s office was provided.

22. The notes for patient A.C. dated on or about November 6, 2013, provided that
Respondent provided contained multiple entries that did not appear on November 6, 2013, notes
that SHFHC provided. Further, the notes dated on or about November 8, 2013, thﬁt Respondent
provided showed that Respondent performed a history and physical assessment; however, the
November 8, 2013, notes that SHFHC providcd‘contained no history and physical assessment.
The added entries on Respondent’s copies were not written as ne\;J entries with clear date and
time stamps.

Patient C.H.

23. Patient C.H., a 41 year-old female, was refeired to Respondent on or about August
2011, by Dr. C., a medical oncologisl, after patient C.H. had been diagnosed with right breast
cancer in 2010, with no metastatic disease in 2010. Patieni C.H. had undergone chemotherapy
after a surgical placement of an Ifusaport3 from December 2010, to April 2011. Patient C.H. had
delayed surgery, but had been taking Tamoxifen® since April 2011. Respondent and patient C.H.
discussed the need for a right modified radical mastectomy” and, at the request of patient C.H., a
prophylactic left simple mastectomy.®

i

? Infusaports are devices used for long-term access to the patient’s blood stream.

4 Tamoxifen blocks the actions of estrogen and is used to treat and prevent some types of
breast cancer.

5 A modified radical mastectomy is a procedure in which the entire breast is removed,
including the skin, breast tissue, areola, and nipple, and most of the lymph nodes under the arm.
The lining over the large muscle in the chest is also removed, but the muscle itself is left in place.

% During simple mastectomy, the nipple, areola, and all of the breast tissue arc removed.
Removal of the underarm lymph nodes is not performed, and no muscles are removed.
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24. On or about February 23, 2012, patient C.H. returned to sec Respondent. Patient
C.H.’s surgery, a planned right modified radical mastectomy and left simple mastectomy, was
scheduled to proceed on April 13, 2012,

25.  On or about Aprit 13, 2012, Respondent performed a right modified radical
mastectomy and left simple mastectomy on patient C.H. On the dictated preoperative history for
April 13, 2012, Respondent recorded the patient’s vital signs as blood pressure: 120/84; heart
rate: 90s; temperature: 98.1; O2 saturation: 97% on room air. However, Respondent recorded the
vital signs taken more than 60 days previously by another doctor, and did not document the
source of the vital signs in patient C.H.’s medical record. In the operative report, Respondent
described the correct énatomical landmarks for an adequate lymph node sampling, and noted in
the specimen section that she had axillary contents sent as part of the specimen. However, the
final pathology report stated that there were no lymph nodes present in the axillary

26.  On or about April 16, 2012, patient C.H. reported that she presented for her first
postoperative visit with Respondent. Patient C.H. had developed bilateral seroma’ leakage ffom
the incisions, making movement difficult for patient C.H. Respondent removed dressings, and
diagnosed that bpth mastectomy incisions had some “dead” skin, and performed an in-office
debridement of the wounds. This visit was reported by patient C.H., but not documented in
patient C.H.’s medical record.

27.  On or about April 18, 2012, late in the day, patient CH repbrted that she presented
for her second postoperative visit with Respondent, due to worrisome wound leakage patient C.H.
was experiencing. Patient C.H. further reported that Respondent placed absorbable sutures to try
to close-the skin and stop the leakage. This procedure was not successful and patient C.H.
continued to leak from the sulures. This visit was reported by patient C.H., but not documented

in patient C.H.’s medical record.

i

7 A seroma is a pocket of clear serous fluid that sometimes develops in the body after
surgery. '

8

FIRST AMENDED ACCUSATION AND PETITION TO REVOKE PROBATION (Case No. 8002014007772)




N B

N=RE R

10
11
12

13

14
15
16
17
18
19
20
21
22
23
24
25
26
27
28

28.  On or about April 19, 2012, patient C.H. presented to Respondent for her third
postoperative visit. Patient C.H. had three drains present, and \r;ras found to have epidermolysis®
on both mastectomy incisions, without acute wound infection. Respondent documented the April
19, 2012 visit, and performed minor postoperative procedures, but did not document any surgical
postoperative procedures performed that dayg.

29.  On or about April 23 or 24, 2012, patient C.H, rspoke with Respondent telephonically.
Respondent did not document a telephone call on either date in patient C.H.’s medical record.’

30. On or about May 8, 2012, patient C.H. presented to Respondent for her fourth
postoperative visit, which Respondent documented. However, Respondent did not document any
information conccrning either fhe existence or removal of patient C.H.’s three drains on this date.
Patient C.H. reported that the drains were removed at the May 8, 2016, appointment. Respondent
and patient C.H. discussed a surgery to clean up the wound and try to close it.

31. Patient C.H. was scheduled for an operative breast wound debridement and wound
closure on May 9, 2012. However, patient C.H. cancelled the procedure and transferred her care
to another physician, where she was seen on May 31, 2012. Patient C.H. continued her medical
and cancer care with the new health care provider from that time forward.

32. Respondent committed gross negligence in her .care and treatment of patients A.C.
and C.H., which included, but was not limited to the following;

(a) Respondent failed to timely send patient A.C.’s breast biopsy specimen, taken on or -
about Novelﬁbcr 8,2013,t0a laboralbry for evaluation, resulting in an approximate
five-month delay in the evaluation of patient A.C.’s sﬁecimen;

(b) Respondent failed to adequately review patient A.C.’s medical records atld/c;r

documentation, resulting in a mistaken diagnosis and treatment of patient A.C. for

% Epidermolysis is the loosening of the cpidermis, with extensive blistering of the skin
and mucous membranes. :

? In her medical board interview, Respondent stated that she may have performed minor
postoperative procedures like a limited wound debridement and a re-suture of one of the drains.

9
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Granulomatous Mastitis, and failure to timely, definitively, follow up on the result of
patient A.C.’s biopsy specimen;

(¢) Respondent failed to maintain accurate and adequate medical records for patient A.C.;

(d) Respondent administered an excessive dose of 1% Lidocaine with epinephrine to patient
A.C., and failed .to provide patient A.C. with a postoperative assessment for Lidocaine
toxicity;

(e) Respondent obtained assistance from a non-medically trained, unsterile person in
handiing and opening sealed packages containing sterile medical supplies during patient
A.C.’s procedure;

() Resﬁondent failed to adequately and completely document patient C.H.’s postoperative
visits; and |

(g) Respondent failed to adequately and completely document patient C.H.’s minor
postoperat.ive procedures; |

SECOND CAUSE FOR DISCIPLINE

(Rep_eated Negligent Acts)

33.  Respondent has further subjected her Physician’s and Surgeon’s Certificate No.
(G74754 to disciplinary action under sections 2227 and 2234, as defined by section 2234,
subdivision (c), of the Code, in that she committed repeated negligent acts in her care and
treatment of patient A.C., as more particularly alleged hereinafter:

(a) Paragraphs 9 through 32, above, are incorporated by reference and realleged, as if fully

set forth herein; _

(b} On or about November 8, 2013, Respondent failed to obtain a qualified medical

assistant to be present for patient A.C.’s surgical procedure;

{c) On or about November 8, 2013, Respondent failed to .follow her standardized workflow

methods for patient A.C.;
(d) Respondent allowed patient C.H.’s operatively ﬁlaced drains, which were non-

functional and painful, to remain in place for too long a period of time;

i
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(e) Respondent reported that she had performed an anatomically correct right axillary

lymph node dissection, but failed to yield any iymph nodes; and

(f) On or about April 13, 2012, Respondent documented outdated and expired medical
information without proper documented af:knowledgement.

- THIRD CAUSE FOR DISCIPLINE

(Incompetence)

34 Respondent has further subjected her Physician’s and Surgeon’s Certificate No.

G74754 to disciplinary action under sections 2227 and 2234, as defined by section 2234,

subdivision (d), of the Code, in that she con.'lmitt_ed acts of incompetence in her care and treatment
of patient A.C., as more particularly alleged hereinafter:
35. Paragraphs 9 through 24, above, are incorporated by reference and realleged, as if
fully set forth herein. |
' FOURTH CAUSE FOR DISCIPLINE

(Failure to Maintain Accurate and Adequate Medical Records)

36. Respondent has further subjected her Physician’s and Surgeon’s Certificate No. -
(G74754 to disciplinary action under sections 2227 and 2234, as defined by scction 2266, of the.
Code, in that she failed to maintain accurate and adequate medical records in her care and
treatment of patients A.C. and C.H., as more particularly alleged hereinafter: _ |

37. Paragraphs 9 through 35, above, arc incorporated by reference and realleged, as if
fully set forth herein. o -
FIFTH CAUSE FOR DISCIPLINE

(The Commission of any Act Involving Dishonesty or Corruption That Is Substantiaily -
Related to the Qualifications, Functions, or Duties of a Physician and Surgcon)

38. Respondent has further subjected her Physician’s and Surgeon’s Ccrtiﬁcat‘e No.
G74754 to disciplinary action under scctions 2227 and 2234, as defined by section 2234,
subdivision (), of the Code, in that she caused changes to be made to p.atient A.C’sand C.H.’s
medical records without dating and/or time-stamping the changes to show that the changes were
added later, as more particularly alleged hereinafter:

11
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39. Paragraphs 9 through 37, above., are incorporated by reference and relleged, as if fully
set forth herein, '

SIXTH CAUSE FOR DISCIPLINE
(Unprofessional Conduct)

40. Respondent has subjected her Physician’s and Surgeon’s Certificate No. G74754 to
disciplinary action under sections 2227 ard 2234, as defined by section 2234, of the Code, in that
she has engaged in conduct which breaches the rules or ethical code of the medical profession, or
conduct which is unbecoming a member in good standing of the medical profession, and which
demonstrates an unfitness to practice medicine, by failing to comply with the terms of her
probation, as more particularly alleged hereinafter:

41. Paragraphs 9 through 39, above, are incorporated by reference and realleged, as if
fully set forth herein; and

42. - Paragraphs 43 through 45, below, are incorporated by reference and realleged, as if
fully set forth herein.

CAUSE TO REVOKE PROBATION

(Failure to Obey All Laws)

43. At all times after the effective date of the Board’s Decision and Order in Case No. 10- V
2008-193683, Condition 9 stated:

“Respondent shall obey all federal, state and local laws, all rules governing the
practice of medicine in California, and remain in full compliance with any court

ordered criminal probation, payments and other orders.”

44, Respondent’s probation is subject to revocation because she failed to comply with
Probation Condition No. 9, referenced above, in that she failed to obey all laws, specifically
sections 2334, subdivisions (b), (¢), and (d), and section 2266 of the Code, as more particularly
alleg'ed in paragraphs 9 through 42, above, which are incorporated by reference and realleged as if

fully set forth herein.

///
H
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DISCIPLINARY CONSIDERATIONS
45. To determine the degree of discipline, if any, to be imposed on Respondent,
Complainant alleges that on or about July 27, 2011, in the disciplinary action entitled, “In the
Matfer of Accusation Against Mary Charlene Murphy, M D.,” Case No. 10-2008-193683, before
the Medical Board of Califofnia, Respondent’s Physician’s and Surgeon’s Certificate No, G74754
was revoked and was placed on probation for a period of five (5) years with various certain terms
and conditions. That decision is now final, and incorporated by reference and realleged as if fully

set forth herein.

]

PRAYER

WHEREFORE, Complainant requests that a hearing be held on the matters herein alleged, |
and that following the hearing, the Board issue a decision:

1. Révoking the probation that was granted to Respondent by the Medical Board of
California in Case No. 10-2008-193683, and imposing the disciplinary order that was stayed,
thereby revoking Physician’s and Surgeon’s Certificate No. G74754 issued to Respondent Mary
Charlene Murphy, M.D.;

2. Revoking or suspending Physician’s and Surgeon’s Certificate No. G74754, issued to
Mary Charlene Murphy, M.D.;

3. . Revoking, suspending or denying approval of Respondent Mary Charlene Murphy,
M.D.’s authority to supervise physician assistants, pursuant to section 3527 of the Code;

4, Ordering Respondent Mary Charlene Murphy, M.D., to pay to the Board, if placed on
probation, the costs of probation monitoring;

5. Taking such other and further action as deemed necessary and proper.

DATED: _August 25,. 2016 ___ /MW/

KIMBERLY IKCHMEYI;J;( ’
Execulive D¥irector

Medical Board of California
State of California

Complainant

SD2016800195
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Exhibit A

Decision and Order
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BEFORE THE
MEDICAT BOARD OF CALIFORNIA
T DEPARTMENT OF CONSUMER AFFAIRS
‘ STATE OF CALIFORNIA

In the Matter of the Accusation Against:

MARY CHARLENE MURPHY, M.D. Case No. 10-2008-193683

)
)
)
. : )
Physician's and Surgeon's )
~Certificate No. G-74754 - )

)

)

Respondent

DECISION

The attached Stipulated Settlement and DiscipEnary Ox-der is hereby
"adopted as the Decision and Order of the Medical Board of California, Department

of Consumer Affajrs, State of California,

This Decision shall become effective at 5:00 p.m. oo July 27, 2011 .

IT IS SO ORDERED June 27, 2011,

MEDICAL BOARD (i)F CALIFORNIA
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KamaLa D. HARRIS
Attorney General of California
GAIL M. HEPPELL '
Supervising Deputy Attorney General
MARA FAUST
Deputy Attorney General -
State Bar No. 111729
1300 I Street, Suite 125

" P.O. Box 944255

Sacramento, CA 94244-2550

Telephone: (916) 324-5358

Facsimile: (916) 327-2247
Attorneys for Complainant

BEFORE THE' :
MEDICAL BOARD OF CALIFORNIA.
- DEPARTMENT OF CONSUMER AFFAIRS

Physician's and Surgeon's Certificate No, &

STATE OF CALIFORNIA
In the Matter of the Accusation Against: l Case No, 10-2008-193683
MARY CHARLENE MURPHY, M.D, "OAH No, 2010080176
4060 4th Avenue, Suite 115 . .. | STIPULATED SETTLEMENT AND
San Diego, CA 92103 DISCIPLINARY ORDER

74754
Respondent,

IT IS HEREBY STIPULATED AND AGREED by and between the parties to the above-

entitled proceedings that the following matters are true;

PARTIES

1. Linda X, Whitney (Complainant) is the Executive Director of the Medical Board of

California. She brought this action solely in her official capacity and is represented i this matter

by Kamala D, Harzis, Attorney General of the State of California, by Mara Faust, Deputy
Attorney General, | |

i

i

STIPULATED SETTLEMENT (10-2008-193683)
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Accusation and all other statutorily reqﬁired documents were properly served on Respondent on

2. Respondent MARY CHARLENE MURPHY, M.D. (Respondent) is represented in
this proceeding by attorney Cary W, Millf:r,.whosel addréss is: Hooper Lundy & Bookman
101 West Broadway, Suite 1200,San Diego, CA 92101. '

-3, Onorabout Ju]y 23,1992, thc Medical Board of Cahforma issued Phys:c:an 5 and
Surgeon's Certiﬁcate No. G 74754 to MARY CHARLENE MURPHY, M.D. (Respondent). The
Physician's and Surgeon's Certificate was, in full force and effect at all times relevant to the
charges brought in Accusation No, 10-2008-1 93683-andiwi11 expire on December 31, 2011,

unless renewed. .

JURISDICTION

4,  Accusation No. 10-2008-193683 was filed before the Medical Board of California

(Boaxd), Department of Consumer Affairs, and is currently pending against Respondent. The

Tune 22, 2010. Respondent timely filed her Notice of Defense contesting the Accusation. A copy

of Accusation No, 10-2008-163683 is attached as exhibit A and incorporated herein by refererice.

ADVISEMENT AND WAIVERS

5 Requndent has carefully read, fully discussed with counsel, and understands the 7
charges and allegations in Accusation Mo, 1 0~27008.—193683. Respondent has also carefully read,
ﬁlly discussed with counsel, and understands the effects of this Stipulated Settlement and
Disciplinary Ordex, | v

_ 6 Rgspondent is quy aware of her legal rights in this matter, including the rightto a -
hearing on the charges and allegations in the Accusation; the right to be represented by counsel at
her own experse; the right to confront and cross-examine the witnesses against her; the right to
present evid-ence‘ and to testify on her own b’el;alf;' t:he-r'ight to the issuance of subpoehas to
compel the attendance.of witnesses and the production of decuments; the right to reconsideration .
and cowrt review of an adverse decision; and all other rights accorded by the California

Administrative Procedure Act and other applicable laws,

2
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7. Respondent volhutarily, knowingly, and intelligently waives and giv'es' up each and

every right set forth above, _
CULPABILITY

8. Réslaondent admits the truth.of the first cause for discipline in Accusation No, 10-

2008-193683,

9. Respondent agrees that her Physmlan s and Sur, geon s Certificate is subject to

i d1sc1plme and she agress to be bound by the Medical Board of California (Board)‘s imposition of

d1sclphne as set forth in the D1smphnary Order below
CIR_CUMSTANCES IN MITIGATION

10. Respondent MARY CHARLENE MURPHY, M.D. has never been the subject of any
disciplinary action. She is admitting responsibility at an early stage in the proqeediﬁgs. :

|
RESERVATION

" 11, The admissions made bjf Re&_ponﬁent herein are only for the purposes of this
proceeding, or any other proceedings in which thn_a Medical Board of California or other
professionél licensing ageney is invqlvéd, and shall not be admissible,iﬁ any other criminal or |
eivil prodeediﬁg. - |

CONTINGENCY

12, This stipulation shall be subject to approx;al by the Medical Board of California,
Respondent understands and agrees that counsel for Complainant and the staff of the Medical
Board of California may. commiuticate dirécfdy with the Board reggrdi'ng this stipulation and .
scttlement, without notice to or participation by Respondent or her counsel. By signing the
stipulation, Res'pondenf understands and agrees that she may not withdraw her agreement or seel
to rescind the stipulation prior to the time the Board considers and acts upon it. If the Bbard fails
to adopt this stipulation as its Deoision and Order, the Stipulated Settlement and Disciplinary
Order shall be of no force or effect, except for this paragraph, it shall be inadmissible in any legal

action between the parties, and the Board shall not be disqualified from further action by having

considered this matter,

STIPULATED SETTLEMENT (10-2008-193683)
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13, The parties understand and agree that facsimile copies of this Stipulated Settlement
and Disciplinary Order, including facsimile signatures ﬂ;31'eto, shall have the same force and
effect as the originals, .

4, In consicEration of the foregoing admissions and stipulations, the iaarties agree that
the Board méy, withoﬁt further notice or formal proceeding, issue and enter the following

Disciplinary Order:
DISCIPLINARY ORDER

IT IS HEREBY ORDERED that Physician's-and Surgeon's Certificats No. G 74754 issued
to Respondent MARY CHARLENE MURPHY, M.D. (Rcspondeﬁ_t) is revoked. However, the
revoeation is stayed and Respondent is placed on probation for five (5) years on the following

terms and conditions.

1.  ACTUAL SUSPENSION As part of probation, respondent is suspended from the

praétiée of medicine for 30 days beginning the sixteenth (16th) day after the éffective date of this
decision, 1o be taken in increments of no less than 15 days at a time, to be completed within 60

days of the effective date.
"2, EDUCATION COD‘RSE Within 60 calendar d'ays of the effective date ﬁf this:

Decision, and on an annual basis thereafter,_respondént shall submit to the Division or its
designeel: for its prior approval educational program(s) or course(s) which 'shéll not be less than 40
hours per year, for each year of probation. The edﬁcational program(s) or course(s) shall be
aimed at correcting any areas'of deficient practice or knﬁwledge and shall be Category I certified,
ﬁ]pited to classroom, conference, or sem.'mar séttings. The educaﬁonal program(s) or course(s)
shall be at respondent’s expense and shall be in addition to the Continuing Medical Education
(CME) requirements for renewal of licens.ure. Following the completi on of each course, the
Division or its designee may administer an examination to test respondent’s knowledge of the
course. Respondent shall provide proof of attendance for 65 hours of continuing medical -
education of which 40 hours were ‘in satisfaction of this condition,

3. MEDICAL RECORD KEEPING COURSE Within 60 calendar days of the effactive

date of this decision, respondent shall enroll in a course in medical record keeping, at

4
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" date of this Decision.

respondent’s expense, apprbVed in advance by the Division or its designee, Failure to
successfully complete the course during the first 6 months of probation is a violatioﬁ of probation.
A medical record keeping course taken after the acts that gave rise to the charges in the
Accusation, but prior to the effective date of the Decision may, in the sole discretion of the
Division or its designee, be accepted towards the fulfillment of this condition if the course would

have been approved by the Division or its designee had the course been taken after the effective.

Respondent shall submit E-l certification of succesgflil completion to the Division or its
des'ignee not later than 15 calendar days after successfully completing the course, or not later than
15 calendar days after the effective date of the Dec151on whichever is later.

4, ETI-IICS CQURSE Within 60 calendal days of the effective date of ThlS Decmlon

i
respondent shall entoll in a course in ethics, at respondent’s expense, approved in advance by the.

Division or'its de.sigriee.' Failure to successfully comﬁlete the course during the first year of
probation is a viclation of plobatlon

An ethics course taken after the acts that gave rise to the charges in the Aocusahon but
prior to the effective date of the Decision may, in the sole discretion of the Division or its
designee, be accepted towards the fulfillment of this condition if the course would have been .
approved by the Division or its designee had the course been taken after the effective date of this-
Degision. | |

Respondent shall submit a certification of successful oomﬁletion to the Divisiqn orits
designes not laier than 15 calendar days after successfully completing the course, or not later than
15 calendar days after the effective date of the Decision, whichever is later,

5. CLINICAL TRAINING PROGRAM Within 60 calendar days; of the effective date

of this Decision, respondent.shall enroll in a clinical. fraining or educational program equivalent to
the Physician Assessment and Clinical Education Program (PACE) offered at the University of
Cealifornia - San Diego School of Medicine (“Plogram”)

The Program shall consist of a Comprehensive Assessment program coﬁprised of a two-

day assessment of respondent’s physical and mental health; basic clinical and communication

5
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skills common to all clinicians; and medical knowledge, skill and judgment pertaining to
respondent’s specialty or sub-specialty, and af minimum, a 40 hour program of clinical education

in the atea of practice in which respondent was alleged to be deficient and which takes into

account data obtained from the assessment, Decision(s), Accusation(s), and any other information

fhat the Division or its designee deems relevant. Respondent shall pay all expenses assaciated

with the clinical training program.

Based on respondent’s performance and test results in the assessment and clinical

educatjon, the Program-will advise the Division or its designee of its recommendation(s) for the

scope and length of any additional educational or clinical training, treatment for any medical -
condition, freatment for any psychological condition, or anything else affecting respondent’s

practice'of‘ medicine. Respondent shall comply with Program recormmendations.

At the c‘ompleﬁon of any additional educationial or clinical training, respondent shall submit |-

to and pass ati examination. The Program’s determination whether or not respondent passed the
examination or successfully cbmpleted the Program shall be binding. )
- Respondent shall complete the Program not later than six months after respondent’s initial

enrollment unless the Di;\fision or its designes agrees in writ.ing to a later time fql' completion, .

Fajlure to participate in and -complete successfully ail phases of th;a clinical training
program outlined above is a violation of probation. |

Resiaonde:nt shall not practice medicine in the area of ntra-abdominal surgery until
respondent has successfully completed the Program and has been so notified by the Divisidn or its

designes in writing, except that respondent may practice in'a clinical training program approved

by the Division or its designee. Respondent’s practice of medicing shall be restricted only 1o that

which is 1equ11 ed by the app1 oved training program,

- 0. MONITOR]NG PRACTICE Wlthln 30 C'Llendal days of the cffective date. of

this Decision, respondent shall submit to the Division or its designee for prior approval es a
practice monitor(s), the name and qualifications of one or more licensed physicians and surgeons
whose licenses are valid and in gobd standing, and who are preferably American Board of

Medical Specialties (ABMS) certified. A monitor shall have no prior or current business or

6

STIPULATED SETTLEMENT (10-2008-193683)




= = = N

Lo

(e S Y B NG E S S TR N T N N S - .

[ at all times during business hours, and shall retain the records for the entire term of probation.

the preceding quarter.

personal relationship with respondent, or other relationship that could reasonably be expected to
compromise the ability of the monitor to render fair and unbiased reports to the Division,
including, but not limited to, any form of bartering, shall be in respondent’s field of ;ﬁi‘actice, and
must agree to serve as respondent’s monitor. Respondent shall pay all menitoring costs.

The Division or its designee shall provide the approved' monitor with copies of the
Decision(s) and Adcusation(s), and a proposed inonit@rihg plan. Within 15 calendar days of
receipt of the Décision(s), Accusation(s), anci proposed moﬁitoring plan, the monttor shall submit
a signed statement that the monitor has read the Decision(s) and Accﬁs.ation(s.), fully understands
the role of 2 monitor, and agrees or disagrees with the proﬁosed monitoring plar, If the monitor
disagrees with the prc_)poséd monitoring plan, the monitor shall submit 2 relvised moﬁito_ring plan
with the Signed statcment, _ h 7

Within 60 _calendar days of the effective date of this Decision, and oontinﬁing throughout \

probation, réspondent’s practice shall be monitored by the approved monitor, Respondent shall

meke all records available for immiediate inspection and copying on the premises by the monitor

The monitor{s) shall submit a quarterly written repoﬁ to the Division or 1ts desigiee which
includes an evaluation of respondent’s performance, indicating whether respondent’s practices are
within the standards of practice of medié'ma, and whether respendent is practicing medicine
safely, | | -I

It shall be the sole reépon'sibility of respondent to ensure that the monitor submits the

quarterly written reports to the Division or its designee within 10 calendar days after the end of

However, upon recommendation by the approved monitor that respondent’s practice
o longer needs {o be monitored, and upon a written report s‘;tating that fact, then this condition
will cease.
H -
1
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~N N g

If the monitor resigns-or is no longer available, respor,ldcntj ShaH; within 5 calendar days of
such resignation or unavailability, submit to the Division or its ciesignee, for prior approval, the
name and qualiﬁoationé of a replacement monitor who will be assunzing that responsibility within
15 calendar days, If fBSpohdent fails toobta_lin approval of a replacement monitor within 60 days
of-fhc resignation or unavailability of the thonitor, respondent shall be suspended from the
practice of medicine until a replacement monitor is -approved and preplared to assume immediate
monitoring respdnsibili‘cy. ‘Respondent shall cease the practice of meg_libine within 3 calendar .’
days after beinig so notified by the Division or designee. -

In lisu of & monitor,ll'esponden't may participgte in a professional enhancement program

equivalent t(‘) the one offered by the Physician Assessment and Clinical Bducation Pro gram at the |

' University of California, San Diego School of Medicine, that includes, at minimum, quarterly

.‘ , Lo o N : :
chart review, setni-annual practice asséssment, end semi-annual review of professional growth

and education. Respondent shall participate in the professional enhancement progmm at

respondent‘s expense during the term of probation.

Failure to mantam all records or to make all appropriate records available for immediate -

111spect10n and copying on the premises, or to comply with this condition as outlined above isa

violation of probation,

7. NOTIFICATION - Prior to enpaging in the practice of medicine, the respondent shall '

provide a true copy of the Decision(s) and Accusation(s) to the Chief of Staff orthe Chief
Executive Officer at every hospital where privilélges or membership are extended to respondent,

at any other facility where respondent engages in the practice of medicine, including all physician

“and locum tenens regisiries or other similar agenciss, and to the Chief Executive Officer at every

insurance carrier which extends malpractice insurance coverage to respondent. Respondent shall
subznit proof of compliance to the Divisiqh ot jits desigriee within 15 calendar days.
This condition shall apply to any change(s) in hospitals, other facilitics or insurance carrier.

8. SUPERVISION OF PIYSICIAN ASSISTANTS During probation, respondent is

prohlblted from Superv1=;111g physician assistants,

-9, ' OBEY ALL LAWS Respondent shall obey all fedsral state and-local laws, all rules

STIPULATED SETTLEMENT (10-2008-153683)
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governing the practice of medicine in California, and remain in full compliance with any court

ordercd criminal probation, payments and other orders.

10, OUARTBRLY DECLARATIONS Respondent shall submit quarterly declarations

under penalty of perjury on forms provided by the Division, sta{ing whether there has been
complianbe with all the conditions of probation. Respondent shall submit quarterly declarations

not later than 10 calendar days afier the end of the preceding quarter.
11. - PROBATION UNIT COMPLIANCE Respondent shall comply with the Division’s

probation unit. Respondent shall, at all times, keep.the Division informed of rlespondént’s
business and residence addressss, Changes of such addresses shall be immedi'ately
communicated in writing to the Division or its designee. Under no circumstances shall a post
office box SCIVe as an address of recard, except as allowed by Business and Professions Cocie
sectiont 2021(b). ‘

Respondent shall not engage in the practice of medicine in respondent’s place of residence.
Respondent shall maintain a current and renewed California physician’s and surgeon’s license,

.Resl:)ondent shall iinmediateiy inform the Division, or its designee, @n writing, of travel to
any areas outside the jurisdictionnof California which lasts; or is contemplated to last, more, than

30 calendar days. .
12, INTERVIEW WITH THE DIVISION, OR ITS 'I')BSIGNEE Respondent shall be

available in person for interviews either at respondent’s place of business or at the probation unit
office, with the Division 'or its designee, upon request at various intervals, and ejther with or

without prior notice throughout the term of probation,

13. RESIDING OR PRACTICING QOUT-OF-STATE In the event respondent should

leave the State of California to reside or to practice, respondent shall notify the Division or its
designee in writing 30 calendar days prior to the dates of departiwe and return. Non-practice is
defined as any périod of time exceeding 30 calendar days in which respondent is not engaging in
any activities defined in Sections 2051 and 2052 of the Business and Professions Code.

All time spent in an ntensive training program outside the Stéte of California which has
been approved by the Division or its designee shall be considered as time speﬁt in the practice of

g
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‘ stops practicing medicine in California, respondent shall notify the Division or its designee in

-sections 2057 and 2052 of the Business and Profcssions Code.

medicine within the State, A Board-ordered suspension of practice shall not be considered as a
period of non-practice. Periods of temporary or permanent residence or practice outside
California will not apply to the reduction of the probatiénary'term, Periods of .temporazy or . .
permanent residence or practice outside California will relieve respondent of the responsibility. to
comply with the probationary terms and conditions with the exception of this condition and the
followiﬁg terms and conditions of probation: Obey All Laws; Probation Unit Comphance; and
Cost Recovery. | | |

Respondent’s license; shall be au’ltomatically cancetled if respopdcnt"s periods of temporary
or permanent residence or practice outside California total two years, However, respondent’s
license shall not be cancelled as long as respondent is residing and practiting medicine in aﬁofher
state of the Unitéd States and is on active proﬁa’cion with the medical licensing authqrity of that

. 1 . .
state, in which case the two year period shall begin on the date probation is completed or

terminated in that state,

14, FAILURE TO PRACTICE MEDICINE - CALIFORNIA RESIDENT

Ini the event respondent resides in the State of California and for any reason respondent

writing within 30 calendar days prior to the dates of non-practice and return to practice. Any
period of non-practice within California, as defined in this cond‘ition,' will not apply to the
reduction of the probationary term and does not relieve respondent of the responsibility to comply
wiﬂ1 the terms and conditions of prpbation. Non-practice is defined as any period of time .

exceeding 30 calendar days in which respondent is not engaging in any activities defined in

All time spent in an inténsive training program which has been approved by the Division or
its designee shall be considered time spent in the practice of medicine. For purjjoses of this
conclition, non-practice due to a Board-ordered suspension o1 in complianc;a with any cher
condition of probation, shall not be consideréd a period of non-practice.

Respondent’s license shall be automatically cancelled if respondent resides in California

and for a total of two years, fails to engage in California in any of the activities described in

10
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with probation monitoring each and every year of probation, as designated by the Division, which

Business and Professions Code sactions 2051 and 2052,

15, COMPLETION OF PROBATION Respondent shall comply with all financial

obligations {e.g., cost recovery, restitution, probation costs) not later than 120 calendar days prior

to the completicn of probation. Upon successful completion of probatien, respondent’s certificate

shall be fully restored.
16, VIOLATION OF PROBATION Failure'to fully comply with any term or condition

of probation is a violation of probation. If Iijesp;ondent violates probation in én}r respect, the
Division, after giving respondent notice and the opportunity to be heard, may revoke probation
and carry out the dilsciplinary order that was stayed. If an Accusation, Pe‘citior.l.to Revoke
Probatipn, or an Interim Suspension Order is filed against respondent du-ring probation, the
Division shall have ;;ontinu'ing' jurisdiction untif the matter is final, and the period of probation

shall be extended until the matter is final,

17. LICENSE SURRENDER Following the effectivé date of this Decision, if
reSponéeﬁt ceases practicing due to retirement, h‘ez;lth reasons or is otherwise unable to satisfy the
terms and conditions of probatioh, respondent may reques; the voluntary surrender of
resﬁondent’s license. The Division reserves thé‘right to evaluate res_pqhdent’s request and fo
exercise its discretion whethér or not to prant the request, or to take any other action deemed
appropriate and reasonable under the circumstances. Upon formal aceeptance of the sufrende:.r,
respondent shall within 15 'calsnt.iar déys deli\;er ré_s;;ondent’s wallet and wall certificate to the
Division or its designee and res-pondent shall no longer practice medicine. Iiesmndent willno
longer be subj c'ct to the terms and conditions of probation and 'thp surrel_ldér of respondent’s
license shall be deemed disciplinary action. If respondent re-applies for a medical license, the
application shall be treated as a petition for reinstatement of a- revoked certificate. |

18, PROBATION MONITORING COSTS Respondent shall-pay the costs associated

are -currently set at $3,999, but may be adjusted on an annual basis. Such costs shall be payable to
the Medwal Board of Cah fornia and delivered to the Division or its designee no later than

J anuary 31 of each calendar year. Failure fo pay costs w1thm 30 calendar days of the due date is a

11
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violation of probation,

L

T
ACCEPTANCGE
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I have carefully read tho above Stipulsted Settien?émt sod Disciplinﬁry Order and have fully

discussed it with my attorney, Cary W, Miller. I unders

nd the stipulation and the effect it will

have on my Physician's and Syrgeon’s Certificate, 1 enl{sr into this Stipulated Settlement and

Disciplinary Order voluntarily, knowingly, and jnteli‘ig%ntly, and ag:rce to be bound by the

Decision and Order of the Medical Board of Caiii’nmia.{
) . . 1

|

Respondent |

. ML._I""\ é.cMuthLk lA.O v
MARY CHARLENE MURPHY, NID.

I have tead and fully disoussed with Respondent MARY CHARLENE MURPHY, M.D. the

terms and conditions and other matters pontalned in the jabove Stipulated Settlernent and

Dissiplinary Ordex, I appmvé its form and sontent,

ML

iler

Cary W.
id Rae

Aftornay &

DATED: 53/(_'} 1} Con,

pondent

v

_ ENDORSEMER
The foregoing Stipulated Ssiflerent end Disciplin

ary Order is heroby respectiudly

aubrnitted for consideration by the Medical Board of Ca

Affaira,
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Dated: May 9, 2011

SD2016800169
- 1069535].docx
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Respectfully submitted,

KamarLa D, HARRIS

" Attorney General of California

Gan. M. HEPPELL
Supervising Deputy Attorney General

P fin Aoailaf

MARA FAUST
Deputy Attorney General
Artorneys for Complainant
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EpMUND G. BROWN IR, STATE OF GALIFORNIA
Attorney General of California MEDICAL BCM%RE: OF CALIFORNEA
GaIL M. HEPPELL ' %&i‘ Amrx T 2000
Supervising Deputy Attorney General By ;l\ \}\&. \{m Yy ALYAT
W, Davib CORRICK
Deputy Attorney General
State Bar No. 171827

13001 Street, Suite 125

P.0. Box 944255

Sacramento, CA 54244-2550

- Telephone: (916) 445-3496

Facsimile: (916) 327-2247
Attorneys for Complainant

' BEFORE THE
MEDICAT, BOARD OF CALITORNIA
DEPARTMENT.OF CONSUMER AFFAIRS

STATE OF CALIFORNIA
In the Maf.ter of the Accusation Against: | Case No. 10-2008-193683
MARY CHARLENE MURPHY, M.D. ' -
4060 4th Avenue, Suite 115 . : o e
San Diego, CA 92103 ' ACCUSATION ' *
Physician's and Surgson's Certificate Number |
G 74754
‘ " Respondent.’
Complainant alleges: -
PARTIES

1. Linda K. Whitney (Complainant) brings this Accusation solely in her official 'capaci'ty B

asr the Executive Director of the Medical Board of California, Départment of Consumer Affairs,
Statg of California (“Board™). |

2. Onor about July 23, 1992, the Buard‘_issucd p'h}fsician’s and surgeon's certificate
number G 74754 (“license™) to Mary Charlene Murphy, M.D., (“Respoﬂdént;’). The license was
in full force and effect at all times relevant to the charges Bro’ught hereon, and will ‘expii'a on
December 3 1, ZOi I, unless renewed. | . ' N

| JURISDICTION

3. This Accusation is brought before Board under the au'l:hori%y of the following laws.

All section references are to the Business and Professions Code unless 0t11e_>r\a;rise_if1dicated.
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4. The Medical Practice Act (“MPA”) is codified at sections 2000-2521 of the Business

and Professions Code. ' : _
5. Pursuani to section 2001.1, the Board’s highest priority is public protection.

6.  Section 2227(a) of the Code provides as follows:

A licensee whose matter has been heard by an adminisirative
law judge of the Medical Quality Hearing Panel as designated in
Section 11371 of the Government Code, or whose default hag
been entersd, and who is found guilty, or who has entered into a
stipulation for disciplinary action with the [Bloard', may, in
accordance with the provisions of this chapter:

(1) Have his or her license revoked upon order of the division,

(2) Have his or her right to practice suspended for a period not
{0 exceed one year upon order of the division. .

'(3) Be placed on probation and be requfred to pay the costs of
probation monitoring upon order of the division.

~ (4) Be publicly reprimanded by the division.

(5) Have any other action taken in relation to discipline as part of
an order of probation, as the division or an adminisirative law judge

may deem proper.
7. Section 2234 reads, in relevant part, as follows:.

~The Division of Medical Quality shall take action agdinst
any licensee who is charged with unprofessional conduet.
In addition to other provisions of this article, unprofessional
‘conduct includes, but is not limited to, the following:

(b)- Gross negligence.

(c) Repeated negligent acts. To be fepeated, there must be two
or more negligent acts or omissions. An initial negligent act or
ornission foliowed by a separate and distinct departure from the
applicable standard of care shall constitute repeated negligent acts,

' California Business and Professions Code section 2002, as amended and effective January 1, 2008,
provides that, unless otherwise expressiy provided, the term *[B]oard” as used in the Medical Practice Act refers to
the Medical Board of California. References to the “Division of Medical Quality” and “Division of Licensing™ sct
forth in the Medical Practict Act are’also referable lo the Medical Board of California, '
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(1) An initial negligent diagnosis followed by an act or omission
miedically appropriate for that negligent diagnosis of the panent
shall constitute a single negligent act.

(2) When the standard of care requires a change in the diagnosis,

act, or omission that constitutes the negligent act described in paragraph

(1), including, but not limited to, a reevaluation of the diagnosis or

a change in treatment, and the licensee's conduct departs from the
applicable standard of care, each departure constituies a separate and

distinct breach of the standard of care. -

8. Section 2261 provides, in relevant part, as follows:

Knowingly making or signing any certificate or other document directly
_ or indirecily related to the practice of medicine.., which falsely represents
“the existence or nonexisience of a state of facts, constnutes unprofessicnal

conduct.
9. Section 2266 pl;ovides as follows: .

The failure of a j)hysician and surgeon to maintain adequate and
accurate records relating to the provision of services to their patze,nts ‘
constitutes unprofessional conduct.

FIRST CAUSE FOR DISCIPLINE

{Gross Negligence)
- [B&P Code Section 2234(b)]

.10, Re,spondent is a physwlan and surgf:on and is certified by the American Boald of
Surgery. At the time the events glvmg rise to the instant. Accusatmn occurred, Respondent was a
general SUrgeon on staff at Scripps M(u cy Hospital in San Dmgo California.

1. Respondent commmed acts of gross negligence re]atlve to her care and treatment of
two separate patients, in violation of section 2234(b). The facts cons’tltutmg gross negligence are
set forth, infra. | .

Patient L.V, 2

12. Patient L.M. was an §5 year-old man with a distant history of gastric resection Wiﬁl é
side-to-side gastroj ej unostomy réconstruction secondary to stomach cancer when he presented to
Respondent on or about Aprii 15, 20d6, with a large bowel obstruction. Respondent perfonped

emergent exploratory surgery and discovered obstructing transverse colon cancer, Jiver -

% Patient initials are used throughout this pleading to protect patient privacy.
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rﬁctastases, and peritoneal carcinomatosis. After lysing adhesions and decompressing the dilated

L S L VL e |

-.shc caved for him.

procedure wes appropriate, Her pre-operative diagnosis was gastric dilatation/pneumatosis. -

healthy, but Responde.n‘[ felt tho right colon appe.ared “dusky”, Concerned that the dusky

- appearance may have been due to colonic ischemia, Respondent pmfmmed a 11ght~51ded

exploration, with a pre-operative diagnosis of gastric dilatation secondary to possible rupture.

proximal colon utilizing a cdlotomy procedure, Respondent performed a sogmonta.l c_:olectom-y .
and primery anastomosis’, with biopsy of the metastatic lesions. Although she 'failed 10 document |-
it in the patxcnt’s chart, Respondent contends L.M. was adamant in forbidding her to perform a

colostomy, and that L.M.’s wishes govemed Respondent’s operative choices throughout the time

13. Two da};s post-op, o or about April 17, 2006, L.M.'devoloped nauoea, emesis, and
increased zbdominal pain. Amid concerng’of a colocolic anastomotio leak, Respondent ordered
an abdomino] CT-scan. The scan revealed expected post—ooorative ohanges, which neither
confirmed, nor ruled-out a leak. The reading radiologist noted a dilated _sfomach with possfble

pneumnatosis of the stomach wall. Respondent believed the scan indicated a re-exploration

14. Respondent performed the ye-éxploration later that day. L.M’s stomach looked

hemicolectomy, attaching the terminal ileum to the distal transverse colon. She also performed a
gastrostomy 1o decompr'ess the stomach. Thc. pa’chologj{ report analyzing the resected colon did -
not confirm critical ischomia‘, though there were scé_ﬁcred oloerafions that were possibly ischernic
in nature; | -

15.  On’or about April 23, 2(}06',; Respondent docnmented concerns :ﬂoout a gastric outlet
cbstruction, _z'loiing that, “we need to lmo{v whether there is an abscess, adhesions_, or tumor

obstructing the efferent limb.” The next day, April 24, 2006, Respondent conducted another re-

The pre-operative diagnosis proved to be incorrect, but Respondent did find peritoneal
contamination with small bowel contents and leakage from the ileal sfump adjacent to the

ileocolic anasiomosis she had fashioned two days eaflier. Respondent proceeded to revise and re- |

3 .o . b .
An anastomosis is the connection of normally separate parts or spaces 50 they intercommunicate,
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ereate the ileocolic aﬁastomosis. She alée revised the gastrojejunostomy that had Been ﬁe1'formed
years earlier, utilizing & total of two anastomoses to re-esita’elish intestinal continuity, L.M. did,
not do well postoperatively, end he passed away about ‘chree days after the sufgery

16. Respondent 5 decision to perform a re—exploratlon procedure on L.M. ’cwo days after
he had undergone emergency intra-abdominal surgery consmutes gross negligence. The
symptoms L.M. was displaying on post-operative day two should have been reeogmzed as
secondary to a routine postoperative ileus, A reasonably iarudeﬁt surgeon would have simply
p]aeed a nasogastric tube, and waited a few days for the ileus to résolve, Further Respondent
took the unusual step of obtammg a CT-scan on post-operative day two, A reasonably prudent
surgeon would consider it a mistake to be guided by CT-scan findings sooner than post-operative
day ﬁye or 8ix fel-lowing a laparotomy. Imra;_operatively, L.M.’s stomach was normal, end it was
unnecessary for Respondent to perform a é,astrostomy when a nasogastric tube would have
sufficed, without the risk of Jeak from creating another hole in L.M,. 's gastrointestinal tract.

Finally, eiespite the alleged “dusky” appearance of the right colon, Respondent should not have

| performed a hemicolectomy at that time given all the circumstances. Indeed, the pathology

findings demonstrated the absence of any full' thickness necrosis m the colon at that time, and'the
_hemieolectomy exposed LM, to an um‘eaeonable rigk for posjt-surgicaf cornplications,

17, The-decision to order a C'T-scan on poet—opel'atiVe day two, which led to the the
decision to 131,1’( L.M. through an abdominal re-exploration that day resulﬁné in the performance of
a gestrostomy and right-sided hemicolectomy secondary to the reuexplorafion, all constitute -
exireme departures from the standard of care relative to Respondent’s care and {reatment of
patie.nt IM - -

18. The gastrojejunosiomy revision perfermed i::y Respondent on L.M, on or about April‘
24, 2006, constitutes gross negligence. By the.tim-e Respondent took L.M: back to surgery on or |
about Apri) 24, 2006, he was a very medically fragile elderly gentlernan who had recently '
uhdergone two maj] 0.1' operative procedures. He should not have been subjected to any surgical
procedure for a conditieﬁ that-was not directly Iife—threatellil'lg. The gastrojejunostomy in place
prior to the surgery had worked well for many years, and there was no reason to suspect it would
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not continue to keep working. Thus, fche revi_sion procedure was completely unnecessary, and
subjected L.M. to unreasonable risk for post~surgicai complications. Th&contra_ip_dicéted revision
procedure contributed to L.M’s death: three days leter. Performance.of the procédﬁrc under the -
ciroumstances constitutes an extreme departure from the ordinary standard of conduct relative to
Respondént’s care and treatment of patient L.M. |

Patient C, R . _
19, CR. wasa chromcally deb1]1tated bedbound 68 year-old female patient when she

underwent a blind-ended dlstai colostomy. The surglcal procedure was performec] by Respondent | -
on or about March 5, 2007, }ltlilzlng a minimally i 1nvasw_e frephine inciston. Prior to the surgery,
Respondent made no formal identiﬁcﬁtion of the proximal Hmb. Rather, she assumed from the
orientation of the bowel that the superior i:;owel was proximal, and the inferjor bowel was distal.
Conseqﬁently, Respondent mis‘EakenIy formed the c;ol-ostomj} from the defunctionalized (distal)
limmb, and stapled off the end of the functional (pr‘oximal.) Hi‘nb.

20. | Ol:l or about March 16, 2607, Respondent re~§xplorad C.R’s sbdomen because the
colostorny was not working, and C.R: ha& become critically i1l with respiratory failﬁre and
hypotension. Respondent utilized a midline incision to re-explore CR’s abdomen. In her o

operative note, she documented the presence of a volvulus (abnormally twisted) descending

' colen, but did not document the fact that she had fashioned the colostomy from the wrong limb

eleven days earlier. Respondent af)propri ately revised the colostomy to a correct and Tunctional
formation, and the post-operative pathology report documented 1emoval of the original
colostomy. Postoperatively, C R developed sbdorainal wall necrosis 1equ1r1ng debridement, and
a bowel fistula. She died from oomphcafuons related to her underlying vascular disease th1rteen_
months later. | | |

21, Fotming the colostomy from the wrong limb constitutes gross negligence by.

Respondent relative to her care and treatment of C.R. All reasonably prudent surgeons

" understand the pofential of mistakenly utilizing the wrong limb when performing a colostomy,

particularly when using a minimally invasive technique such as a trephine incision. There are a
number of different means available to a surgeon to assure that the proper limb is utilized in .
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forming a colostomy, and the surgeon must avail himself or herself of one of those means to

ensure the appropriate. limb is used. Reéponden-t’s failure to take proper steps to satisfy herself | |

that she was utilizing the correct limb when she performed the March 9, 2006, colosiomy on C.R.

constitutes an exireme departure from the ordinary standard of conduct relative to Respondent’s
care and treatment of patient LM, '

SECOND CAUSE FOR DISCIPLINE
(Repeated Negligent Acts)
[B&P Code Section 2234(¢)] -

22. Respondent s license is subject to disciplinary action under sectlon 2234(c) in that she
is guilty of1 epcated neghgent acts relative {o'her care and treatment of three separate paucnts

The facts constituting the negligence are set forth, mﬁ*a.

PatlentS V. o P -
23, Patlent S. V was 63 years-oid when she was admitted to the hospital on or about

Decembez 20 2007, S V. was an obese, diabetic female with a chlcf complaint of abdomlnal pain.
Laboratory testing revealed an elgvated white blood cell ("WBC“) count, and an abdominal CT-
scan was positive for inflammation in the area of the terminal ileum, cecum, appendix,'aﬁd
si_grhéid colon. S.V. was treated conservatively ‘with antibiotic therapy for three days.
| 24. . 'However, by December 23, 2007 she was expenencmg more abdominal paln her
WBC had risen, and a repeat abdominal CT-scan showed mcleased mﬂammatory changes. At
that point, with conservative therapy having failed, Respondent decided to perform abdominal
exﬁloratqu'smgery. Respondent's preoperative diagnosis was cecal diverticulitis. However,
ntraoperatively, she disﬁgovared two areas of perforation in S.V.'s terminal ileum, which
Respondent thought may. have beenvsgcondary to Crohn's disease, a bacterial infectio_ﬂ, ora
mycobacter-ial infection, The sipmoid cojon was observed to be p-ositive for diverticulosis, but
nega-tive'for inflammation. During the surgical procedure, Respondent pla‘ceé a drain-in the right
paracolic gutter. _

25. ~ On or about January 4, 2008, post-op day 12, the drain produced matorial that
appeared to be fecal in nature. Although 5.V.'s WBC was elevaied an abdominal CT-scan
pe:rformed that day was negatwe for any 51gns of abscess or colitis. The next day, J anuary 5,°

7.
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2008, Resiaondcnt performed a second abdomunal expioratory procedure, At that time, she found |

a small sigmoid colon diverticular perforation. She proceeded ‘ic_) resect 5 mm. of sigmoid colon,
and complefed a Hartmann's opesation with an end colostonty and blind rectosiglﬁoid st_u;np.
During the exploratory surgery, Respondent disrupted the ileocolic anastomosis from the prior
exploratory surgery, wﬁi ch required rese-ction and creation of a new anastomosis

. 26. © Respondent's dBClSIOI] 1o perform a re~expioratlon of S V.'s'abdomen on or about
January 5, 2008 is & departure from the standard of care. The fecal fistula was being controlled
by the ri ght pa_racolic gutter drain, and the abdominal CT-scan performed that day did not -
demonstrate a drainable collection, and did not sugpest the presence of colonic 1schemla Even if
S V was expencncmg mther an anastomotlc leak and/or a perforated sigmoid d1vert10ul1ns both
conditl ons could be treated by dramage alone, and &-drain was alreac_ly in place. Further, the re-
explorat.ion sirgery was 'c'iifflcult and unreasonably dangerous under the ciroumstances. S:V. was
in sfabie condition, and as she was only ofy po-stwop c_iay. 13, it was-quite possible thet S.V.'s fecal

fistula would have sportaneously resolved with bowel rest and additional time. Re-exploring the

abdomen subjected S.V. to unreascnable complications due to the inflammation and adhesions of. |

all bowel segmenis at that post;0pera‘cive stape. In short, the surgical risks of the January 5, 2008,

" abdominal re-exploration clearly outweighed the potcntial benéﬁts, and exposing S.V. to those

. risks constitutes a departure from the applicable standard of care relative to Respondent's care and

treatment of patient 8.V,

Patient N.IML. )
27.  Patient NLM. was a 70 year-old morbidly obese female with a history of diabetes,

fcvisiqn gasiric bypass surgery, and a chroﬁicaliy incarceratc_d ventrall incisional hernia when she
presented to Tri-City Hospital with acute chol_ecystitis’ on or about April 19, 2008. She was
admitted for I'V antibiotic t_herapy. The admitting internist noted that N.M. was likely to
+ ultimately need an open (as opposed to laparos'-copic) cholecyst_ectomj.( given her history of gastric
bypass aﬁd her underlying obesity, as the procedure would be more challenging given those

factors.
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28.  Onor about Apri! 25, 2008, Respondent took N.M. to the operatmg room for a
laparoscopic procedule. consisting of gall bladder removal, lysm of adhesmns and a ventral herma

suture repeair. The operation lasted 3 hours and 20 minutes, By the evening of April 26, 2008,

i IN.M. was hypotensive, and had experienced a significant drop in hemoglobin and hematocrit

levels, which was suggestive of an infra-abdeminal hemorrhage.” Respondent took N.M. back to

surgéry and commenced a laparoscopic exploratory procedure. After approximately 2 hours and

30 minutes, Respondent converted to an open procedure because she was unable to evacuate all

' clot material and adequately evaluate the abdomen for the source of the bleed. When Respondent

opened N.M.'s, abdomen she discovered a segment of transverse colon that had been
devascularized dunng the pnor day's operatwe procedme which reqmred resectzon Respondent

removed 31 cm. of colon, and made & primary anastomosis. The surgery lasted a total of 4 hours
. ] | i

and 30. rnmutes

29. RBSpondcnt*s decision to begin and complete the Apnl 25, 2008, surgery
laparoscopically constitutes a departure from the apphcabie standard of care given N.M.,'s risk
factors, which included two prior open upper abdomma] operations and a symptomatm
chronically incarcerated ventral hernia, Further, Respondent s devascularization of N.M.s

transverse colon constitutes a departure from the applicable standard of care. Finally,

- Respondent’s Idel“fonnance of the Apn't 26, 2008, exp-loratory procedure on N.M. constitutes a -

departure from the applicable standard of care in that Respondent began the procedure

laparoscopically, and it took her over two hours to make the decision to convert to an open

procedure, That was an unacceptably long period of time given N.M.'s comorbidities and the life-

threatening nature of her intra-abdominal bleed.

Patient K.G,

30,  Patient K.G. was an §2 year-old man suffering from a partially obstructing right-
sided cojon cancer when, on or about June 24, 2007, Respondent performed an exploratory
surgical procedure on K. G. utlllzmg a nght upper quadrant oblique transverse incision.
Intraoperatively, RE':spGndent discovered a large hepatic flexure mass that invaded the mesentery,

including farge lymph nodes within the mesentery. Respondent attempted a radical resection of

9

Accusation




(9%

wn

oo

11
12
13,

14

15
16
17
18
19
2.0
21
n
23
74
25
26

27 |

28

o~ (=)

the cancer-ous _tissue, é.nd as the surgery progressed, Respo@eﬁt encountered massive
hemorthaging from the root of the mesentery, Respondent called for, and received, assistance
from an on—.call tranma éurgeon, and the tWO surgeons were able to get control of the bleeding,
which proved to be a venous bleed froﬁl a guperior mesenteric vein branch, Seven units of blood
Wcre.required to restore adequate blood volume,’ Due-to concerns about the viability qflthe'smal]

howel, Respondent did not make an anastomosis, but rather perforimed a "damage control”

abdominal closure utilizing an IV bag and surgical towels fo avoid an abdominal compartment

syndrome.

31.  Postoperatively, K.G.'s coﬂdition deieriorated. He developed signs and symptoms
of sepsis.such as disseminated intravascular doagﬁiation and anuria. On or about the morning of
June 25, 2007, Respondent took K.G. back to su'l"gery and removed: 42 cm. of nonviéble small
i;owel. That afternoon, ResPDndent again took KG back to.surgery. and 1'emoveﬁ' anqﬂncr 25 I. .
cm, of ischemic small intestine. A;[ that time, ' shﬁ also made a jejunocolic zmastom‘o'sis,_ which
Iemamed leak-free through K.G's July 17, 2007, hospital discharge. | '

32, Respondent's care and treatment of K.G. constitutes a departure ﬁom the
applicable standard of vare relative to'the initial cancer surgery. While surgical intervention was
indicated, given the fact that K.G‘. was an elderly and sick gentleman, Respondent's surgi cal
technique was ovelly aggresswe and demonstraied an unacceptable disregard for potential
surgical nsks

33, Insum, Respondent’s actions as described, supra, constitute repsated negligent
acts within the meaping of section 2234(c) relative to her care and tre:atmc;.r:l’c of S.V., N.M., and
K.G., respecfix;ely as follows: -

]_. On or about January 5, 2008, R.espondenf pérformpd a contra—indica’éed

abdominal exploratory surgery on paﬁént SV

2. On or about April 25, 2008, ReSpondent performcd a laparoscopic
abdominal procedure on patient N.M., when the cir cumstances warranied
an open proc:edure

3. Respondent caused devascularization of N.M,’s transverse colon during

10
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the laparpscopic procedure she performed on or about April 25, 2008,
4. When Respondent re-explored N.M.’s abdomen the day after the initial
laparoscopic procedure, she began the re-exploration laparoscopically, and
failed to convert to an open procedure-in a timely manner.

5. The operative procedure Respondent performed on X.G. on or about June

24, 2007, was overly aggressive under the circumstances that existed at the

time. -

THIRD CAUSE FOR DISCIPLINE
(False Docamentation)
[B&P Code Section 2261]

* Patient C.R.

34.  Complainant hereby incorporates paragraphs 19-20 of the instant Accusation as

Ithough fully set forth herein.

-35.  Respondent is guilty of unproﬁ:ssiénal conduct pursuant to section 2261 in that shej
drafied and signed an operative report relative to the March 16, 2007, surgical procedure she|-
performed on patient C.R., and knowingly failed to state in the report that she had utilized the

wrong limb to form C.R.’s colostomy on or about March 5, 2007, Respondent omitted her error

|

from the réport intentionally and purposefully, despite the fact that her error was a significant and

material, factor in C.R.’s medical care-and treatment. The unprofessional conduct committed by

i{espoﬁdent in falsifying C.R.’s medical record subjects her license to discipline.
i1
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lPRAYER .
WHEREFORE, Coﬁplainanﬂequasts that a heariné be held on the mattefs herein alleged,
and that foiléwing the hearing, the Medical Board of Ca]ifornia issue a decision:
1. Revoking or suspending physician's and éurgeon's certificate number G 74754, issued
to Mary Charlene Murphy, M.D., '
2. Revoking, suspending or denying approval of Mary Charlene Murphy, M.D's
anthority to supervise physician's assistants, pursuant to section 3527 of the Code; -

3,  Ordering Mary-Charlene Murphy, M.D., to pay the costs of probation monitoring, if

/y :

- LINDA K. WHITNEY
ot Exescutive Diregtor,
Madical Board of Califoria

Department of Conswiner Affairs

placed on probation; and,

4,  Taking such other anci firther action as de

DATED: _ June 22, 2010
R )

State of California
Complainant
SD2010800169
10578682.doc
i2
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