BEFORE THE
MEDICAL BOARD OF CALIFORNIA |
DEPARTMENT OF CONSUMER AFFAIRS . ' |
STATE OF CALIFORNIA : |

- In the Matter of the Accusation and
Petition to Revoke Probation Against:

ALLEN A, FUJIMOTOQ, M.D. Case No. 8002015015126

Physician's and Surgeon's
Certificate No. G 7287

Respondent

DECISION AND ORDER

" The attachéd Stipulated Surrender of License and Order is hereby adopted as
the Decision and Order of the Medical Board of California, Department of
Consumer Affairs, State of California.

This Decision shall become effective at 5:00 p.m. onDecember 31, 2016,

IT IS SO ORDERED Dscenber 19, 2016.

MEDICAL BOARD OF CALIFORNIA

By:
Kimberly Kirchmeyer
Executive Director
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KAMALA D. HARRIS

Attorney General of California

E. A, JonESIII

Supervising Deputy Attorney General

CLAUDIA RAMIREZ

Deputy Attorney General

State Bar No. 205340
California Department of Justice
300 South Spring Street, Suite 1702
Los Angeles, California 90013
Telephone: (213) 897-5678
Facsimile: (213) 897-9395

Attorneys for Complainant

BEFORE THE
MEDICAL BOARD OF CALIFORNIA
DEPARTMENT OF CONSUMER AFFAIRS
STATE OF CALIFORNIA

In the Matter of the Accusation and Petition to | Case No. 800-2015-015126
Revoke Probation Against:
OAH No. 2016080869
ALLEN FUJIMOTO, M.D. -
16177 Hesperian Blvd, Suite C STIPULATED SURRENDER OF
San Lorenzo, California 94580 LICENSE AND ORDER

Physician’s and Surgeon’s Certificate
No. G 7287,

Respandent,

IT IS HEREBY STIPULATED AND AGREED by and between the parties to the above-

entitled proceedings that the following matters are true:
' PARTIES

I. Kimberly Kirchmeyer (“Complainant”j is the Executive Director of the Medical
Board of California (“Boérd”). She brought this action solely in her official capacity and is
represented in this matter by Kamala D, Harris, Attorney General of the State of California, by
Claudia Ramirez, Deputy Attorney General.

2. Allen Fyjimoto, M.D). (*Respondent”) is represented in this proceeding by attorney
Albert J. Garcia, Esq., whose address is 2000 Powell Street, Suite 1290, Emeryville, California
94608.

3. On or about October 30, 1961, the Board issued Physician’s and Surgeon’s Certificate

|

Stipulated Surrender of License (Case No. 800-2015-015126)




Surrender of License as its decision until the effective date of the decision, he shall not order,

No. G 7287 to Respondent. That certificate was in full force and effect at all times relevant to the
charges brought in Accusation and Petition to Revoke Probation No. 800-2015-015126 and will
expire on October 31, 2017, unless renewed.

JURISDICTION

4. Accusation and Petition to Revoke Probation No. 800-2015-015126 was filed before
the Board and is currently pending against Respondent. The Accusation and Petition to Revoke
Probation and all other statutorily required documents were properly served on Respondent on
July 13, 2016. Respondent timely filed his Notice of Defense contesting the Accusation and
Petition to Revoke Probation. A copy of Accusation and Petition to Revoke Probation No. 800-
2015-015126 is attached as Exhibit A and incorporated by reference.

ADVISEMENT AND WAIVERS

5. Respondent has carefully read, fully discussed with counsel, and understands the
charges and allegations in Accusation and Petition to Revoke Probation No, 800-2015-015126.
Reépondent also has carefully read, fully discussed with counsel, and understands the effects of
this Stipulated Surrender of License and Order.

6. Respondent is fully aware of his legal rights in this matter, including the right to a
hearing on the charges and allegations in the Accusation and Petition to Revoke Probation; the
right to confront and cross-examine the witnesses against him; the right to present evidence and to
testify on his own behalf; the right to the issuance of subpoenas to compel the attendance of
witnesses and the production of documents; the right to reconsideration and court review of an
adverse decision; and all other rights accorded by the California Administrative Procedure Act
and other applicable laws.

7. Respondent voluntarily, knowingly, and intelligently waives and gives. up each and
every rigﬁt set forth above,

8. Respondent agrees that, commencing on the date the Board adopts the Stipulated

prescribe, dispense, administer, furnish, or possess Human Chorionic Gonadotropin (“HCG™),

and shall not allow any person ot entity to order, prescribe, dispense, administer, furnish, or
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possess HCG under his physiciah’s and surgeon’s certificate or Drug Enforcement Administration
permit.

CULPABILITY

'9.  Respondent understands that the charges and allegations in Accusation and Petition to
Revoke Probation No. 800-2015-015126, if proven at a hearing, constitute cause for imposing
discipline upon his Physician’s andrS'urgcon’s Certificate,

10.  Forthe ;ﬁurposc of resolving the Accusation .and Petition to Revoke Probation without
the expense and uncertainty of further proceedings, Respondent agrees that, at a hearing, |
Complainant could establish a factual basis for the charges in the Accusation and Petition to
Revoke Probation and that those charges constitute cause for discipline. Respondent hereby gives
up his right to contest that cause for discipline exists based on those charges. -

I1. Respondent understands that by signing this stipulation he enables the Board to issue
an order accepting the surrender of his Physician’s and Surgeon’s Certificate without further

Process.

CONTINGENCY

12, This stipulation shall be subject to approval by the Board. Respondent understands
and agrees that counsel for Complainant and the staff of the Board may communicate directly
with the Board regarding this stipulation and surrender, without notice to or participation by
Respondent or his counsel. By signing the stipulation, Respondent understands and agrees that he
may notrwithdraw his agreement or seek to rescind the sl“.ipulation prior to the time the Board
considers and acts upon it. If the Board fails to ad.opt this stipulation as its Decision and Order, .
the-Stipulated Surrender and Disciplinary Order shali be of no force or effect, cxcept for this
paragraph, it shall be inadmissible in any legal action between the parties, and the Board shall not
be disqualified from further action by having considered this matter.

13.  The parties understand and agfee that Portable Document Format (PDF) and facsimile
copies of this Stipulated Surrender of License and Order, including Portable Document Format
(PDF) and facsimile signatures thereto, shall have the same force and effect as the originals.

14. In consideration of the foregoing admissions and stipulations, the parties agree that

3
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the Board may, without further notice or formal proceeding, issuc and enter the following Order:
ORDER
~ ITIS HEREBY ORDERED that Physician’s and Surgeon’s Certificate No. G 7287, issued
to Respondent Allen Fujimoto, M.D., is surrendered and accepted by the Medical Board of
Catifornia.

1. | The surrender of Respondent’s Physician’s-and Surgeon’s Certificate and the
acceptance of the surrendered license by the Board shall constitute the irr;position of discipline
against Respondent. This stipulation constitutes a record of the discipline and shall become a part
of Respondent’s license history with the Medical Board of California.

2. Respondent shall lose all rights and privileges as a Physician and Surgeon in
California as of the effective date of the Board’s Decision and Order. The effective date of the
decision shall be December 31, 2016,

3. Commencing on the date the Board adopts the Stipulated Surrender of License as its
decision until the effective date of the decision, Respondent shall not order, prescribe, dispense,
administer, furnish, or possess HCG, and shall not allow any person or entity to order, prescribe,
dispense, administer, furnish, or possess HCG under his physicién’_s énd surgeon’s certificate or
Drug Enforcement Administration permit.

4,  Respondent shall cause to be delivered to the Board his pocket license, if one was
issued, and his wall certificate on or before the efTective date of the Decision énd Order. .

5. If Respondent ever files an application for licensure or a petition for reinstatement in
the Statc of California, the Board shall treat if as a petition for reinstatement, Respondent must
comply with all the laws, regulations and procedures for reinstatement of a revoked license in
effect at the time the petition is filed, and all of the charges and allegations contained in
Accusation and Petition to Revoke Probation No. 800-2015-015126 shall be deemed to be true,
correct and admitted by Respondent when the Board determines whether to grant or deny the
petition. |

6.  If Respondent should ever apply or reapply for a new license or certification, or

petition for reinstatement of a license, by any other health care licensing agency in the State of

y .
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Californin, all of the charges and allegations contained in Accusation and Petition to Revoke
Probation, No. 800-2015-015126 shail be deemed to be true, correct, and admitted by Respondent
for the purpose of any Statement of Issues or any other proceeding seeking to deny or restrict
licensure. o | |
ACCEPTANCE

[ have carefully read the above Stipulated Surrender of License and Order and have fully
discussed it with my attorney, Albert J. Garcia, Esq, I understand the stipulation and the effect it
will have o my Physician’s and Surgeon’s Certificate. I enter into this Stipulated Swrrender of
License and Order voluntarily, knowingly, and intelligently, and agree to be bound by the
Decision and Order of the Medical Board of California.

DATED: )| Moven bee 2ot6 W@’gm

ALLEN FUIIM®T(Q, M.D,
Respondent

T have read and fully discussed with Respondent Allen Fujimoto, M.D. the tepms and
conditions and other matters contained in this Stipwlated Surrender of License and Order. I

approve its form and content,

paten: [/-2/- /L WA"‘”
' , ALBERTIZ?GRRCIA, ESQ.
Attorney for Respondent

5
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ENDORSEMENT

The foregoing Stipulated Surrender of License and Order is hereby respectfully submitted

for consideration by the Medical Board of California of the Department of Consumer Affairs.

Dated: “/ /(‘9

LA2016501064
62169058.doc

6

Respectfully submitted,

KAMALA D. HARR]S

Attorney General of California

E. A, JONES I

Supervising Dcputy Attorney General

C&Uxﬂ(lwu Dt

" CLAUDIA RAMIREZ

Deputy Attorney General
Atiorneys for Complainant

Stipulated Surrender of License (Case No. 800-20 15—015126)




Exhibit A

Accusation and Petition to Revoke Probation No. 800-2015-015126
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BEFORE THE
MEDICAL BOARD OF CALIFORNIA
DEPARTMENT OF CONSUMER AFFAIRS
STATE OF CALIFORNIA

‘Physician’s and Surgeon's Certificate

In the Matter of the Accusation and Petition to | Case No. 800-2015-015126
Revoke Probation Against:
ACCUSATION AND PETITION TO
ALLEN A. FUIIMOTO, M.D. REVOKE PROBATION

16177 Hespetian Blvd., Suite C
San Lorenzo, California 94580

No. G 7287,
Respondent.
Complainant alleges:
PARTIES
L Kimberly Kirchimeyer (*Complainant™) brings this Accusation and Petition to Revoke

Probation solely in her official capacity as the Executive Director of the Medical Board of
California, Department of Consumer Affzirs (“Board™).

2. On or about October 30, 1961, the Board issued Physician’s and Surgeon’s Certificate
Number G 7287 to Allen A. Fujimoto, M.D. (“Respondent™). That Certificate was in full force
and effect at all times relevant to the charges brought herein and will expire on October 31, 2017,
unless renewed. |

3. Inadisciplinary action entitled /n the Matter of the Accusation Against Allen A.
Fujimoto, M.D., Case Number 12-2010-208469, the Medical Board of California issued a

1
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decision, effective September 21, 2012, in which Respondent’s physician’s and surgeon’s
certificate was revoked, the revocation was stayed, and his license was placed on probation for
five years with terms and conditions. A copy of that decision is attached as Exhibit “A” and

incorporated by reference.

NON-LICENSURE

4, At all relevant times herein, neither a “T.R.” nor a “M.IK.” were licensed by the Board
as a physician and surgeon nor were they licensed by.the Osteopathic Medical Board of California
as an osteopathic physician. They are not nurses, nurse practitioners, or physician assistants.

 JURISDICTION

5. This Accusation and Petition to Revoke Probation is brought before the Board, under_
the authority of the following laws. All section references are to the Business and Professions
Code (“Codé”) unless otherwise indicated. |

6.  Section 2227 of the Code provides that a licensee who is found guilty under the
Medical Practice Act may have his or her license revoked, suspended for a period not to exceed
one year, placed on probation and required to pay the costs of probation monitoring, or such other
action taken in relation fo discipline as the Board deems proper. 7

7. Section 23.7 of the Code states:

“Unless otherwise expressly provided, ‘licénse’ means license, certificate, registration, or
other means to engage in a business or profession regulated ‘by this code or referred to in Section
1000 or 3600.7

| 8. Section 119 of the Code states:

“Any person who does any of the following is guilty of a misdemeanor:

“(a) Displays or causes or permits to be displayed or has in his or her possessionr either of
the following: .

“(1) A canceled, revoked, suspended, or fraudulently altered liccnser.

“(2) A fictitious license or any document simulating a license or purporrting to be or have
been issued as a license.

“(b) Lends his or her license to any other person or knowingly permits the use lhc:‘eo%by

2
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another.

“(c) Displays or represents any license not issued to him or her as being his or her license.

“(d) Fails or refuses to surrender to the issuing authority upon its lawful written demand any
license, registration, permit, or certificate which has been suspended, revoked, or canceled.

“(e) Knowingly permits any unlawful use of a license issued to him or her.

*“(f) Photographs, photostats, duplicates, manufactures, or in any way reproduces any license
or facsimile thereof in a manner that it could be mistaken for a vélid license, or displays or has in
his or her possession any such photograph, photostat, duplicate, reproduction, or facsimile unless
authorized by this code.

“(g) Buys or receives a fraudulent, forged, or counterfeited license knowing that it is
fraudulent, forged, or counterfeited. For ﬁurposes of this subdivision, ‘fraudulent’ means
containing any misrepresentation of fact.

“As used in this sectibn, ‘license’ includes ‘certificate,” ‘permit,” *authority,” and
‘registration’ or any other indicia giving authorization to engage in a business or profession
regulated by this code or referred to in Section 1000 or 3600.”

9.  Section 125 of the Code states:

“Any person, licensed under Division | (commencing with Section 100), Division 2
(commencing with Section 500), or Division 3 (commencing with Section 5000) is guilty of a
misdemeanor and subject to the disciplinary provisions of this code applicable to him or her, who
conspires with a person not so licensed to violate any provision of this code, or who, with intent
to aid or assist that person in violating those provirsions does either of the following:

“(a) AlloWs his or her license to be used by that person.

“(b) Acts as his or her agent or partner.”

10.  Section 651 of the Code states:

*“(a) It is unlawful for any person licensed under this division or under any initiative act
referred to in this division to disseminate or cause to be disseminated any form of public
communication containing a false, fraudulent, misleading, or deceptive statement, claim, or image

for the purpose of or likely to induce, directly or indirectly, the rendering of professional services

3
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or furnishing of products in connection with the professional practice or business for which he or
she is licensed, A ‘public communication’ as used in this section includes, but is not limited to,
corﬁmunication by means of mail, television, radio, motion picture, newspaper, book, list or
directory of healing arts practitioners, Internet, or other electronic communication.

“(b) A false, fraudulent, misleading, or deceptive statement, claim, or image includes a
statement or claim that does any of the following:

*(1) Contains a misrepresentation of fact.

“(2) Is likely to mislead or deceive because of a failure to disclose material facts.

“(3)A) Is intended or is likely to create false or unjustified expectations of favorable
results, including the use of any photograph or other image that does not accurately depict the
results of the procedure being advertised or that has been altered in any manner from the image of
the actual subject depicted in the photograph or image.

“(B) Use of any photograph or other image of a model without clearly stating in a prominent

location in easily readable type the fact that the photograph or image is of a model is a violation of

.subdivision (a). For purposes of this paragraph, a model is anyone other than an actual patient,

who has undergone the procedure being advertised, of the licensee who is advertising for his or
her services.

“(C) Use of any photogra_ph or other image of an actual patient that depicts or purpotts to
depict the results of any procedure, or presents ‘before’ and ‘after’ views of a patient, without
specifying in a prominent location in easily readablc type size what procedures were performed on
that patient is a violation of subdivision (a). Any ‘before® and ‘after® views (i) shall be
comparable in presentation so that the results are not distorted by favorable poses, lighting, or
other featurcs of presentation, and (ii) shall contain a statement that the same “before” and “afier’
results may not occur for all patients.

“(4) Relates to fees, other than a standard consultation fee or a range of fees for specific
types of setvices, V\}ithou.t fully and spéciﬁ_cally disclosing all variables and other matcrial factors.

“(5) Contains other rEpreserltatiO_ns or implications that in reasonablc probab_ility will cause

an ordinarily prudent person fo misunderstand or be deceived,

4
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*“(6) Makes a claim either of professional su-periorily or of performing services in a superior
manner, unless that claim is relevant to the service being performed and can be substantiated with
objective scientific evidence. _

“(7) Makes a scientific claim that cannot be substantiated by reliable, peer reviewed,
published scientific studies. - -

“(8) Includes any statement, endorsement, or testimonial that is likely to mislead or deceive
becaﬁse of a failure to disclose material facts.

@ o

“{g) Any violation of this section by a person so licensed shall constitute good cause for
revocation or suspension of his or her license or othet disciplinary action.

«

[1. Section 2051 of the Code states:

“The physician’s and surgeon’s certificate authorizes the howlder to use drugs or devices in '
or upen human beings and to sever or penetrate the tissue of human beings and to use any and all
other methods in the treatment of diseases, injurics, deformities, and other physical and mental
conditions.”

[2.  Section 2052 of the Code states:

“(a) Notwithstanding Section 146, any person who practices or attempts to practice, or who
advertises or holds himself or herself out as practicing, any system or- mode of treating the sick or
afflicted in this state, or who diagnoses, treats, operates for, or prescribes for any ailment,
blemish, deformity, disease, disfigurement, disorder, injury, or other physical or mental condition
of any person, without having at the time of so doing a valid, unrevoked, or unsuspended
certificate as provided in this chapter [Chapter 5, the Medical Practice Act], or without being
authorized to perform the act pursuant to a certificate obtained in accordance with some other
provision of law, is guilty of a public offense, punishable by a fine not exceeding ten thousand
dollars ($10,000), by imprisonment pursuant to subdivision (h) of Section 1170 of the Penal
Code, by imprisonment in a county jail not cxceeding one year, or by both the fine and either |

imprisonment.

5
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“(b) Any person who conspires with or aids or abets another to commit any act described in
subdivision (a) is guilty of a public offense, subject to the punishment described in that
s.ubdivision. '

“{¢) The remedy provided in this section shall not preclude any other remedy provided by
[aw.”

13. - Section 2234 of the Code states:

“The board shall take action against any licensee who is charged with unprofessional
conduct. In addition to other provisions of this article, unprofessional conduct includes, but is not
limited to, the following:

“(a) Violating or attempting to violate, directly or indirectly, assisting in or abetting the
violation of, or conspiring o violate any provision of this chapter.

“(b) Gross ncgiigencé.

“(c) Repeated negligent acts. To be repeatéd, there must be two or more negligent acts or
omissions. An initial negligent act or omission followed by a separate and distinct departure from
the applicable standard of care shall constitute ref;eated negligent acts.

“(1) An initial negligent diagnosis followed by an act or omission medically appropriate
for that negligent diagnosis of the patient shall constitutc a single negligent act.

“(2) When the standard of care requires a change in the diagnosis, act, or omission that
constitutes the negligent act described in paragraph ‘(l),r including, but not limited to, a
reevaluation of the diagnos.is or a change in treatment, and the licensee's conduct departs from the
applicable standard of care, cach departure coﬁstitutes a scparate and distinct breach of the
standard of care.

14, Section 2264 of the Code states:

*“The employing, directly or indirectly, the aiding, or the abetting of any unlicensed person

or any suspended, revoked, or unlicensed practitioner to engage in the practice of medicine or any

other mode of treating the sick or afflicted which requires a license to practice constitutes

unprofessional conduct.”

6
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15.  Section 2266 of the Code states:

“The failure of a physician and surgeon to maintain adequate and accurate records relating
to the provision of services to their patients constitutes unprofessional conduct.”

16.  Section 2271 of the Code states: -

“Any advertising in violation of Section 17500, relating to false or misleading advertising,
constitutes unprofessional conduct.”

17.  Section 2272 of the Code states:

“Any advertising of the practice of medicine in which the licensee fails to use his or her
own name or approved fictitious name constitutes unprofessional conduct.”

18.  Section 4076 of the Code states:

“(a) A pharmacist shall not dispense any prescription except in a container that lﬁeets the
requirements of state and federal law and is correctly labeled with all of the following:

“(1) Except when the prescriber or the certified nurse-midwife who functions pursuant to a

“standardized procedure or protocol described in Section 2746,51, the nurse practitioner who

functions pursuant to a standardized procedure described in Section 2836.1 or protocol, the
physician assistant who functions pursuant to Section 3502.1, the naturopathic doctor who
functions pursuant to a standardized procedure or protocol described in Section 3640.5, or the
pharmacist who functions pursuant {o a policy, procedure, or protocol pursuant to Section 4052.1,
4052.2, or 4052.6 orders otherwise, ¢ither the manufacturer’s trade name of the drug or the
generic name and the name of the manufacturer. Commonly used abbreviations may be used.
Preparations containing two or more active ingredients may be identified by the manufacturce’s
trade name or the commonly used name or the principal active ingredients.

“(2) The directions for the use of the drug.

“(3) The name of the patient or patients,

“(4) The name of the prescriber or, if appiicablc, the name of the certified nurse-midwife
who functions pursuant to a standardized procedure or protocol described in Section 2746.51, the
nurse practitioner who functions pursuant to a standardized procedure described in Section 2836.1

or protocol, the physician assistant who functions pursuant to Section 3502.1, the naturopathic

7
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doctdr who functions pursuant to a stand-ardized procedure or protocol described in Section
3640.5, or the pharmacist who functions pursuant to a policy, procedure, or protocol pursuant to
Section 4052.1, 4052.2, or 4052.6.

~ %(5) The date of issue.

“(6) The name and address of the pharmacy, and prescription 11ufnber or other means of
identifying the prescription. |

“(7) The strength of the drug or drugs dispensed.

“(8) The quantity of the drug or drugs dispensed.

“(9) The expiration date of the effectiveness of the drug dispensed.

“(10) The condition or purpose for which the drug was presbribed if the condition or
purpose is indicated on the prescription.

“(11)(A) Commencing January 1, 2006, the physical description of the dispensed
medication, including its color, shape, and any identification code that appcars on the tablets or
capsules, except as follows: '

“(i) Prescriptions dispensed by a veterinarian,

© (i) An exemption from the requirements of this paragraph shall be granted to a new drug
for the first 120 days that the drug is on the market and for the 90 days during which the national
reference file has no description on file. o

“(iii} Dispensed medications for which no physical description exists in any commercially

available database. A
| “{B) This paragraph applies .to outpatient pharmacies only.

“(C) The information required by this paragraph may be printed on an auxiliary label that is
affixed to the prescription container. N

*(D) This paragraph shall not become operative if the board, prior to January 1, 2006,

adopts regulations that mandate the same labeling requirements set forth in this paragraph.

19.  Section 4170 of the Code states:
“(a) No prescriber shall dispense drugs or dangerous devices to patients in his or her office

8
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or place of practice unless all of the following conditions are met:

“(1) The dangerous drugs or dangerous devices are dispensed to the prescriber’s own
patient, and the drugs or dangerous devices are not furnished by a nurse or physician attendant.

“(2) The dangerous drugs or dangerous devices are neccessary in the treatment of the
condition for which the prescriber is attending the patient. _

“(3) The prescriber does not keep a pharmacy, open shop, or drugstore, advertised or
6therwise, for the retailing of dangerous drugs, dangerous devices, or poisons.

*(4) The prescriber fulfills all of the labeling requirements imposed upon pharmacists by
Section 4076, all of the recordkeeping requirements of this chapter, and all of the packaging
requirements of good pharmaceutical practice, including the use of childproof containers. |

“(5) The prescriber does not use a dispensing device unless he or she personally owns the
device and the contents of the device, and personally dispenses the dangefous drugs or dangerous
devices to the patient packaged, labeled, and recorded in accordance with paragraph {(4).

“(6) The prescriber, prior to dispensing, offers to give a wrilten prescription to the patient
that the patient méy elect to have filled by the prescriber or by any pharmacy.

“(T) The prescriber provides the patient with written disclosure that the patient has a choice
between obtaining the prescribtion from the dispensing prescriber or obtaining th-e prescription at
a pharmacy of the patient’s choice.

“(8) A certified nurse-midwife who functions pursuant to a standardized procedure ot
prot_ocol described in Section 2746.5 1, a nurse practitioner who functions pursuant to a
standardized procedﬁre described in Section 2836.1, or protocol, a physician assistant who
fpnctions pursuant to Section 3502.1, or a naturopathic docior who fuhctipns pursuant to Section
3640.5, may hand to a patient of the supetvising physician and surgeon a properly labeled
prescription drug prepackaged by a physician and surgeon, a manufacturer as defined in this
chapter, or a pharmacist. |

*(b) The Medical Board of California, _the-State Board of Optometry, the Bureau of
Naturopathic Medicine, the Dental Board of California, the Osteopathic Medical Board of

California, the Board of Registered Nursing, the Veterinary Medical Board, and the Physician
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Assistant Committee shall have authority with the California State Board of Pharmaéy to ensure
compliance with this section, and those boards are specifically charged with the enforcement of
this chapter with respect to their respective licensees. '

“(c) ‘Prescriber,” as used in this section, means a person, who holds a physician’s and
surgeon’s certificate, a license to practice optometry, a license to practice naturopathic medicine, a
license to practice d‘entiétly, a license to practice veterinary medicine, or a certificate to practice
podiatry, énd who is duly registered by the Medical Board of California, the State Board of h
Optometry, the Bureau of Naturopathic Medicine, the Dental Board of California, the Veterinary
Medical Board, or the Board of Osteopathic Examiners of this state.”

20. Section 17500 of the Code states:

“It is unlawful for any petson, firm, corporation or association, or any employee thereof
with intent directly or indirectly to dispose of real or personal property or to perform services,

professional or otherwise, or anything of any nature whatsoever or to induce the public to enter

into any obligation relating thereto, to make or disseminate or cause to be made or disseminated

before the public in‘this state, or to make or disseminate ot cause to be made or disseminated from
this ‘statc before the public in any state, in any newspaper or other publication, or any édvertising
device, or by public c;utcry or proclamation, or in any other manner or imeans whatever, including
over the Internet, any statement, cohcerning that real or personal property or those services,
professional or otherwise, or concerning any circumstance or matter of fact connected with the
proposed performance or disposition thereof, which is untrue or misleading, and which is known,
or which by the exercise of reasonable care should be known, to be untrue or misleading, or for
any person, firm, or corporation to so make or disseminate or cause to be so made or disseminated
any such statement as pﬁrl of a plan or scheme with the intent not to seli that personal property or
those services, professional ot otherwise, so advertised at the price stated therein, or as so
advertised. Any violation of the provisions of this section is a misdemeanor punishable by
imprisonment in the county jail not exceeding six months, or by a fine not exceeding Lwo
thousand five hundred dollars ($2,500), or by both that imprisonment and fine.”

21.  California Code of Regulations, title 16, section 1360 states:

10
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*For the purposes of Elenial, suspension or revocation of a license, certificate or permit
Pursuant to Division 1.5 (commencing with Section 475) of the [Cjode, a crime or act shall be
considered to be substantially related to the qualifications, functions or duties of a person holding
a license, cerlificate or permit under the Medical Practice Act if to a substantial degree it
evidences present or potential unfitness of a person holding a license, cettificate or permit to
perform the functions authorized by the license, certificate or permit in a manner consisteﬁt with
the public health, safety or welfare. Such critmes or acts shall include but not be {imited to the
following: Violating or attempting (o violate, directly or indirectly, ot assisting in or abetting the
violation of, or conspiring to violate any provision of the Medical Practice Act.”

FIRST CAUSE FOR DISCIPLINE

(Gross Negligence)

22.  Respondent is subject to disciplinary action under section 2234, subdivision (b) of the

- Code in that Respondent was grossly negligent in the care and treatment of Patient K.S. and

Patient C.A.' The circumstances are as follows:

23. A Slim Me, LLC, is a lay-owned weight loss program located in Laguﬁa Beach,
California. The program promotes the use of prescription Human Chorionic Gonadotropin
(“HCG™) for rapid weight loss. The program uses HCG in combination with a very low-calorie
diet of 300 calories a day.

24 HCG is a hormone that is produced by the human placenta during pregnancy. It is
approved by the U.S. Food and Drug Administration (“FDA™) as a prescription drug for the
treatment of female infertility, and other medical coﬁditions. It is not approved by the FDA for
weight loss. 1t is also not indicated as either an effective or safe treatment for weight loss. HCG
is a Schedule 3 drug under the California Uniform Controlled Substances Act pursuant to
California Hea_lth and Safety Code section 11056, subdivision (f)(32). [t is a dangerous drug as
defined in Business and Professions Code section 4022,

25. A Slim Me claims to be a medically supervised program. The program claims “[a]fter

! Initials arc used to protect the patients’ right to privacy.

il
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your medical consultation, either in one of our clinics or by phone, one of our staff physicians will
prescribe HCG in cither injection or oral form.” In actuality, 4 Slim Me is run bS/ two unlicensed
diet consultants, Ms. R and Ms. K. They take patients’ histories and conduct the consultations.
They also supply and prescr'ibe HCG 1o the patients under Respondent’s name, They teach
patients how to inject HCG. The conﬁdential patients’ medical records are under the custody and
control of the diet consultants. |

26.  From approximately 2009 to the present, the diet consultants have employed
Respondent to serve as the Medical Director of A Slim Me. Respondent generally does not see
patients personally. In the seven years that he has been employed byA Stim Me, Respondent has
seen approximately two of its patients, Respondent receives a _sa[ary for his services, which
consist of reviewing medical records every two months and signing charts. He is available by
telephone if the diet consultants have any qupstions. He provided a one-day training for both
consultants when they purchased the busliness in approximately 2009. _

27. The diet consultants order the HQG from KRS Global Biotechnology, Inc. under
Respondent's physician’s and surgeonl’s license. They use their own credit card to pay for it.
From January 9, 2013 until October 16, 2014, the orders were shipped directly to A Stim Me.
Beginning October 27, 2014, the orders are shipped primarily to Respondent, “Attn: M.K.,” to his
office in San Lorenzo, California, '

28. Two undercover operations confirmed that A Slim Me is cun by unlicensed diet
consultants.

Patient C.A.

29.  On or about May 12, 2015, Investigator C.K. posed as Patient C.A. Ms. R conducted
the consultation. She gave Paticﬁt C.A. eight tablets in a bottle labeled as Compounded HCG.
The label had the following information: “KRS Global Biotechnology Inc. (888) 242-7996, 791
Park of Commerce Blvd., Boca Raton, FL 33487. Compounded Human Chorioﬁic Gonadotropin,
500 IU ODT-Oral Disintegrating Tablets. This medication was compounded in our pharmacy for
use by a licensed professional only. Compounded medication cannot be resold. Rx-only-Not for

Resale. Lot: 04092015@ 17, Exp: 10/06/2015.” Respondent and Patient C.A.’s names were not
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| on the bottle. Ms. R also gave Patient C.A. three plastic ziplock bags containing a powder labeled

as “A Slim Me HCG Compatible Shake.”

30. Ms. R gave Patient C.A. a folder of information, which included written instructions
on how to take prescription HCG. Ms. R offered an injectable HCG as an option. She would not
provide it until she observed Patient C.A. give the injection to herself. -

31. Patient C.A. signed a form in which she acknowledged that she was shown how to
inject herself with HCG and how to appropriately store and care for the HCG medication. Ms. R
countersigned the form.- Respondent signed the form over one month later on or about June 20,
2015.

32. Patient C.A. also signed a document labeled “[uman Chorionic Gonadotropin
Informed Consent.” The document states as follows: “I understand that Human Chorionic
Gonadotropin (HCG) is a prescription drug used in the 4 Slim Me diet program” and that “A Slim
Me has a written prescription held on file signed by a licensed medical doctor.” Ms. R
countersigned the form.

33. A prescription under Rcspbndent’s name for twenty-three days of oral HCG is in
Patient C;A.’s medical records and is dated Melly 12, 2015. The prescription was filled out and
dated by Ms. R on May 12, 2015. On or about June 20, 2015, Respondent signed the prescription.

34, OnMay 13, 2015, Patient C.A. telephoned Ms. R requesting to speak with a physician
because she did not feel comfortable taking the pills without speaking to a doctor first. On May
13, 2015 and May 14, 2015, Respondent telephoned Patient C.A._ and left a message each day.
His message on May 14, 2015 was that HCG is very safe and effective for weight loss.

35.  OnMay 19, 2015, Patient C.A. telephoned and spoke with Respondent. She told him
she —was concerned about the safety of the HCG. He responded, among other things, that the only
contraindication would be if she had cancer. |

36. Respondent did not make a record of the telephonic consultation with Patient C.A.

37. Respondent was grossly negligent in the care and treatment of Patient C.A. as
follows:

a.  Respondent used HCG for weight loss, and failed to conduct a medical evaluation
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prior to Ms. R providing and prescribing HCG to Patient C.A.

b.  Respondent allowed Ms. R to prescribe and provide HCG to Patient C.A. under his
license without any involvement on his part.

Patient K.S. .

38. Onorabout August 4, 2015, Investigator S.T. posed as Patient K.S. Ms. R conducted
Patient K.S.’s consultation. She gave Patient K.S. twenty-one white tablets in a bottle labeled as
Compounded HCG. The label had the following information: “KRS Global Biotechnology Inc.
(888) 242-7996, 791 Park of Commerce Blvd., Boca Raton, FL 33487, Compounded Humafl
Chorionic Gonadotropin, 500 [U ODT-Oral Disintegrating Tablets. This medication was
compounded in our pharmacy for use by a licensed professional only. Compounded medication
cannot be resold. Rx-only-Not for Resale. Lot: 070222015@23, Exp: 12/29/2015 (blacked out
with marker).” Respondent and Patient K.S.’s names were not on the bottle. Ms. R also gave
Patient K.S. three plastic ziplock bags containing powder labeled as “4 Slim Me HCG Compatible
Shake.” |

39. Ms. R provided Patient K.S. with a folder of information, which included written
instructions on how to take prescription HCG. Ms. R showed Patient K.S. how to inject herself
with HCG. She also gave her instructions on how to_appropriately store and care for the HCG
medication. That same day, Patient K.S. initialed a form in which she acknowledged the
foregoing. Ms. R countersigned the form. Respondent signed fhe form over a month later on or
about September 12, 20135.

| 40. During the undercover operation, Patient K.S. also signed a dbcument labeled
“IHuman Chorionic Gonadotropin Informed Consent.” The document states as follows: “I
understand that Human Chorionic Gonadotropin (HCG) is a prescription drug used in the 4 Slim
Me diet program” and that “A Slim Me has a written prescription held on file signed by a licensed
medical doctor.” Ms. R countersigned the form. |

41. A prescription under Respondent’s name for twenty-three days of oral HCG is in
Patient K.S.’s medical reém‘ds and is dated August 4, 2015. Ms. R filled out and dated the

prescription on August 4, 2015. On or about September 12, 2015, Respondent signed the
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for discipline exists.

prescription.

42. Respondent was grossly negligent in the care and treatment of Patient K.S. as follows:

a.  Respondent used HCG for weight loss, and failed to conduct a medical evaluation
prior to Ms. R providing and prescribing HCG to Patient K.S.

b. Respondent' allowed Ms. R to prescribe and provide HCG to Patient K.S, under his
license without any invelvement on his part.

43. Respondent’s acts and/or omissions as set forth in paragraphs 22 through 42,
inclusive above, whether proven individually, jointly, or in any combination thereof, constitute
gross negligence pursuant to section 2234, subdivision (b) of the Code. Therefore, cause for
discipline exists.

SECOND CAUSE FOR DISCIPLINE
(Repeated Negligent Acts)

44. Respondent is subject to disciplinary action under section 2234, subdivision (c) of the
Code in that Respondent engaged in repeated negligent acts in the care and treatment of Patient
C.A. and Paticnt K.S. The circumstances are as follows:

45.  Paragraphs 23 throu.gh 42 are incorporated by rcfcrénc'e as if fully set forth herein.

46. Respondent’s acts and/or omissions as Set forth in paragraphs 44 through 45,
inclusive above, whether proven individually,jointl&, or in any combination thereof, constitute

repeated negligent acts pursuant to section 2234, subdivision (c) of thc Code. Therefore, cause

THIRD CAUSE FOR DISCIPLINE

(Aiding and Abetting the Unlicensed Practice of Medicine)

47. Respon1dent is subject to disciplinary action under sections |19, subdivision (b), 125,
subdivision (&), 2052, 2234, subdivision (a), and 2264 of the Code and California Code of
Regulations, title 16, section 1360 in that he aided and abetted the unlicensed practice of medicine
by Ms. R, a layperson. The circumstances arc as follows:

48, Paragraphs 23 through 42 are incorporated by reference as if fully set forth herein.

49. A physician who acts as medical director of a lay-owned business is aiding and
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abetting the unlicensed practice of medicine.

50. Respondent allowed Ms. R to prescribe and provide HCG obtained under his license
to Patient C.A. and Patient K.S. without any involvement on his part.

51.  Ms. R and Respondent advertised a medically supervised weight loss program when
in fact, no medical supervision occurred. Respondent was unaware that blood pressures are not
checked an& prescription bottles are not properly labeled in spite of his signature placed.on all
charts,

52.  The standards of informed consent, delegation to allied heaith care professionals,
physician-patient confidentiality and boundaries, maintaining lﬁedical records, and responsibility
and Iiability apply to all physicians, including those physicians titled “Mediéal Director.”

53. Respondent’s acts and/or omissions as set forth in paragraphs 47 through 52,
inclusive above, whether proven individually, jointly, or in any combination thereof, constitute
aiding and a.betting the unlicensed practice of medicine pursuant to sections 119, subdivision (b},
125, subdivision (a), 2052, 2234, subdivision (8), and 2264 of the Code and California' Code of
Regulations, title 16, section 1360. Therefore, cause for discipline exists.

| FOURTH CAUSE FOR DISCIPLINE |
(Violation of Pharmacy Act Labeling Requirements)

54.  Respondent is subject to disciplinary action under sections 2234, 4076, subdivision
(a) and 4170, subdivision (a)(4) of the Code in that Patient C.A. and Patient K.S. were dispensed
prescription HCG in containers that did not meet the requirements of sta_té law and which were
not correctly labeled with alf the information required by section 4076, subdivision (a) of the
Code. The circumstances are as follows:

55. Paragraphs 23 through 42 are incorporated by reference as if fully set forth hercin.

56. The label on the prescription HCG bottles that were given to Patient C.A., énd Patient
K.S. did not include directions for use, the patients’ names, Respondent’s name, the date of issue,
and the quantity dispenscd. 7

57.  Respondent’s abts and/or omissions as set forth in paragraphs 54 through 56,

inclusive above, whether proven individually, jointly, or in any combination thereof, constitute
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subdivision (a) and 4170, subdivision (a)(4) of the Code. Therefore, cause for discipline exists.

violations of the Pharmacy Act labeling requirements pursuant to sections 2234, 4076,

FIFTH CAUSE FOR DISCIPLINE

(False and Misleading Advertising)

58. Respondent is subject to disciplinary action for false and misleading advertising in
violation of sections 651, 2271, and 2272 of the Code. The circumstances are as follows:

59. Paragraphs 23 through 42 are incorporated by reference as if fully set forth herein.

60. Ms. R and Respondent advertised a medically supervised weight loss program when
in fact, no medical supervision occurred.

6!. Respondent’s acts and/or omissions as set forth in paragraphs 58 through 60,
inclusive above, whether proven individually, jointly, or in any combination thereof, constituté
false and misleading advertising in violation of sections 65| , 2271, and 2272 of the Code.
Therefore, cause for discipline exists.

SIXTH CAUSE FOR DISCIPLINE
(Inadequate and Inaccurate Record Keeping)

62. Respondent is subject to disciplinary action under section 2266 of the Code in that he
maintained inadequate and inaccurate records. The circumstances are as follows:

63. Paragraphs 23 through 42 are incorporat;d by reference as if fully set forth herein.

64. Respondent’s acts andfor omissions as set forth in paragraphs 62 through 63,
inclusive ab(;ve, whether proven individually, jointly, or in any combination thereof, constitute
inadequate and inaccurate record keeping pursuant to section 2266 of the Code. Therefore, cause
for discipline exists. |

FIRST CAUSE TQO REVOKE PROBATION

(Failure to Obey All Laws)
65. Atall times after the effective date of Respondent’s probation, Condition 8 of the

standard conditions stated:

“OBEY ALL LAWS Respondent shall obey all federal, state and local laws, all rules

governing the practice of medicine in California and remain in full compliance with any court
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ordered criminal proba_tion, payments, and other orders.”

66. Respondent’s probation is subject to revocation because he failed to comply with
Probation Standard Condition 8, referenced ab-ove. The circumstances are as follows:

67. Paragraphs 22 through 64 are incorporated by reference as if fully set forth herein.

| PRAYER

WHEREFORE, Complainant requests that a hearing be held on the matters herein alleged,
and that following the hearing, the Medical Board of California issue a decision:

1. Revoking the probation granted by the Medical Board of Califoinia in Case No. 12-
2010-208469, and imposing the disciplinary order that was stayed, thereby revoking Physician’s
and Surgeon’s Certificate Number G 7287 issued to Respondent Allen A. Fujimoto, M.D.;

| 2. Revoking, suspending or denying approva! of Respondent Allen A. Fujimoto, M.D.’s
authority to supervise physician assisrfants, pursuant to séction 3527 of the Code; -

3. Ordering Respondent Allen Fujimoto, M.D., if placed on probation, to pay the Board
the costs of probation monitoring; and

4. - Taking such other and further action as deemed necessary and proper;

DATED: July 13, 2016

Medical Board of California
Department of Consumer Affairs
State of California

Complainant

LA2016501064
62030840.doc
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BEFCORE THE
"MEDICAL BOARD OF CALIFORNIA
DEPARTMENT OF CONSUMER AFFAIRS
STATE OF CALIFORNIA

‘In the Maticr of the Accusation )y

Against: )
)
)

Allen A, Fujimoto, M.D. ) ‘Case No. 12-2010-208469
_ )
- Physician's and Surgeon's )
Ceriificate No. G7287 )
)
Respondent )
)

DECISION

‘The attached Stipulated Settlement and Disciplinary Order is hereby adopted as
the Decision and Order of the Medical Board of California, Department of Consumer
Affairs, State of California, :

This Decision shall become effective at 5:00 p.m. on _September 21, 2012

IT IS SO ORDEREI: Auqust 22, 2812

MEDICAL BOARD OF CALIFORNIA

) /7 |
Aanet Salomonson, MLD., Vice Chair
Panel A




KAMALA D. HARRIS
Attorney General of California
JOSE R. GUERRERQ
Supervising Deputy Attorney General
RUSSELI. W. LEE
Deputy Attorney General
State Bar No, 94106
1515 Clay Street, 20th Floor
P.O. Box 70550
Oakland, CA 94612-0550
Telephone: (510) 622-2217.
Facsimile: (510} 622-2121

Attorneys for Complainant

BEFORYL THE
MEDICAL BOARD OF CALIFORNIA
DEPARTMENT OF CONSUMER AFFAIRS
STATE OF CALIFORNIA

In the Matter of the Accusation Against: Casé No. 12-2010-208469
ALLEN A. FUIIMOTO, M.D. ‘ OAH No. 2012040819

16177 Hesperian Blvd,, Suite C - STIPULATED SETTLEMENT AND

San Lorenzo, CA 94580 . | DISCIPLINARY ORDER
Physician and Surgeon No, G 7287

Respondent,

In the interest of a prompt and speedy seitlement of this matter, consistent with the public
interest and the responsibility of the Medical Board ofCal]t;omia of the Depariment ol Consumer
Affairs (“the Board™), the parties hereby agree to the following Stipulated Scltlement and
Disciplinary Order which will be submitied td the Board for approval and adoption as the final
disposition of the Accusation.

PARTIES

[, - Althe time of the filing of the Accusation, Linda K. Whitney (Complainant) was the
Executive Direcior of the Medical Board of California. She brought this action solely in her
official capacity and is represented in this matter by Kamala D. Harris, Attornéy General of the
State of California, by Russell W. Lee, Deputy Attorney General.

1
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2‘.. Respondent ALLEN A. FUJIMOTO, M.D. (“Respondent” or “Dr. Fujimoto™} is
represented in this proceeding by attorney Tyler G. Draa, Esq., Trepel, Greenficld, Sullivan &
Draa LLP, 55 South Market Strect, Suite 1500, San Jose, CA 95113,

3, On or about October 30, 1961, the Medical Board of California issued Physician and
Surgeon’s Cerlificate Number G 7287 to Respondent. The Physician and Surgeon Certificate was
in full force and effect a( all times relevant to the charges brought herein and will expire on
October 31, 2013, unless renewed.

JURISDICTION

4.  Accusation No. 12-2010-208469 was filed before the Board on March 23, 2012, and
is currently pending against Respondent. The Accusation together with all other statutorily
required documents were properly served on Respondent in.accordance with the California
Administrative Procedure Act, and Respondent timely filed his Notice of Defense c.ontesting the
Accusation. . |

A copy of the Accusation is attached as Exhibit A and incorporated herein by reference.

ADVISEMENT AND WAIVERS

5. Respon'den'[ has carefully read and understands the nature of the charges and
allegations in the Accusation and the effeets of this Stipulated Settlement and Disciplinary Ordcr!

6. Respondent is fully aware of his legal rights in this matter, including the right to a
hearing on the charges and allegations in the Accusation; the right to be represented by counsel at
his own expense; Lthe right to confront and cross-examine the witnesses against him; the right to
present evidence and to testify on his own behalf; the right to the issuance of subpocnas o compel
the attendance of witnesses arid the production of documents; the right to reconsideration and
courl review of an adverse decision; and all other rights accorded by the California
Administrative Procedure Act and other applicable laws.

7. Respondent voluntarily, knowingly, and intelligently waives and gives up each and

every right set forth above.
i
i
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CULPABILITY
8.  Respondent agrees that, at an administrative hearing, complainant could establish a

prima facie case with respect 1o the charges and allegations contained in Accusation No, 12-2010-

208469, a true and correct copy of which is attached hercto as Atlachment "A,” and that he has

thereby subjected his Physician's and Surgeon's Certificate No. G 7287 to disciplinary action.
Respondent further agrees Lo be bound by the Board's imposition of discipline as set forth in the

Disciplinary Order below,
RESERVATION

9. The admissions made by Respondent herein are only {or the purposes of this
proceeding, or any other procecdings in which the Medical Board of California or other
professional licensing agency is involved, and shall not be admissible in any other criminal or
civil proceeding.

" CONTINGENCY

10.  This Stipulated Settlement and Disciplinary Order shall be subject 10 approval by the

Board. Respondent understands and agrees that the Board’s staff and counsel for Complainant

may communicate directly with the Board regarding this Stipylated Settlement and Disciplinary
Order, without notice to or participation by Respondent or his counsel. 1f the Board fails to adopt
this Stipulated Scttlémqnt and Disciplinary Order as its Order, the Stipulated Settlement and
Disciplinaty Order, except for this paragraph, shall be of'no force or effecl. The Stipulated
Settlement and Disciplinary Order shall be inadmissible in any legal action between the parties,
and the Board shall not be disqualified from further action by having considered this matter.
11. The parties agree that facsimile copies of this Stipulated Seftlement and Disciplinary
Order, including facsimile signatures on it, shall have the same force and effect as the original.
12.  In consideration of the foregoing admissions and stipulations, the parties agree that
the Board shall, without further notice or formal proceeding, issue and cnter the following
Disciplinary Order: |
!
i
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DISCIPLINARY ORDER
IT IS HEREBY ORDERED that Physician and Surgeon Certificate No. G 7287 issued to
Respondent ALLEN A, FUIIMOTO, M.D. (Respondent) is revoked. However, the revocation is
stayed and Respondent is placed on probation for five (5) years on the following terms and
conditions.

I.  ACTUAL SUSPENSION As part of probation, respondent is suspended from the

practice of medicine for 30 (thiry) days beginning the sixteenth (16th) day after the effective date

of this decision,

2.  PRESCRIBING PRACTICES COURSE Within 60 calendar days of the effective

date of this Decision, respondent shall enroll in a course in prescribing practices equivalent to the
Prescribing Practices Course at the Physician Assessment and Clinical Education Program,
University of California, San Dicgo School of Medicine (Program), approved in advance by the
Board or its designee. Respondent shall provide the program with any information and documents
that the Program may deem pertinent. Respondent shall participate in and successfully complete
the classroom component of the course not later than six (6) months afier respondent’s initial
enrollment. Respondent shall successfully complete any other component of the course within
one (1) year of enroliment. The prescribing practices course shall be al respondent’s éxpcnse and
shall be in addition to the Continuing Medical Education {CME) requirements for renewal of
licensure,

A prescribing practiceé course taken after the acts that gave rise to the charges in the
Accusation, but prior 1o the effective date of the Decision may, in the sole discretion of the Board
or its designee, be accepted towards the fulfillment of this condition if the course would have
been approved by the Board or its dcsighee had the course been taken after the effective date of
this Dcecision,

Respondent shall submit a certification of successful completion to the Board or its
designee not later than 15 calendar days afler successfully completing the course, or not later than

15 calendar days after the effective date of the Decision, whichever is later.

i
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3. MEDICAL RECORD KEEPING COURSE Within 60 calendar days of the effective

date of this Decision, respondent shall enroll in a course in medical record keeping equivalent
the Medical Record Keeping Coursc offered by the Physician Assessment and Clinical Education
Program, University of California, San Diego School of Medicine (Program), approved in
advance by the Board or its designee. Respondent shall provide the program with any information
and documents that the Program may deem pertinent. Respondent shall participate in and
successfully complete the classroom component of the course not later than six (6) months afler
respondent’s initial enrollment. Respondent shall successfully complete any other component of
the course within one (1) year of enrollment. The medical reéord keeping course shall be at
respondent’s expense and shall be in-addition to the Continuing Medical Education (CME)
requirements for renewal of liécnsure. _

A medical record keeping coursle taken afier the acts that gave rise to the charges in the
Accusation, but prior 1o the effective date of the Decision may, in the sole discretion of the Board
or its designee; be accepted towards the fulfillment of this condition if the course would have
been approved by the Board or its designee had the course been taken after the effective dale of
this Decision.

Respondent shall subinit a certification of successful completion to the Board or ils
designee not later than 13 calendar days afier successfully completing the course, or nbt later than
15 calendar days after the effective date of the Decision, whichever is later.

4.  PROFESSIONALISM PROGRAM (ETHICS COURSE) Within 60 calendar days of

the elfective date of'this Decision, respondent shall enroll in a professionalisin program, that
meels the requirements of Title 16, California.Codc of Regulations (CCR) section 1358,
Respondent shall participate in and successfully complete that program, Respondent shall
provide any information and documents that the prdgram may deem pertinenl. Respondent shall
successfully complete the classroom component ef the program not_later than six (6) months after
respondent’s initial enrollment, and the longitudinal component of the program not later than the
time spectfied by the program, but no later than one (1) year after attending thc classroom

component. The professionalism program shall be at respondent’s expense and shall be in

5
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addition to the Continuing Medical Education (CME) requirements for renewal of]icénsure.

A professionalism program laken afler the acts that gave rise to the charges in the
Accusation, but prior 1o the effective date of the Dcoision'may, in the sole discretion of the Board
or its designee, be accepled towards the fiilfillment of this condition if the program would have
been approved by the Board or its designee had the program been taken after the effective dale of
this Decision.

Respendent shall_submﬁ a certification of successful completion to the Board or its
designee not later than 15 calendar days after successfully completing the program or not later

than 15 calendar days afier the cffective date of the Decision, whichever is later,

3. MON.ITORING - PRAC’I‘ICE Within 30 calendar days ofthe effective date of this
Deceision, respondent shall submil to the Board or its designec for prior approval as a practice
monitor, the name and qualifications of one or more licensed physicians and surgeons whose
licenses are valid and in good standing, and who are preferably American Board of Medical
Specialties (ABMS) certified. A monitor shall have no prior or current business or inersonal
relationship with respondent, or other relationship that could reasonably be expected to
compromise the ability of the monitor to render fair and unbiased reports to the Board, inctuding
but not limited to any form of bartering, shall be in reépondént’s field of practice, and must agree
to serve as respondent’s monitor. Respondeant shall pay all moniloringrcosts.

The Board or its designee shall provide the approved monitor with copies éf the Decision(s)
zmd Accusation(s), and a proposed manitoring plan. Within 15 calendar days of rc:ceiplr of 11ul:
Decision{s), Accpsation_(s), and proposed monitoring plan, the monitor shall submit a signed
statement that the monitor has rcad the Decision(s) and Accusation(s), fully understands the role
of a monitor, and agrees or disagrees with the proposed monitoring plan. If the monitor disagrees
with the proposed monitoring plan, the monitor shall submit a revised monitoring plan with the
signed statement for approval by the Board or its designee.

Within 60 calendar days of the efTective date of this Decision, and continuing throughout
probation, respondent’s practice shall be monitored by the approved monitor. Respondent shall

make all records available for immediate inspection and copying on the premises by the monitor

0
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at all times duringn business hours and shall retain the records for the entire térm of probation.

If respondent fails to obtain approval of a monitor within 60 calendar days of the effective
date of this Decision, respondent shall receive a notification {rom the Board or its designee 1o
cease the practice of medicine within three (3) calendar days after being so notified. Respondent
shall ceasc the practice of medicine until a monitor is approved to provide monitoring
responsibility.

The monitor(s) shall submit a quarterly written report 1o the Board or its designee which
includes an evaluation of respondent’s performance, indicaling whether respondent’s practices are
within the standards of practice of medicine, and whether respondenf is practicing medicine
safely, billing appropriatcly or both. It shall be the sole responsiﬁility of rf;spondent to ensure that
the monitor submits the quarteriy written reports to the Board or its designee within 10 calendar
days after the end of the preceding quarter.

If the monitor resigns or is no longer available, respondent shall, within 5 calendar days of
such resignation or unavailability, submit to the Board or its desigﬁee, for prior approval, the
name and qualifications of a replacement monitor who will be assuming that responsibility within
15 catendar days. 11 respondent fails Lo obtain approval of a replacement monitor within 60
calendar days of the resignation or unavailabiiify of the monitor, respondent shall receive a
notification from the Board or its designee 1o cease the practice of medicine within three (3)
calendar days after being so notified Respondent shall cease the practice of medicine until a
replacement monitor is approved and assumes monitoring responsibility.

In lieu of a monitor, respondent may parlicipate in a professional enhancement program
equivalent 1o the one offered by the Physician Assessment and Clinical Education Program at the
University af California, San Diego School of Medicine, that includes, at minimum, quarterly
chart review, semi-annual practice assessment, and semi-annual review of professional growth
and cducation. Respondent shall participate in the professional enhancement program at
respondent’s expense during the term of probation.

i
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STANDARD CONDITIONS
6.  NOTIFICATION Within seven (7) days of the effective datc of this Decision, the

respondent shall provide a true copy of this Decision and Accusation to the Chief of Staff or the
Chiefl Exccutive Officer at every hospital where privileges or membership are extended to
respondent, at any other facility where respondent engages in the practice of medicine, including
all physician and locum tenens registries or other similar agencies, and to the Chiel Executive
Officer al every insurance carricr which extends malpractice insurance coverage to respondent,
Respondent shall submit proof of compliance to the Board or its designee within 15 calendar
days.

This condition shall apply to any change(s) in hospitals, other facilities or insurance carrier,

7. SUPERVISION OF PHYSICIAN ASSISTANTS During probation, respondent is
prohibited from supervising physician assistants. -

8. OBEY ALL LAWS Respondent'shall obey all federal, state and local laws, all rules

- governing the practice of medicine in California and remain in full compliance with any court

ordered criminal probation, payments, and other orders.

9. QUARTERLY DECI.ARATIONS Respondent shall submit quarterly declarations

under penalty of perjury on forms provided by the Board, stating whether there has been
compliance with all the conditions of probation. Respondent shall submit quarierly declarations
not later than 10 calendar days after the end of the preceding quarter.

10. GENERAL PROBATION REQUIREMENTS Compliance with Probation Unit

Respondent shall comply with the Board’s probation unit and all terms and conditions of this
Decision.
Address Changes Respondent shall, at all times, keep the Board informed of respondent’s

business and residence addresses, email address (if available), and telephone numnber, Changes of |

such addresses shall be immediately cemmunicated in writing to the Board or its designee, Under

no circumstances shall a post office box serve as an address of record, except as allowed by
Business and Professions Code section 2021 (b).

it
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Place of Praclice Respondent shall not engage in the practice of medicine in respondent’s
or patient’s place of residence, unless the patient resides in a skilled nursing facility or other

similar licensed facilily.

License Renewal Respondent shall maintain a current and rencwed California physician’s
and surgeon’s licensc.

Trave! or Residence Outside California Respondent shall immediately inform the Board or
jts designee, in writing, of travel to any arcas outside the jurisdiction of California which lasts, or
is contemplated to last, more than thirty (30) calendar days.

In the event respondent should leave the State of California to reside or to practice
respondent shall notify the Board or its designee in writing 30 calendar days prior to the dates of
departure and return.

1. INTERVIEW WITH THE BOARD OR ITS DESIGNEE Respondent shall be

available in person upon request for interviews either at respondent’s place of business or at the
probation unit office, with or without prior notice throughout the term of probation.

12. NON-PRACTICE WHILE ON PROBATION Respondent shall notify the Board or

its designee in writing within 15 calendar days of any periods of non-practice lasting more than
30 calendar days and within 15 calendar days of respondent’s return fo practiéc. Non-practice is
defined as any period of time respondent is not practicing medicine in California as defined in
Business and Professions Code sections 2051 and 2052 for at Jeast 40 hours in a calendar month
in direct patient care, clinical activity or teaching, or other activity as approved by the Board. All
time spent in an intensive training prograrri which has been approved by the Board or its designee
shall nol be considered non-practice. Practicing medicine in another state of the United States or
Fedcral jurisdiction while on probation with the medical licensing authority of that state or
jurisdiction shall not be considered non-practice. A Board-ordered suspension of practice shall
not be considered as a period of non-practice,

in the event respondent’s period of non-practice while on probation exceeds 18 calendar
months, respondém shall successfully complete a clinical training proéram that meets the criteria

of Condition 18 of the current version of the Board’s “Manual of Model Disciplinary Orders and

9
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Disciplinary Guidelines™ prior 1o resuming the practice of medicine. Respondent’s period éf non-
practice while on probation shall not exceed two (2) years. Periods of non-practice will not apply
1o the reductlion ol the probationary term.

Periods of non-practice will relieve respondent of the responsibility to comply with the
probationary terms and conditions with the exception of this condition and the following terms
and conditions of probation: Obey All Laws; and General Probation Requirements.

13. COMPLETION OF PROBATION Respondent shall comply with all [inancial

obligations (e.g., restitution, probation costs) not later than 120 calendar days prior to the
completion of probation. Upon successful completion of probation, respondent’s certificate shall

be fully restored.

14.  YIOLATION OF PROBATION Failure to fully comply with any term or condition
of probation is a violafion of probation. If respondent violates probation in any respect, the Board,
after giving respondent notice and the opportunity to be heard, may revoke probation and carry
out the disciplinary order that was stayed. If an Accusation, or Petition to Revoke Probation, or an
Inierim Suspension Order is filed against respondent during probation, the Board shall have
continuing jurisdiction until the matter is final, and the period of probation shall be extended until
the matter is final.

15.  LICENSE SURRENDER Following the effective date of this Decision, if respondent

ceases practicing due to retirement or health reasons or is otherwise unable to satisfy the terms
and conditions of probation, respondent may reqﬁést to surrender his or her Iiccns_e. The Board
reserves the right fo evaluale respondent’s request and to exercise its discretion in determining
whéther or not to grant the request, or lo take any other action decmed appropriate and reasonable
under -thc _circumstances. Upon formal acceptance of the surrender, respondent shall within 15
calendar days deliver respondent’s wallet and wall certificate to the Board or its designee and
respondent shall no longer praclice medicine. Respondent will no longer be subject 10 the terms
and conditions of probe;tion. I 1'espondcnt're-applies for a medical license, the application shall
be treated as a petition for reinstatement of a revoked certificate,

i
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1 16, PROBATION MONITORING COSTS Respondent shall pay the costs associated
2 I with probation monimr{ng each and every year of probation, as designated by the Board, which
3 || may he aﬁjusted on an annual basis. Such costs shall be payable to the Medical Board of
4 || California and delivered-to the Board or its designee no later than January 31 of cach calendar
5 || year. '
6 ACCEPTANCE
7 I have carcfully read the above Stipulated Settiement and Disciplinary Order and have fully

| 8 It discussed the terms and conditions and other matters contained therein with my attorney, Tyler G.
9 [t Draa, Esq.. Iunderstand the Stipulated Settlement and Disciplinary Order and the effect it will

10 1| have on my Physician and Surgeon Certificaie No, G 7287. 1 enter into this Stipulated Settlement

11 |- and Disciplinary Order voluntarily, knowingly, and intelligently, and agrea 1o be bound by the

§2

Wl Decision and Order of the Medical Board of California.

—
5w

DATED: | b Tty 2012~ /)/uhzéﬁwol 3 "”?
? ALLER A, FUJ M.D.
Respondent

1 have read the above Stipulated Settlement and Disciplinary Order and aﬁpmve of it as to

—
o A

—
~1

form and content. { have fully discussed the terms and conditions and other maters thorein with

Respondent ALLEN A. FUIMOTO, M.D.

—-—
o

19

20 || DATED: |b July dout
e

21 r G a, Esq.
Atlto for Respondent
22

24
25 |
26

al

.|
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ENDORSEMENT
The foregoing Stipulated Settlement and Disciplinary Order is hereby respectfully

submitted for consideration by the Medical Board of California of the Department of Consumcy

Affairs.

Dated; /=177 [ Respecttully submitted,

KAMALA D. HARRIS
Attorney General-of California
JOSE R. GUERREROD
~Supervising Deputy Attorney General

Oltesaecd 0

RusseLL W, LEE
Deputy Aitorney General
Attorneys for Complainant
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Kamaba D, HaRRIS FILED

Allorney General ol California STATE OF CALIFORNIA

Jost K. GUERKERO . MEDICAL BOARD OF CALIFORNIA
Supervising Deputy Attorney Cencral SACRAMENTO Manh 27, ophz—

RUssELL W.LEE BY: L] rleade ANALYST
Deputy Attorney General 7
Stale Bar No. 94506
1515 Clay Street, 20th Floor
P.O. Box 70550
Oaldand, CA 94612-0550
Telephone; (510) 622-2217
Facsimile: (510} 622-2121
Attorneys for Complainamt

BEFORE THE
MEDICAL BOARD OF CALIFORNIA
DEPARTMENT OF CONSUMIR AFFAIRS
STATE OF CALIFORNIA

‘San Lorenze, CA 94580

In the Matter of the A.ccusation_ Against: Case No. 12-2010-208469
ALLEN A. FUTIMOTO, M.D.
16177 Hesperian Bivd., Suite C |ACCUSATION
Physician and Surgeon No. G 7287

Respondent.

Complainant alleges: _
PARTIES

1. Linda K. Whitney (Complainant) brings this Accusation solely in her official capacity
as the Executive Director of the Medical Board of California, Department of Consumer Affairs. -

2. On or about October 30, 196, the Medical Board of California issued Physician and
Surgeon’s Certificate Number G 7287 to ALLEN A, FUIJMOTO, M.D. (“Respondent™ or “Dr.
Fujimoto™). The Physician and Surgcoﬁ Certificate was in 1'uﬂ force and effect at alj times
relevant to the charges bronght berein and will expire on October 31, 2013, unless renewed.

NON-LICENSURE
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3. Atall times herein, neither a “Colleen Weston™ nor a “Mindy 8. Smith” were licensed
by the Medical Hoard of Califomia as a physician and surpeon nor were they licensed by the
Osteopathic Medical Board of California as an osteopathic physician.

TURISDICTION

4. This Accusation is brought before the Medical Board of California (Board),
Department of Consumer Affairs, under the authority of the [ollowing Jaws. All seetion
references are 10 the Business and Professions Code unless otherwise indicated.

5. Secnon 2004 of the Code states:

"I'be board shall have the responsibility {or the following:

"(a) The enforcement of the disciplinary and criminal provisions of the Medical Practice
Act,

"(b) The administration and hearing of disciplinary actions.

“(c) Carrying out disciplinary actions appropriate to findings made by a panel or an
administrative law judge.

"(d) Suspending, revoking, or otherwise limiting certificates after the conclusion of
disciplinary actions.

"(e) Reviewing the quality of medical practice carried out by physician and surgeon
certificate holders under the jurisdiction of the board. . .

6. Section 2227 of the Code provides that a Jicensee who is found guilty under the
Medical Practice Act may have his or her license revoked, suspended for a period nof 1o exceed
one year, placed on probation and required 1o pay the costs of probation monitoring, or such other
action 1aken in relation to discipline as the Board deems proper.

7. Section 2234 of the Code states:

"The Division of Medical Quality shall take action against any licensec who is charged with
unprofessional conduct. In addition 1o other provisions of this article, unprofessiona) conduct

includes, but is not linnted to, the following:

]
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"(a) Violating or attempling o violate, direct]y or indirectly, assisting in or ahetling the
violaiion of] or conspiring 1o violate a-ny provision of this chapter |Chanter 5, the Medica)
Practice Act).

"(h) Gross neglipence:

"(¢) Repealed negligent acts. To be repeated, there must be two or more neglipent acts or
omissions. An inflial negligent act or omission followed by « separate und distinet departure fromm
the applicable standard of care shall constijuwie repeated neglipent acts,

(1) An initial negligent diapnosis followed by an act or omission medically appropriate for
that negligent disgnosis of the patient shall constitute a single negligent act,

"(2) When the standard of care reguires a change 1n the dizgnosis, act, or omission that

constitutes the negligent act described in paragraph (1), mcluding, bt not limited {o, a

reevalvation of the diagnosis or a change in treatment, and the licensee's conduct departs from the |

applicable standard of care, each departure constitules a separate and distinet breach of the
standard of care.
"(d) Incompetence.
"(e) The commission of any act involving dishonesty or corruption which ts substantially
related 1o the qualifications, functions, or duties of a physician and surgeon.
"(f) Any action or conduct which would have warranted the demial of a certificate.”
8. Section 23.7 of the Code provides that “License” means license, certificaie,
registration or other means o engage in a business or profession regulated by this Code ar
referred 1o in Section 1000 or 3600,
9. Scetion 119 of the Code states in relevant parl as follows:
*Any person who does any of the following is guilty of a misdemeanor:
(2)(b) Lends his or her license 1o any other person or knowingly permits the use
thereof by another.
(2)(e} Knowingly permits any unlawful use of a license issued 1o him oi her.”

10,  Section 125 of the Code states:

U
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"Any person, hcensed under the provisions of .Divisiun I {commencing with Section 100),
Division 2 (commencing with Scetion 500), or Division 3 {commencing with Section 5000 is
guilty of' a misdemeanor and subject 1o the disciplinary provisions of this code applicable 1o him
or her, who conspires with a person not so licensed to violate any provision of this code, or who,
with intent 10 aid or assist thal person in violating those provisions does-cither of the following:

“(a) Allows his or her license 10 be used by that person,

"(b) Acts as his or her agent or partner.”

11, Section 145 of the Code states, in part, as follows:

“The Legislature {inds and declare that:

“(a) Unlicensed aclivity 1'ﬁ the professions and vocations regulaied by the Department
of Consumer Affais 15 a.t'hrczn 10 the health, welfare, and safety of the people of the Staie of
.Califomia.”

12, Section 2051 of the Code slates:

“The physician’s aﬁd surgeon’s certificale authorizes the holder o use drugs or devices in
or upon human beings and to sever or penetrate the tissue of human beings and to use any and all
other methods in the treatment of diseases, injuries, deformities, and other physical and mental
conditions.”

13, Section 2052 of the Code states:

"(a) Notwithstanding Seclion 146, any person who practlices or altemnpts 1o practice, or wha
advertises or holds himself or hersell owt as practicing. any sysiem or mode of treating the sick or
afflicted in this state, or who diagnoses, treats, operales {or, or prescribes for any ailment,
blemish, deformity, disease, disfigurement, disorder, injury, or ofher physical or mental condition
of any person, without having at the time of so doing & valid, unrevoked, or uusﬁspendcd
cerbificate as provided in this chapler [Chapter 5, the Medical Practice Act], or without being
authorized Lo perform the act pursuant 0 a certificale obtained in accordance with some other
provision of law, is guilty of a public offense, punishable by a fine not exceeding ten thousand
dollars ($10,000), by imprisonment in the state prison, by imprisommnent in a county jail not

exceeding one year, or by both the fine and either imprisonment.

B | g S
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"(b) Any person who conspires with or aids or abels another 1o commit any aci described in
subdivision (a) 1s guilly of'a public offense, subject 10 the punishment deseribed in that
subdivision,

"(¢) The remedy provided in this section shall not preclude any other remedy provided by

14, Section 2054 of the Code stules:

| "fa) Any person who bses in any sign, business card, or letterhead, or, in an adverlisement,
the words 'doclor or 'ph}’sici‘@n,' the letlers or prefix 'Dr. the initials 'M.ID.," or any other terms or
letters indicating or implying that he or she is a physician aud surgeon. physician, surgean, or
practitioné:r under the terms of this or any other law, or that he or she is entitled 10 practice

hereunder, or who represents or holds himself or hersell out as a physician and surgeon,

physician, surgeon, or practitioner under the terms of this or any other law, without having at the

time of so doing a valid, unrevoked, and unsuspended certificate as a physician and surpeon under
this chapter, 1s guilty of 2 misdemeanos.

"(b) A holder of a valid, mnrevoked, and unsuspended certificate o practice podiatric
medicine may use the phrases 'doctor of podiatric medicine,' 'doctor of podiatry, and 'podiatric
doctor,' or the initials ‘D.P.M.," and shall not be in violation of subdivision (a)."

i5.  Section 2261 of the Code states: .

“Knowingly making or sigeing any certificale or other document directly .or indireetly
related 1o the practice of medicine or podiatry which falsely vepresents the exisience or
nonexisience of a state of facts, constitules unproibssimial conduct.”

16,  Seclion 2262 of the Code states:

“Altering or modifying the medical record of any person, with fraudulent intent, or creating
any {alse medical record, with fraudulent intent, constitutes unprofessional conduet. In addition to
any other disciplinary action, the Division of Medical Quality or the California Board of Podiatic
Medicine may impose a civil penalty of five hundred dollars ($500) for & violation of this

section.”

wh
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17, Section 2264 of the Code states:

“The employing, directly or indirectly, the aiding, or the abetting of any unlicensed person
or any suspended, revoked, or unlicensed practitioner 10 engage in the practice of medicine or any
other mode of weating the sick or alflicled which requires a license 1o practice constitules
unprofessional conduct.”

18.  Section 2266 of the Code stales:

“The failure of a physician and sorgeon to mainiain adeguate and accurate records relating
1o the provision of services 1o their patienté constituies unprolesyional conduet.”

19 Section 725 of the Code states:

"(a) Repeated acts of clearly excessive prescribing, furnishing, dispensing, or admisistering
of drups or treatment, repeated acts of clearly excessive use of diagnostic procedures, or repsated
acts of clearly excessive use of diagnostic or treatment facilities as determined by the standard of
the community of licensecs is unprofessional conduct for a physician and surgeon, dentist,
podiatrist, psychologist, physical therapist, chiropractor, optometrist, speech-language
pathologist, or audiolagist. -

"(b) An) person who engages in .rcpeatcd acts of clearly excessive prescribing or
administering of di'ugs or treatment is gwlty of a misdemeanor and shall be punished by a fine of
not less than one mndred dollars (§100) nor more than six hundred dollars (3600}, or by
imprisonment {or a term of not less than 60 days nor more than 180 days, or by both that fme and
unprisonument.

") A practitioner who has a medical basis for preseribing, Tumishing, dispensing, or
administering dangerous drugs or prescription controlled substances shall not be subject o
disciplinary action or prosecution wnder this section.

*{d) No physiciam and surgeon shall be subject ic disciplinary aclion pursuant 1o this section

{or treating intractable pain in compliance with Section 2241.5."

6
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20, Section 2242 of the Code states:

"(a) Prescribing, dispensing, or furnishipg dangerous drugs as defined in Section 4022
withoul an appropriale prior examinalion and a medical indication; constitutes unprofessional
conduct.

"(b) No licensse shall be i'ou-nd 10 have commitied unprofessional conduct within the
meaning of this section if; at the lime the drugs were prescribed, dispensed, or furnished, any of
the following applics: |

(1) The Licensee was a designated physician and surgeon or podiatrist serving in the
absence of the patrent’s physician and surgeon or podiatrist, as the case may be, and if the drugs -
were prescribed, dispensed, or furnished only as necessary 1o maintain the patient unti] the return
of his or her practitioner, hut in any Case no JOngct' than 72 hours.

"(2) The licensee twransmitied the order for the drugs 1o a registered nurse or 1o a licensed
vocational nurse in an inpatient facility, and if both of the following conditions exist:

"(A) The praciitioner hac¢ consulled with the registered nurse or licensed vocational nurse
who had reviewed the patient's records.

"(B) The practitioner was designated as the practiioner to serve in the absence of the
patient's phy-sician and surgeon or podiatiist, as the case may be.

"(3) The licensce was a designated practitioner seyving in the absence of the patient's
ph;vsir;ian and surgeon. or podiatrist, as the case may be, and was in possession of or had utjlized
the patieﬁt's records and 701'dered the renewal of & medically -'mdicalcd prescription {or an amount
notl exceeding the onginal prescription it sirength 61' amount or for more than one refill.

"(4) The licensee was acling in accordénc,e with Section 120582 of the Health and Safety
Caode."

| AMA CODE OF MEDICAL ETHICS

21, In 1980, the American Medical Association (“AMA™) adopied a 1980 revision of the
AMA Principles of Medical Ethics, which embodies basic principles of conduet by the
pro-fession_. In June 2001, the AMA House of Delepates adopled the latest revised Principles of 7
Medjcal Ethics. Section I} of the AMA's Principles of Medical Fthics states as follows:

7
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“A physician shall uphold the standards of professionalisn, be honest in all professional
ineractions, and sirive 16 repor physicians deliciem in character or competence, OF enguging in
fraud or deceplion, 1o appropriate entities.™ 7

22, Section I of the AMA's Principles of Medical Ethies states as Tollows:

“A physician shall respebi the law and also rsoo-gnizr: a responsibility Lo seele changes in
those requirements whicl are contrary to the best imterests of the patient.”

23, Conduct which breaches the rules or ethical code of a pro‘i"eésion or conduet whicli is
unbecoming a member in good standing of a profession also constitules unprofessional conduct.
(Shea vs. Bd. of Med Examiners, (1978) 81 Cal. App.3d 564, 575.)

DRUGS

24, The following drugs are classified as Tollows:

A.  Phentermine hydrochloride (generic for Adipex P, FFastin and Ionamin): Phentermine
is commonly known by its trade names Adi‘pex P, Fastin and lonamin. It is a sympathomimetic
amine with pharﬁacologic activily similar to amphetamives. It is a dangerous drug as deﬁnag! in
seétion 4022 of the Code, and a schedule IV controlled substance as defined by section 11057,
subdivision {f} of the Health and Safety Code, and a Schedule TV controlled substance as defined
by Section 1308.14(e) of Title 21 of the Code of Federal Repulations. Phentermine is related
chemically and pharmacologicalty 1o the amphetamines and the possibility of abuse should be
kept in mind when evaluating the desirability of including this drup as part of a weight veduction
program. Abuse of amphetamines and related drups may be associaied withr inlense
psychological dependence and severe social dysfunetjon. 1t is contraindicated for palients with a
history of drug abuse. |

B, Venlafaxine (brand name: Effexor) is an antidepressant of the serotonin-
norepinephrine reuptake inhibitor (SNRIT) class. 1t is licensed for the reatment of major
depressive disorder (MDD), as a treatment for generalized anxiety disorder, and comorbidity
indications in certain anxiety disorders with depression. 1t is a dangerous drug as defined in
scetion 4022 of the Code. Effexor is not recommended to be used with phentermine due 1o the
potential increased sympathomimetic effect it can cause when these drugs are administered

8

Accusalion




15

10
1
12
13
14

15

16

17
18

together and also because ol the additve risk of serotonin syndrome, which is a Id]L bui serous
and polentially fatal condition cause by overstimulation of certain brain receptors linked to
coadministration of these drugs.
C. Hydrocodone w/APAP or hydrocodone with acelaminophen tablets are produced by
several drug manufaciurers. Hydrocodone bitanrate is semisynthetic narcolic unalpesic, a
dangerous diug as defined in section 4022 of the Code, and a Schedule 11 controlied substance
and narcotic as defined by section 11056, subdivision (€) of the Health and Safety Code,
FIRST CAUSES FOR DISCIPLINARY ACTION
(Aiding and Abetting Unlicensed Practice)
Events Re Medical Board Investigation Re Unlicensed Pracuice

25, T‘ﬁe Medical Board of California initialed an investigation of Dr. Allen Fujimoto after
information was received that during the exceution of a search warrant on a Colleen Weslon, an
unlicensed person, it appeared Dr. Fujimoto was allowing her to use his medical license 1o oblain
prescription medication used in her unlicensed practice of medicine.

26.  Om or about February 7, 2011, Medical Board Invesu galors went 1o the office of Dr.
Fujimoto in San Lorenzo. Dr. lFujimoto consented to speak with the investipators. Dr. Fujimoto
stated as Tollows:

A, When asked ii'hé knew Colleen Weston he stated that she rented space in the
building/office and did permanent make-up. She did not yeni directly from him, but from the
landlord, Dr. Aboud, the dentist located in the same building, bul next door. She became aware
of the space through Mindy Smith, an csthetician }ocated in the office.

B.  Hehas been al this location for 34 years, but Ms. Weston has not been there for
over two (2) years, The rent while she was there was split three (3) ways, between Dr. Fujimoto,
Ms. Smith and Ms. Weston. Each practice was separate, none worked for the other, His onl y

relation with Ms. Weston was if she had a patient who had herpes and needed somebody 1o

prescribe medication Tor i, he woutd do that, This occurred while she worked at the office, and if | .

she asked, he would not see the patient, but just write out the prescriplion.
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C.  When initially asked if he wrote Ms. Weston prescriptions for any other drugs,
he stated he had not. but then said she used Lopical numbing uimrﬁém  her practice and thatl the
only way she could get it was for him 1o write a prescription for her. Healso confiimed that he
did the same thi-ng for Ms. Smith. He said he did not knowingly prt:scribe, order or authorize the
ordering of syringes for cither Ms. Weston or Ms. Smith. He initially stated he had to wrile the
preseriptions for the topical numbing oimment. He gave them permission Lo order the topical
numbing ointment through the pharmacy, bui the phmacy would then call him to get permission
for the order, He denied muluiple times ever writing a letier permitting them 1o order the topical
numbing ointment using his license number,

‘D Dr. Fujimoto wrote on a sheet of paper, his signature five times. He was then
shown a copy of a letler with his letterhead, dated May 2, 2007. addressed 1o Bap'cm East
Pharmacy, which bad been obtained during the exeeution of the search warrant at Ms. Wesion's
residence. Dr. Fujimoto confirmed that it was his signature on the letier, which stated that Ms.
Weston had his permission to order their 1opical anesthetic 1o accommodate her procedures. Dr.
Fujimoto was advised that his doing what he did was illegal, aé it was aiding and abetting the
unlicensed practice of medicine. He was also advised if he was doing the same thing with Ms.
Smith, he needed to cease and desist immediatcly, to which he responded he would. He said that
he didn’t know what he was doing was illegal.

E. Dr. Fujimoto indicated that he had not spoken to Ms. Weston for several
months, at which time he recalled her wanting a herpes medication, and thai there was nothing
else discussed. He had likely tulked with her al least two or three times in 2071 0, and that the
conversation was juét about the oinument. He was asked if she had ever mentioned thal there was
a gearch wairani scrved ai her house; he confirmed that she had mentioned she had run into
problems, but did not tell him what the probiems were, Neither Ms, Weston, nor Ms. Smith, were
ever under his direct supervision and there were no office protocols of any kind addressing others
10 dispense or administer any drugs.

F.  Dr. Fyjimoto indicated that he had spoken with ihe pharmacy, Bacon East, but

could not recall the specifies of that conversation, other than there was some concern by the
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phanmacy aboutl the prescriplions for Ms. Weston andfor Ms, smith., U anything orthe:' than the
ojrtment was ordered by Ms. Weston, it was withow his knowledge or consent. He said some of
his weight luss pﬁticnts come from as far away as Lake Tahoe and Southern Calilornia, aclding
that not toe many people (doclors) were inleresied i weighi loss and this was why some patients
travelled s ﬁu‘. .

27, (v or about February 9, 2011, a Medical Board investigator went 1o Bacon Easl
Pharmiacy, where Terry Kamrin, pharmacist and owner, was inferviewed. M]". Kamrin adwvised as
follows:

| A, The last prescription filled for Dr. Fujimolo was on November 5, 2010, which
was confirmed by a printout from pharmacy records of a patient profile for Dr. Fujimoto, The
order was phoned in and a follow-up phone call was made 1o Dr. Fujimote 1o confirm the order
and charge the order to his Visa credil card.

B.  Ms. Smith called Mr. Kamrin yesterday, February 8, 2011, and asked him if the

‘Medical Board had been by 1o talk to him, because they had spoken with Dr. Fujimoto. She

inquired about over the counter (OTC) topical numbing creams that would be available for her to
ﬁse. He also provided the investigator with a copy of the letter written by Dr. Fujimoto to Bacon
East Pharmacy, dated October 13, 2010, conhirming Ms. Smith could order any and all chemicals
for peels, Lidotet for nﬁmb‘mg patients, and accepling her purchase orders for all medications .
C.  Mr. Kanin stated becanse of the problems related io the prescriptions given to
Ms. Weslon and Smith, he has decided 0 .nm deal with any further prescriptions from Dr,
Tujimote. 7
Acts or Omissions By Dr. Fujimoeto Re Unhi c:ens'ed Practice
28.  Dr. Fujimoto commitied the following Acts or Omissions in his capacity as a licensed
physician and surgeon in California:
A Dr Fujimoto falscly stated on multiple oceasions, during his interview with the
Medical Board Investigators, on or about February 7, 2017, that he had not writien letters on
behall of Ms. Smith or Ms. Weslon permitting them to order prescriplion topical numbing
ointment under his authority as a physician using his license nunber; and/or
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was are owned and operated by unlicensed persons; and/or

B, Dr Fujimolo aided anc abetied Colleen Weston and/or Mindy Smith in
maimtaining a {false public perception that Ms. Smith und/or Ms, Weston were operaling a
lawfully and properly licensed medical clinic or practive owned and operated by Califonma

licensed physician(s) or other gualificd health professionals, when, in {act, the clinic or practice

C. Dr Fujimow aided and abetied the unlicensed praciice of medicine by agreeing
10 and/or otherwise allowing unlicensed persons or entities to have custody and control of patie;ul
medical records, and/or Lo order and maintain drugs, biologicals, and pharmaceuticals, via using
Dr. Fujimoto’s Medical License or DEA License; and/or

D, Dr. Fujimoto allowed the prescribing und administration of prescription
medications o pailenis without an established doclor-patient relationship, without teking a history
and perfonming an examination prior o preseribing any medication, withoul documenting
allergies and other current medications; and/or

E.  Dr Fujimoto prescribed medications on varjous occasions to clients of Ms.

Weston and Ms, Smith for herpes, without evaluating the clients/patients, and doing so on the

basis of the word of unlicensed persons without medical training, and without any documentation, |

and_f'ur

F.  Dr. Fujunoto knowingly allowed Ms, Weston and Ms. Smith 1o use
prescription-only topical anesthetics, which he ordered, in their aesthetic businesses {or their
clients/patients; and/or he did not develop any pr‘otoc.ols for these medications or provide any
(_wersighi- {or their safe usc; and/or he did not have a clear idea of how these were being used, i.e.
applied 1o clients/patients by Ms. Weston and Ms. Smith and/or dispensed for use by clieuts prior
1o subseguent cosmelic appointments; and/or he did not have an established relationship with
these clients/patients; and/or

G.  Dr. Fujimoto misrepresented his relationship with Ms, Weston and Ms. Smith
knowing that they could not order topical numbing agents on their own uthority as they were nol
licensed physicians or other authorized pre-scribcrs. They did not work for Dr. Fujimoto and their
clients were not his patients.  He did not provide any oversight for their businesses. Dr. Fujimoto
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ordered preseripion-strengih topical numbing agents for which he paid and 1ok delivery. e
also wrote letlers for Ms. Weston and Ms. Smith ¢ Bacon kast Pharmacy in Concurd, CA piving
permission for them to order these substances personally under hig Jcense, His letier for Me.
Weston states she shares the office with bim and his letter for Ms, Stnith 1s even maore mis.icading
and states that she "works in This} office™.
Causes For Dis.(';iplinary Action Re Unlicensed Practice

29, Dr. Fujumota’s conduct as set farth on the Events and Acts or Omissions as set forth
heremabove constilutes grounds for disciplinarg action as Tollows: |

A.  Dr. Fujimoto’s conduct consiiluies unprofessional conduct in thai he aided or
abetied unlicensed persons or enlities to enpage in the practice of medicine and is cause {or
diséiplinary action pursuant 1o Section 2264 of the Code,

B.  Dr. Fujimotc's conciuct constitutes unprofessional conduct in thal he directly or
indirectly assisted in or abetied the violation of, or conspired 1o violate, the following provisions
of the Code: section 119 (permitting the use of his license by another); section 125 (allowing his
license to be used by an unlicensed person or acting as the agent or partner of an unlicensed
person); sections 2051, 2052, and/or 2054 (unlicensed medical practice); and is cause for
disciplinary action pursuant 1o 2254(a), (b), {¢), and/or {€} of the Code.

_C. Dr. Fyjimoto’s conduct constitules unprofessional conduct in assisting in

maintaining a false public perception that Ms. Weston and Ms. Smith were operating lawfully and|.

properly licensed medical clinics owned and operated by physiciaﬁs or other qualified health
j)i-bfcssio11als and is cause for disciplinary action pursuant to 2234(a), (h), (c), andfor (¢) of the
Code. | |

D.  Dr. Fujimoto’s conducl constitules unprofessional conduct ip that he violaled
the AMA Code of Medicai Ethics and he is therefore subjé_ci 1o disciplinary action under Section
2234 of the Code.

E. - Dr. Fujimolo’s conduct constitutes unprofessional conduct in.the practice of his
profession through the commission of act(s) involving dishonesty or corruption and is cause {or

disciplinary action pursuant 1o Section 2234(e) of the Code.
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F. Dr. Fupmote’s conduel constituies unprofessional conduct in the pracuce of his |

profession through the commission of acl(s) involving grogs nepligence and is cause {or
disciplinary action pursuant o Section 2234(b) of the Code.

G, Dr. Fujimoto’s conduet constitules unprofessional conduct in the practice of his
profession through the commission of aci(s) involving repeated acls of negligence and is cause
for disciplinary action pursuant 16 2234(c} of the Code.

H.  Dr. Fujimoto’s conduct constituies gmwra]'mercyfessional conduct and is cause
for discipiinary action pursuant Lo Section 2234 of the Code.

[ Dr. Fuyimoto’s conduct constituies unprofessional conduet in the practice of his

profession by knowingly making or signing any certificate or other document directly or

indirectly relaied 1o the practice of medicine. . .which falsely represents the existence or

nonexistence of a staie of facls and is cause for disciplinary action pursuant to Sections 2261,

2262, and/or 2234 of the Code
SECOND CAUSES FOR DISCIPLINARY ACTION
_ {Substandard Care of Patient A.)
Events Re Medical Board Investigation Re Substandard Care of Patient A.

30. The Medica! Board of California veceived a complaint from a physician, Jerry L.
Callaway, M.D., regarding the prescribing of phentermine by Dr. Allen Fujimoto to a patient
(“Palient A.”") who was struggling with mcdircation dependency., The Medical Board thereafier
conducted an investigation, |

31. On or about August 25, 2011, Dr. Fujumoto was inderviewed al a physician
conference. Dr. Fujimoto indicaled as follows regarding his treatment of Paticni A

A.  He treated Patient A. (female born 1957) for weight loss, and confirmed that
on her last visit that he prescribed her hydrocodone for pain in her foot without having examined
her 1o support such a prescriplion. He ceased treating her as a patient afler she reported 1o him

that she was a drug addict and that he should not schedule her anymore appointments or preseribe

' The full name of Patient A will be provided upon & proper Request for Discovery.
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her anymore medications. He said as result of this incident wilh }:aLicm A.. he now has posied in
his office a nolce concerning preseriptions aud that ne does nol write preseriptions for narcotics.

B DrFulimote was trained as an OB/GYN bl now practices solely ag o "weight |
Joss doctor.” His Jast live CME on the subject was in 2008, His patients are largely referred from
other patients and can drive jong distances 10 see him. Dr. Fujimoto indicated that it is his usual
practice 10 yecord BMI at each visit and be stated that he uses a BM] cut—ol'f of 30 1o preseribe
medication. He indicated that he does not lake & drug abuse history nor does he use CURES
[Controlled Substance thilizati(ﬁ*n Review and Evaluation System] or other 100ls 1 discover if
there is "doctor shopping™ or engaging 1 non-therapeutic use of medications with his patients.

He does not do nor order an in-depth pyychiatric evaluation including suicide risk evaluaion. He
orders minimal laboratory tests 1o rule oul rf_:vcrsible or contributing factors in his patients'
obésity. He does not record the primary care physician’s name nor cdmnmnicate much with other
providers while treating patients. He does a cash business only.

C.  Duning his review of Patient A.'s records, Dr. Fujimoto eﬁpresscd-surprisa that
he allowed Patient A. {0 go so long between visits. He explained that his usual préctice was 1o
sec patients monthly for at least two visits and then see them every two months, |

D.  Dr. Fujimote stated that the only time he preseribed narcotics o Patient A, was
on 9/13/10. However records show he also prescribed them on 12/10/07 and 8/4/08,

32.  Areview of Dr. Fupimoto’s medical records for Patient A. indicate, in part, as
Tollows:

A, Theinitial visit of Patient A, with Dr. Fujimoto was on 0/22/03. A H&P s
documented. Phentermine 30 mg is prescribed on thal first visit, Her weight in 209 pounds.
Patient A. is also taking Effexor, Six subsequént entries are telephone calls for refills, No repeal
vitals are docurmented and no follow up weight 1s recorded until 9/19/05 (158 pounds). Between
December 2003 and September 2005 preseriptions were sent 10 at least two pharmacies, Savon
(Pharmacy 1) and Costco (Pharmacy 2) {for Bantril, Adipex and phentermine without adequale

documentation explamning the frequent switching among these various drugs,
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B. A charl entry on 9/19/05 Is contains a blood pressure and weight, For weight
of 158 pounds with a height of 59 1/2", |This equates 10 a BMI of 23}, She is 1018 10 continue
her phentermine BID at a duse of 37.5 mg and given one refill. No medication history is
documented a1 this visit nor at any other subsequent visit. Three brief entries which appear 10 e
telephone refills of phentermine follow Lo the above two pharmacies.

C. The next visitis 5/13/06. Paticnl A's weight i 159 1/2 pounds, [This equates
io a BMI of 23.2]. Her poal weight is recorded as 145, Dr. Fujimoto prescribes 37.5 mg
phentermine and gives her 120 tablets. Less thap one month later (4/4/06), 60 more tablets are
called in 10 Pharmacy 1. There is a note that the prior prescription was "stolen from her home at 2
party”.

D.  Less than one month later (4/21/06) 60 tablets with one refil} ("#60 x 2") are
called in 1o Pharmacy 2. Despite having enough refills, on 5/1 9{06, sixty more tableis are phoned
into Phavmacy 1. '

E. On 6/5/06, Patient A. has a visit with Dr. Fujimoto. Her blood pressure is
documented as normal. Her weight is 159, It is documented she has nol been exercising., The
writing 18 not completely clear hull il appears to mdicate that she 15 told to take some dose of
phentermine three times a day ("1 1ab in am, [illegible] dose 1 carly [illegible] afternoon) and
120 tablets are prescribed.

F. On 6/22/06, 60 more 1ablets are phoned in 10 Longs Pharmacy (Phurmacy 3). -

G.  On 8/7/06, her blood pressure s normal and Patient A's weight is now 162,
[This equates io a BMI] 0of 23.6]. Adipex is prescribed af another illegible TID instruction. On’
8/21/06, 60) more tablets are phoned into Pharmacy 3. 1t is documented thal "preseription stolen
2nd time".

H.  On 9/21/06, 60 Adipex 37.5 mp are phoned in 1o Pharmacy 2.

1. The next visit is 10/9/06 and Patient A. weighs 160. Phentermine 1s preseribed
with an unclear instruction and 120 tablets are written for. Underneath the phentermine is written
Adipex P and what ‘appears 1o be "#12 samples." Fifty tablets are called 1n 10 a pharmacy after
Patient A. "lefi Ex in So Cal* where she was visiting.
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1. On a 12/4/06 visil. 150 phentermine are prescribed and then on 12/10/06 the
same pregeription is phoned in 10 a second Longs pharmacy (j')l']'LlTl'I;lth}" 43 as Patient A has "Jost
writien Rox". .

K. On2/5/07 Patient A. weighs 169 pounds and 120 phcntcrmine are prescribed,
Twelve Adipex P samples are also dispensed. Five days later it is documented that "Rx lost™ and
the phentermine in the same amount is phoned in 1o Pharmacy 2. On 3/26/07 it is documented
that twenty more are prescribed but no phanmacy informali uﬁ 1s noled.

L. Ata 41207 visit, Patient A. now welghs 189 pounds. She receives 120
phentermine, On 6/6/07, 30 more are called 1o Pharmacy 4.

7 M.  Ona7/10/07 visit, Patient A. is recorded as weighing 196 pounds. -
Phentermine #120 are prescribed. The next entry is dated both "week of 30th July" and 8/3/07.
Patient A. has a "lost wriilen Rx" and 120 phentermine are prescribed.

N.  Onp 10/16/07 Patient A. weighs 189 pounds. She receives 120 phentermine and
eighi Adipex P samples. |

O, On 12/10/07 Patiemt A. weighs 182 pounds. She is given 120.phe.11tcrmine and |
for the first time the sig ginsll'uctiﬂll) is discernible and appears to be in three divided doses, 1 pill |
in am, then 1/2 pill and later 1/2 pill. Eight samples of Adipex P are given 1oo. Without a |
documented complaint of pain, a normal exam and no diagnosis to justfy it, hydrocodone/APAP
10/350 450 is preseribed.

P. On 3/10/08 {weight 187 pounds), Patient A. receives 120 phentermine and eight
sample pills of Adipex P. o

Q. On 6/9/08, after not keeping ler intervening appointment, Patient A. again

- receives 120 phentermine and eight sample pills of Adipex P,

R, Oop 8/4/08, Patient A. is now 172 pounds. 120 phentermine are refilled. She
also receives a prescription for Phencrgan with codeine though the reason is not documented and

the exam is recorded as normal,
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S, On 8725/08, i is documenied that Patiert A."s "{ather passed a wa.\_g-leﬁ meds
in? [clarified as Seattle in Dy, Fujimote’s physician conference].” A preseription for 4100
phentermine 15 given (0o pharmacy in'l“ornﬁation).
T.  The 1071708 entry is undecipherable except the word “mailed,” ‘Thirt_\*
phentermine are called 1o Pharmacy 2 on 10/29/08.
U, On 11/6/08 the entry states; "Her PMD says she has a beart murmur and needs
to dic phémermine." | |
V. On12/19/08, 50 phenlermine are called 1o Pharmacy 2.
W.  Afier an intervening appointment is cancelled, Patient A, is seen on 3/25/09,
She weighs 183 1/2 pounds. Phentermine #60 and Adipex P #60 are prescribed and 12 sample
tablets are given of Adipes P
N.  The nextivisit is 8,’.] 0/(9 and Patient A. weighs 185.2 pounds. 120 phentermine
are given as well as 12 saniple tablets of Adipex P. Two months later (11/9/09) she 15 at 1837
pounds and another 120 tablels are prescribed. |
| Y. 60 tablets of phentermine are phoned in to Pharmacy 2 on 3/3/10 and 5/3/1C.
Z.  On7/7110, Patient A. weighs 176 pounds. 120 phentermine are prescribed. It
is recorded she is taking two tablets a day in three divided doses. On 9/13/10 she weighs ]68.4
pounds. Dr. Fujimoto prescribes 120 phentermine again, 50 hydrocodone/APAT 10/325 are also
prescribed without not'ujg anything in the HPI and documéming a normal exam,
AA. On 9/16/10, in handwriting other than Dr. Fujimoto's, it is documented that
Patient A. called and 1old the clinic not to give her any further appoiniments. She admits 10 being
a "drug addict" and threatens 1o report them il there is any further prescribing. -
33. A review of Dr. Fujimoto's billing sheets shows that he has only two seis of default
CPT codes (99202/99205, 99212/99215) and one pre-printed diagnosis cdde, 2719 |
(nutritional/metabolic disorder) for his office visits, Dr. Fujimoto billed Patient A. a 99205 visit
for her initial evaluation on 9/22/03. Subsequent visits were billed al 992172
34, A review of the CURES report for Palient A. indicates that while Patient A. was
receiving medication from Dr. Fujimoto between 6/2008 and 12/2010, Paiient A. was also -
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- physician and surgeon in California in the treatment of Patient A.:

rccci:\'ing, routine prescriptions for alprazolam, an anxiolylic/hypnotic. and hydrocodone/ APAT, a
narcolic, from another provider. In li)atccm‘bcr 2010, a third provider began prescribing narcotic
to Patient A. |

35, A review of Dr. Fujimoto's listed prescriptions on ﬂxe CURES report, on 6/16/08, just
three days afler 120 phentermine were prescribed at Cosico, shows that Dr, Fujimote preseribed
15 more at Rite Aid.” A total of 85 more tablets were flled a1 Rite Aid on 5 sepuraic occasions
between 6/20/08 and 7/14/08 in incremonts of 10-23 1ablets. There is no record of these
prescriptions in Dr. Fujimoto’s medical records for Patient A,

Acts or Omissions Re Subsiandard Care Of Patient A,

36.  Dr. Fujimoto commiitied the following Acts or Omissions in his capacity as a licensed

A.  Dr. Fujimoto failed to keep timely, accurate and legible medical records.

Numerous chart entries are difficult to intmjaret. Specific examples are outlined above.
Some of these illegible entries specifically deal with amounts of z_nc.dications prescribed and, as
such, are important notations in Patiént Al's chart. Other entnes involve ;eﬁlls of medications |
without a visit (i.e. for Jost and misplaced meds) and would be importam-informalion to ipc!udé
iil the chart in a legible fashion; and/or

B, Dr Fujﬁnoto failed o adequately justify and document in the medical records
the reasons [or prescribing m edications.

The standard for medical care in California is to justify in the Tecord why any/all
niediceﬁions are preseribed. Chart entrics should include information in the CC and HPL Exams
should be documented when appropriate. The assessment should include an apprapriate
diagnosis to justify the medication and the plan should reflect the medical .rcasoning justifying the
prescription, Narcotic documentation and care in preseribing narcotics are particularly important
due fo the fact that these medications can be habit-forming, have diversion potential end are
associated with greater scrutiny. Dr. Fujimolo presenibed narcotics to Pati cnt. A on three separale

occasions. On each occasion, the record Tailed to justify the need for this medication in terms of
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hisiory, exam, assessment and medica) justification. Also, the billing sheets for the above
encounier dates lacked ar 1C13-9 code that would have justified these prescriptions: and/or

C.  Dr. Fujimoto continued 1o preseribe phentermine for Patien! A. w1 a BMI below
ihe 30 cul-off and when Patient A. was noncompliant with Ueatment guidelines.

Anorectants such as phentermine are indicated as short-lern agents 1o assist in weight loss
efforts in those patients who are also dicting and excreising,. Til‘;)! aré recommended {or thoge
with a BMI greater than 30 or those with a BMI of 27 with other comorbidities. Once patients
slip below the established cut-offs for sale use, the use of these apents should be discontinued and
patients must rely on diet and exercise for Turther weight loss. These medications are
amphetamin&lik& and thus have a stimulant-like effect. W hen Patient A, presented " Dr.
Fujimoto, her BMI was 30.4 (obese) and thus she qualified for use of phentermine. I-]owe%r, she
was able 1o shed some of this weight during her first two years with Dr. Fujimoto and never
approached this weight again. The highest weight achicved afler this was 189.7 pou.nds. This
would have given hér a BMI of 27.6. The use of phentermine initially for a patient with the BM]
over. 30 appeats is within the prescribing guidelines. Patient A. vvas already dieting and
exercising upon initial presentation. However, once she weighed less than 206, her BMI {ell
“below the recommended cut-offs for safe use of phentermine. Also on many occasions it was
documented that Patient A. had either stopped exercising or was not eating properly (i.e. not
{oliowing the program) (e.g. 6/5/06, 12/4/06, 2/5/07, 3/10/08, 8/10/49); and/or

D. Dr. Fujimolp prescribed excessive doses of Phieniermine to Patient A.

The maximum daily dose for phentermine in 37.5 mg daily. Dr. .Fuji'moto often prescribed
doses above 37.5 mg dailj'. In addition, he refilled at a frequency and amount that oflen
approximated 75 mg or more per day; and/or

E.  Dr Fujimoto failed to maintain an updated medication history andfor
prescribed pheplermine 16 Patient A, while she was on Effexor.

It is the standard of care i medical practice to obtain 2 mcdicatioh history on initial
presentalion and update this on subsequent visits, When & patient is being seen by various

providers, a list of medications prescribed by other providers should also be obtained. It is the
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standard of care o verify that there are no drug-drag interaclions prior 1o prescribing any
medications, Dr. Fujimote documented that Patient A, was taking Effexor at ber inital visit, He
never documented a medication history again in the record. Effexor is a serotonin-
norephinephrine reuptake inhibitor and is not recommended 1o be used with phentermine due ta
the potential increased sympathomimetic effect i1 can cause (in December 2003, Patient A. did
complain of nervousness) when these drugs are administerced togeiher and also because of the
additive risk of serolonie syndrome, which is a rare but serious and potentially {atal condition
cause by overstimulation of certain brain receptors linked Lo coadrminisiration of these drugs.
Patient A. was also receiving benzodiazepines and narcotic preseriptions from other providers
while she was Dr. Fujimoto’s patient. The initial use of phentermine wouid have been
appropriate for Patient A. given ber obesity and failed efforts at diet and cxercise alone.,
However, because of her listed medication, Effexor, she was not a candidaté for phentennine.
The phentermine/Effexor interaction is considered a major interaction and preseribing in this
setting would have required documentation, informed consent by Palient A. and close monitoning.
None of this occurl‘ed. or was documented; and/or
F.  Dr. Fujimoto failed to properly document and/or justify his billing for weight

loss services.

1 is the slandard of care in medical praciice to bill appropriately for services provided.

Most providers are expecied to have a standard distribution of evaluation and management (E/M)

“codes and norins are published for various specialties to refer to. Dr, Fujitnoto’s billing encounter

sheets show only two levels of pre-prinied E/M codes, 99202/99212 and 99205/99215. He billed
a 99205 ($100) for Patient A.'s first visit which he claims was a 1-hour evaluation. E/M code
99205 is reserved for the initial evaluation of a patient and is the highest level /M
ofﬁcé/outpaticm code. The documentation requirements for such a visit include a comprehensive
history, comprehensive exam and medical decision making of high complexity. Documentation
of that visit shows a diet, weight and GYN history along with past, family and social history and a
review of systems. The examination is brief and nonspecific, The one listed diagnosis 15

"nutrition/melabolic disorder.” Some diet information 1s given and phentermine is prescribed.
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Given the low complexity/medical decision-making of services provided, this visit does not meet
the established criteria for 99205, "T'he available documentation Tuils 10 jusiify how this
appointment could have taken an howr with Patient A: and/or

G, Dr. Fujimoto continued 1o prescribe phentermine 1o Patient A. despite signs that
Patient A. was using this medication nomberapeutically, and/or that it was otherwise
contraindicated.

While refills of medications can be given without an appointment, it is the standard of care
for patients 16 be scen at regular intervals 1o monitor continued need for the medication and to
assess Tor side effects. The frequency of visits is determined by many factors including the
potential for abuse/nontherapeultic use of the medication being preseribed. Specific information
from the PDR 1'egarding brand name phentermine is shown below:

"ADIPEX-P® is related chemically and pharmacologically 10 the amphelamines.
Amphelamines and related stimulant drugs have been extensively abused, and the possibility of
abuse of ADIPEX-P® should be kept in mind when evaluating the desirability of including a drug
as part of a weighl! reduction program, "

It is the standard of care 10 be vigilant for the signs of nontherapeutic use of a medicélion
By his own account, Dr. Fujimoto indicated that patients on phentermine should be seen every
month when first starled on the medication and then at regular intervals thereafler, Patient A.
coiltinusd to abtain phentermine from Dr, Fujimoto by telephone requests for almost two years
withoui a follow up appointment. At other times during her associalion with Dr. Fujimolo, she
failled 1o follow up regularly and was still prescribed more phentermine, Refills prescribed were
for varying amounis and occurred oflen at intervals of Jess than one month and af doses higher
than recommended. Patient A, was swilched from phemtermine 1o Bontril to Adipex without
justification in the medical record and on other visils she was given a prescriplion and samples al
the same Uime.

On more than one occasion, relills were given early due to alleged misplaced or stolen
prescriplions and mcdicatic)ﬁ. When Patient A. returned for each visit, BMI was not calculated
and phenlermine was conlinued. Pulse was never assessed Lo see 1f the phentermine was causing

22
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tachyeardia. Review of the CURES report sbows that Dr. Fujimoto did nol record cvery
prescription he gave 10 Patient A, in his record.

Dr. Fujimoto [4iled 1o contro) her monthly dose and failed to make her keep regulay follow
up. As described above, he prescribed afler ber weight fell below the accepled recommendations
and the guideline tha .he himself stated he used 10 determine medication need. He continued 10
prescribe afler Palient A, failed to continue diet and exercise. He continued 10 preseribe for seven
years despite the {act that this medication is only recommendcd for shori-ierm use.

In November 2008, Dr. Fujimoio recorded in his own writing that Palient A s primary care
doctor said Patient AL had a heart murmur and that her phentermine needs 1o be discontinued.
There was no decumentation that he tried 1o oblain the actual records/reports or speak with this
doctor regarding this, One month later he phoned in another prescription of phentermine without
any further documentation and continued to prescribe it for almost two more years.

Causes for Disciplinary Action Re Substandard Treatment of Patient A

37.  Dr. Fujimotc’s conduct as se! forth on the Events and Acts or Omissions as sei forth
hereinabove constitutes grounds for disciplinary action as follows:

A.- Dr. Fujimoto’s conduct constitutes general unprofessional conduct and s cause
for disciplinary action pursuant 1o seciion_2234 of the Code.

B.  Dr. Fujimoio’s conduct constitules gross negligence and is cause for
disciplinary action pursuant 1o seclion 2234(b) of the Code.

C. Dr Fujimoto’s conduct constitutes repeated negligent acts and (s cause for
.disciplinary action pursuant 1o section 2234(c) of the Code.

D.  Dr. Fujimolo’s conducl constitiles incompetence and is cause Tor disciplinary
action pursuant 1o section 2234(d) of the Code.

B Dr Fujimoto’s conduet constitutes unprofessional conduct in that he failed to

maintain adequate and accurale records relating 1o the provision of services 1o Patlent A. and is

cause for discipline pursuant to section 2266 of the Code.

Accusation




F. Dr. Fujimoto™s conduct constitutes repeated acts of clearly excessive
prescribing or administering of drugs or treatment as delermined by the standard of the
communily of licensees and 18 cause for disciplinary action pursuant 1o section 725 of the Code

G.  Dr. Fujimoto’s conduct constitules prescribing, dispensing, or !'urniéhing
dangerous drugs as delined in Section 4022 without an appropriate prior examination and a
medical indication and therefore is cause Tor disciphinary action pursuant 1o section 2234(a) in
conj 'meliclm with scétion 2242 of the Code.

THIRD CAUSE FOR DISCIPLINE
(Repeated Negligent Acls)

38.  Dr. Fujimolo is further subject to disciplinary action for unprofessional conduct
pursuant o Business and Professions Code section: 2234(c) (repeated negligent acts). The facts
and circumstances are as follows: The Lvents, Acts or Omissions set forth in the First and Second
Causes For Disciplinary Action set forth hereinabove, are referred to and incorporated herein by
refercnce as though fully sct forth. Said Acts or Omissions, in whole or in part, constitute
repeated negligent acts and is_ cause for disciplinary action pursuant to section 2234(c) of the
Code. -
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PRAYER

WHEREFORE, Complainant requests that a hearing be held on the matters herein alleped,
and that following the hearing, the Medical Board of California issue a decision:

1. Revoking or suspending Physician and Surgeon Certificate Number G 7287, issued 10
ALLEN A, FUIMOTO, M.D., | |

2, Revoking, suspending or denying approval of ALLEN A FUIIMOTO, M.D.'s
authority 1o supervise physician's assistants, pursuan 1o section 3527 of the Code;

3, Ordering ALLEN A, FU J]MOTO; M.D. Lo pay the Medical Board of California, if
placed on probation, the costs of probation moniioning;

4. Taking such other and further action as deemed necessary and proper.

March 23, 2012
DATED: .

LINDA K. WHITNEY
Executive Direcior
Medical Board of Calfiornia
Department of Congluner Affairs
State of California
Complainant

SF2011205464
90234259 doc
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