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KAMALA D. HARRIS 
·Attorney General of California 
THOMAS S. LAZAR 
Supervising Deputy Attorney General 
MARTIN W. HAGAN 
Deputy Attorney General 
State Bai: No. 155553 

IJ0 West "A" Street, Suite 1100 
San Diego, CA 92101 
P.O. Box 85266 
Sau Diego, CA 92186-5266 
Telephone: (619) 645-2094 
Facsimile: (619) 645-2061 

Attorneysfor Complainant 

FILED , 
STATE OF CALIFORNIA 

MEDiCAL BOARD OF CALIFORNIA 
SACRAMENTO Fet.<"'*Vi'.9 1., 20 l 5" 
BY ;:r,,..., ll•. M'(r(.011e_ ANALYST 

BEFORE THE . 
PHYSICIAN ASSISTANT BOARD OF CALIFORNIA 

DEPARTMENT OF CONSUlV[ER AFFAIRS 
STATE OF CALIFORNIA 

11-~~~~~~~~~~~~~ 

In the Matter of the Accusation Against: 

RODNEY EUGENE DAVIS, P.A. 
8899 University Center Lane, Suite 250 
San Diego, CA 92122 

Physician Assistant License No. PA19449 

Respondent 
. 

Complainant alleges: 

Case No. lE-2013-230309 

ACCUSATION 

I 

I 
PARTIES 

l. Glenn L. Mitchell, Jr. (Complainant) brings this Accusation solely in his official capacity 

.as the Executive Officer of the Physician Assistant Board, Department of Consumer Affairs. 

2. On or. about October 30, 2007, the Physician Assistant Board of California issued 

Physician Assistant License Number PAI 9449 to Rodney Eugene Davis, P.A. (Respondent). The 

Physician Assistant License was in full force and effect at all times relevant to the charges and 

allegations brought herein and will expire on August 31, 2015, unless renewed. 

/I// . 
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.TURJSDICTlQN 

3. · This Accusation is brought before the Phy.sician Assistant Board ofCalifornia (Board), 

Department of Consumer Affairs, under the authority of the following laws. All section references 

are to the Business and Professions Code (Code) unless otherwise indicated. 

4. Section 3527 of the Code states: 

"(a) The boardmay order the denial ofan application for, or the issuance subj.eel 

to te.tms and conditions of, or the suspension or revocation of, or the imposition of 

probationa.t-y conditions upon a physician assistant license after a. hearing as required 

in Section 3528 for unprofessional conduct that includes, but is not limited to, a 

violation ofthis chapter, a violation of the Medical Practice Act, or a violation ofthe 

.regulations adopted by the board or the Medical Board ofCalifornia. 

" 
"(f) The board may order the licensee to pay the costs of monitoring the 

probationary condition$ imposed on the license. 

·"u ....
5. Section 3502 of the Code states: 

"(a) Notwithstanding any other provision of law, a physician assistant may 

perfom1 those medical services as set forth by the regulations of the board when the 

services are rendered under the supervision of a licensed physician and surgeon or of · 

physicians and surgeons approved by the board, except as provided in Section. 3502.S. 

6. Section 2234 of the Code, states: 

"The board shall take action against any licensee who is charged with 

unprofessional conduct. In addition to other provisions of this article, unprofessional 

conduct includes, but is not limited to, the following: 

"(a) Violating or attempting to violate, dlrectly or indirectly, <t.%isting in or 

abetting the violation of, or con$phing to violate any provision of this chapter. 

"(b) Gross negligence. 

, 2 
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"(c) Repeated 11egligent acts. To be repeated! there must be t:wo or more 

negligent acts or omissions. An initial negligent act or omission followed by aseparate 

and distinct departure from the applic.able standard of care shall constitute repeated 

negligent acts. 

"(1) An initi~l negligent diagnosis followed by an act or omission medically 

appropriate for that negligent diagnosis ofthe patient shall constitute a single negligent 

act. 

"(2) Vihen the standard of care i:equires a change in the diagnosis, act, or 

omission that constitutes the negligent act described inparagraph ( l ), including, but not 

limited to, a reevaluation ofthe diagnosis or a change in treatment, and the licensee's 

conduct departs from the applicable standard of care, each departure constitutes a 

separate and distinct breach ofthe standard of care. 

"(e) The commission of any act involving dishonesty or corruption which is 

substantially related to the qualifications, functions, or duties of a physician and 

surgeon. 

"(f) Any action or conduct which would have warranted the deniai of a 

certificate. 

7. Unprofessional conduct under CaliforniaBusiness and Professions Code sectio112234 is 

conduct which breaches the rules or ethical code of the medical profession, or conduct which is 

unbecoming to a member in good standing of the medical profession, and which demonstrates an 

unfitness to pracfice medicine.1 

1 Sl1ea v. Board ofMedical Examiners (1978) 81 Cal.App.3d 564, 575. 

8. · Section 20:52 ofthe Code, states: 

"(a) Notwithstanding Section 146, any person :who practices or attempts to 

practice, or who advertises or holds himself or herself out as practicing, any system or 
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mode oftreating the sickor afflicted in this state, or who diagnoses, treats, operates for, 

or prescribes for any ailment, blemish, deformity, disease, disfigurement, disorder, 

injury, or other physical or mental condition ofany person, without having at the time 

ofso doing a valid, unrevoked, orunsuspended certificate as provided in this chapter or 

without being authorized to perform the act pursuant to a certificate obtained in 

accordilnce with some other provision oflaw is guilty of a public offense, punishable 

by a fine not exceeding ten thousand dollars ($10,000), by lmprisoun1ent pursuant to 

subdivision (h) ofSection 1170 of the Penal Code, by imprisonment iu acountyjail not 

exceeding one year, or by both the fine and either imprisomnei1t. 

"(b) Any person who con~pires with or aids or abets another to commit any act 

described in subdivision (a) is guilty of a public offense, subject to the punishment 

described in that subdivision. 

., "(c) The remedy provided in this section shall not preclude any other remedy 

provided by law." 
( 

9. Section 2264 of the Code, states: 

"The employing, directly or indil'ectly, the aiding, or the abetting of any 

unlicensed person or any suspended, revoked, or unlicensed practitioner to engage in 

the practice of medicine or any other mode of treating the sick or afJ:licted which 

requires a liceuse to practice constitutes unprofessional conduct." 

10. Section 2271 of the Code, states: 

"Any advertising in violation of Section 17500 relating to false or 

misleading advertising, constitutes unprofessional conduct. 

11. Section 651 of the Code, states: 

"(a) It is unlawful for any person licensed under this division or under any 

initiative act referred to in this division to disseminate or cause to be disseminated any 

fonn of public corrunllllication containing a false, fraudulent, misleading, or de(:eptive 

statement, claim, or image for the purpose ofor likely to induce, directly or indirectly, 

the rendering ofprofessional services or furnishing of products in connection Vvi.th the 
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professional practice or business for which he or she is licensed. A "public 

communication" as used in this section includes, but is not limited to, commtmicatiou 

by means ofmail, television, radio, motion picture, newspaper, book, list OJ dlrectmy 

of healing arts practitioners, Internet, or other electronic communication. 

"(b) Afalse, fraudulent, misleading, or deceptive statement, claim, or image 

includes a statement or claim that does any of the following: 

"(1) Contains a misrepresentation of fact. 

"(2) ls likely to mislead or deceive because of a failure to disclose material 

facts. 

"(5) Contains other representations or lmplicatio11s that in reasonable 

probability will cause an ordinarily prudent person to misunderstand or be deceived. 

"(e) Any person so licensed may not use any professional card, professional 

announcement card, office sign, letterhead, telephone directory listing, medical list, 

medical directory listing, or a similar professional notice or device if it includes a 

statement or claim that is false, fraudulent, misleading, or dee;eptive within the 

meaning of subdivision (b). 

"(g) Any violation of this section by a person so licensed shall constitute good 

cause for revocation or suspension of his or her license or other disciplinary action. 

12. Section 17500 of the Code states: 
' "It is unlawful for any person, frrm, corporation or association, or any 

employee thereof with intent directly or indirectly to dispose of real or personal 

property or to pe1fonn services, professional or otherwise, or anything of any nature 

whatsoever or to induce the public to enter into any obligation relating thereto, ta 

make or disseminate' or cause to be made or disseminated before the public in this 

state, or to make or disseminate or cause to be made or disseminated from this state 
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1 . before the public in any state, in any newspaper or other publication, or a::iy 

2 advertising device, or by public outcry or proclamation, or ill any other maru1er or 

3· means whatever, including over the Internet, any statement, conceming that real or 

4 personal property or those services, professional or otherwise, or concerning any 

circumstance or matter of fact connected with the proposed performimce or 

6 disposition thereof, which is untrue or misleading, and which is known, or which by 

7 the exercise of reasonable care should be known, to be untrue or misleading, or for 

8 any person, finn, or corporation to so make or disseminate or cause to be so made or 

9 disseminated any such statement as part ofa plan or scheme with the intent not to sell 

that personal property or those services, professional or otherwise, so advertised atI 
l 11 the price stated therein, or .as so advertised. Al1y violation of the provisions ofthis 

12 section is a misdemeanor punishable by impriso1rment in the county jail not 

I 13 exceeding six months, or by a. fine not exceeding two thousand five hundred dol,lars 

I 14 ($2,500), or by both that imprisonment and fine." 

13. California Code of Regulations, title 16, section 1399.521 states: 

"In addition to the grounds set forth in section 3527, subd. (a), of the code the16 

17 board may deny, issue subject to terms and conditions, suspend, revoke ox place on 

18 probation a physician. assistant for the following causes: 

·. "(a) A:ny violation of the State Medical Practice Act which would constitute19 

unprofessional conduct for a physician and surgeon. 

21 

22 "(d) Pei.fonning medical tasks which exceed the. scope of practice of a 

23 physician assistant as prescribed in these regulations.'' 

24 14. California Code of Regulations, title 16, section 1399.540, states:I "(a) Aphysician assistant may only provide those medical services whichhe or1 
I 26 she is. competent to perfonn and which are consistent with the physician assisw.nt's 

27 education, training, and ex.pedence, and which are delegated in writing by a 

28 supervising physiciari who is responsible for the patients cared for by that physician 
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assistant. 

"(b) The writfag which delegates the medical services shall be known as a 

delegation of services agreement. A delegation of services agreement shall be signed 

and dated by the physician assistant and each supervising physician. A delegation of 

services agreement may be signed by more than one supervising physician only if the 

same medical services have been delegated by each supervisingphysician. Aphysician 

assistant may provide medical services pursuant to more than one delegation of 1 
services agreement. I 

i 
" 

"(d) A physician assistant shall consult with a pliysician regarding any task, 

procedure or diagnostic problem which the physician assistant determines exceeds hfa 

or her level of competence or shall refer such cases to a physician." 

15. California Code of Regulations, title 16, section 1399.541, states: 

"Because physician assi.stSllt practice is directed by a supervising physician, and 

a physician assistant acts as an agent for that physician., the orders given and tasks 

performed by a physician assistant shall be considered the sarne as if they had been 

given and performed by the supervising physician. Unless otherwise specified in these 

regulations or in the delegation or protocols, these orders may be initiated without the 

prior patient specific order of the supervising physician. In any setting, including for 

example, any licensed health facility, out-patient settings, patients' residences, 

residential facilities, and hospices, as aj:>plicable, a physicim assistant may, pursuantto 

a delegation and protocols where present: 

"(a) Take a patient history; perfonu a physical examination a11d make an 

assessment and diagnosis therefrom; iilitiate, review and revise treatment and therapy 

plans including plans for those services described in Section 1399.54l(b) through 

Section J399.54l(i) inclnsive; and record.and present pertinent data in a ni.anner 

meaningful to the physician. 

I! II 
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"(b) Order or transmit an order for x-ray, other studies, therapeutic diets, 

physical therapy, occupational therapy, respiratory therapy, and nursing services, 

"(c) Order, transmit an order for, perform, or assist in the perfunnance of 

laboratory procedures, screening procedures and therapeutic procedures. 

"(d) Recognize and evaluate situations which call for immediate attention of a 

physician and institute, when necessary, treatment procedures essential for the life of 

the patient. 

"(e) Instruct and counsel patients regarding matters pertaining to their physical 

and mental health. Counseling may include topics such as medications, diets, social 

habits, family plruming, nonnal growth and development, aging, and tmdemtanding of 

and long-term management of their diseases. 

"(f) Initiate arrangements for admissions, complete forms and charts pertinent 

to the patient's medical record, and provide services to patients requiring continuing 

care, including patients at home. 

"(g) Initiate and facilitate the referral of patients to the appropriate health 

facilities, agencies, and resources of the community. 

"(h) Administer or provide medication to a patient, or issue or transmit drug 

orders orally or in writing in accordance with the provisions of subdivisions (aHf), 

inclusive, of Section 3502.1 oftbe Code. 

"(i)(l) Perform surgical procedures without the personal presenc.e of the 

supervisingphysician which are customarily performed under local anesthesia Prior to 

delegating any such surgical procedures, the supervising pbysician shall review 

documentation which indicates that the physician assistant is trained to perfonn the 

surgical procedures, AH other surgical procedures requiring other forms ofanestbesia 

may be performed by aphysician assistant only in the personal presence ofan approved 

supervising physician. 

"(2) A physician assistant may also act as first or second assistant in surgery 

under the supervision of an approved supervising physician." 

8 
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16. California Code of Regulations, title 16, section 1399.542, states: 

2 "TI1e delegation ofprocedm·es to a physician assistant under Section 13 99.541, 

3 Sltbsections (b)' and (c) shall not relieve the supervising physician of primary 

4 continued responsibility for the welfare ofthe patient." 

5 17. California Code ofRegulations, title 16, section 1399.545, states: 

6 "(a) A supervising physician shall be available in person or by electronic 
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communication at all times when the physician assistant is caring for patients. 

"(b) A supervising physician shall delegate to a physician assistant only those 

tasks and procedures consiste\1t With the supervising physician's Specialty Ol' usual 

and customary practice and with the patient's health and condition. 

"(c) A supervisi11g physician shall observe orreview evidence of the physician 

assistant's performance of all tasks and procedures to be delegated to tbe physician 

assistatl1 u11til assured of competency. 

"(d) The physician assistant and the supervising physician shall establish in 

writing transport and back.up procedures for the immediate care ofpatients who are in 

11eed of emergency care beyo11d the physician assistant's scope of practice for such 

times when a supervising physician is not on the premises. 

"(e) A physician assistant and his or her supervising physician shall establish in 

writing guidelines for the adequate supervision of the physician assistant which shall 

include one or more of tbe following mechanisms: 

"(1) Examination of the patient by a supervising physician the same day as 

care is given by the physician assistant; 

"(2) ColU1tersignature and dating of all medical records written by the 

physician assistant within thhty (30) days that the care was given by the physician 

assistant; 

"(3) The supervising physician may adopt protocols to govem the 

performance of aphysician assistant for some or all tasks, The minimum content for 

a protocol governing diagnosis and management as referred to in this section shall· 
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include the presence or absence of symptoms, signs, and other data necessary to 

establish adiagnosis or assesb'Ulent, any appropriate tests or studies to order, drngs to 

recommend to the patient, and education to he given tb.e patient. For protocols 

governing procedures, the protocol shall state the information to be given the patient, 

the nature of the consent to be obtained from the patient, the preparation ancl 

teclmique of the procediii:e, and the follow-up care. Protocols shall. be developed by · 

the physician, adopted from, or referenced to, tel>.1S or other sources. Protocols shall 

be signed iil1d dated by the supervising physician and the physician assistant. 1110 

supervising physician shall review, countersign, and date a minimum of 5% sample 

of medical records of patients treated by the physician. assistant functioning under 

these protocols within thirty (30) days. The physician shall select for review those 

cases which by diagnosis, problem, treatment or procedure represent, in his or her 

judgn1.ent, the most significant risk to the patient; 

"(4) Other mecha11isms approved in advance by the board. 

"(f) The supervising physiciao has continuing responsibility to follow the 

progress ofthe patient and to make sure thatthe physician assistant does not function 

autonomously. The supervising physician shall be responsible for all medical services 

provided by a physician assistant under his or her supervision." 

COST RECOVERY 

1g, Section 125.3 of the Code states, in pertinent part, that the Board may request the 

administrative law judge to direct a licentiate found to have committed a violation or violations ofthe 

licensing act to pay a sum not to exceed the reasonable costs of the investigation and entbrcement ofi 

the case. 
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{Unlicensed Practice of Medicine)2 
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19. Respondent is subject to disciplinary action under sections 3527, 2234, 2234, 

subdivision (a), as defined. by sections 2052 and 3502, of the Code, and Callfomia Code of 

Regulations, tille 16, section 1399.$21, subdivision (d), in that he has engaged in the unlicensed 

practice ofmedicine, as more.particularly alleged hereinafter: 
120. On or about August 3, 2010, respondent fo1med Pacific Liposculpture, Inc., a duly 

. registered domestic corporation in the State of California. According to documents filed with the 

State ofCalifornia, the address·for Pacific Liposculpture, Inc., was listed as 8899 University Avenue, 

University Lane, Suite 250, San Diego, CA 92122, and the stated purpose of the business was 

"Liposculpture."2 Respondent was identified as holding the positions of Chief Executive Officer, 

Secretary and Financial Officer for Pacific Liposculpture, Inc.. 

The State of California, Secretary of· State, Statement of Information form filed by 
respondent on May 16, 2013, modified the type of business description to "Management Services for 
Liposculpture office." 

21. After issues arose with respondent's fonner "supervising physician," respondent sough•: 

out another physician to fill the role as his new "supervising physician" in furtherance of the 

liposculpture enterprise. Respondent ended up connecting with Dr. J.B. after Dr. J.B. saw aCraigslist 

advertisement. After respondent and Dr. J.B. met with each other, they entered into their business 

arrru1gement conceming Pacific Liposculpture. Adelegation ofservices agreement was prepared and 

it was .agreed between .the two that respondent would perform all of the liposuction procedures 11t 

Pacific Liposculpture. 

22. On or about December 21, 20 l 0, Dr. J.B., applied for a fictitious name pernrit (FNP) for 

the business name ofPacific Liposculpture which also had the business location of 8899 Uxrivernity 

Avenue, University Lane, Suite 250, San Diego, CA 92122. TI1e FNP request was approved by the 

Board effective January 14, 2011, with an expi~ation date of.January 30, 2013, uuless renewed. 

According to respondent, he was employed hy Pacific Lipasculpture as an independent contractor 

under his dba name of Davis Medical wherein he performed "all the lipo prncedures" at Pacific 

ll 

24 
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Liposculpture. 

23. Pacific Liposculpture  advertised, among other things, that "our team is comprised ofj 

only the most skilled medical professionals who long ago decided to specialize in advanced! 

liposculpture (lipo) techniques" and OUl' "body contouring procedures achieve amazing results in aI 
spa-like.outpatient setting." The Pacific Liposculpture's website identified Dr. J.B. as "your Pacific 

LiposculptureMedical Director" and touted that he was "an accomplished board ce1tified physician 

with more than 20 years experience" and that he, "along with his highly trained liposuction team, will 

help to minimize yoµr risks while offering you the best possible care all imder local anesthesia," The 

website further advertised that "[b)ecause of Dr. [J.B.'s] advanced training and experience in 

liposuction technology, Pacific Lipo's procedures significantly reduce pain, swelling and bruising, 

while providing you with smoother results, tighter skin, permanent hnprovement and no unsightly 

scars." Pacific Liposculpture's advertising further proclaimed that "Dr. [J.B.] supE->rviscs a team o 

.highly trained liposuctlonists with a combined experience ofwell over 10,000 lipa procedures" and 

"[a]s Medical Director ofPacific Liposculpture, Dr, [J.B.] offers patients a lifetime ofexperience and 

knowledge in his state-of-the-art outpatient surgical setting." The Pacific Lipasculpture advertising 

concerning Dr. J.B. was false and misleading. Dr. J.B., in truth and fact, did not specialize in any 

advanced liposuction techniqnes, did not have advanced training and experience in liposuction 

teclmology, he did not supervise ahighly trained ' team ofliposuctionists, and the "outpalient surgical 

setting"' was not "his" and was not "state-of-the art." ln truth and fact, Dr. J.B. was an 

anesthesiologist, and not a fonnally trained surgeon, he had not practiced medicine for approitimately 

ten yeru:s because he had been recovering from a medical condition, and his ti:aining hi liposuction 

was limited to a weekend course in Florida that he took in September 2010. Moreover, Dr. J.B. never 

had any intention ofperfom1ing any liposuction procedtu·es at Pacific Liposculpt1u·e and, in truth and 

fact, he never perfon11ed a single liposuction procedure for the three years he was the Medical 

Director at Pacific Liposculpture. Instead, Dr. J.B. delegated all of the liposuction surgeries to 

3

Unless otherwise noted, Pacific Liposculpture shall generally refer to the Pacii1cj 
Liposculpture operation including, but not limited to, Pacific Liposculpture, l'acific Liposculpturc,· 
Inc., Davis Medical, and respondent and Dr. J.B., as individuals. 

12 
I 
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1 respondent, a physician I s assistant as the "Director of Surgeryt' for Pacific Liposuction, Respondent's 

advertised "state of the art surgery center" was not an accredited surgery center and consisted of a. 

single room where the liposuctions w�re perfom1ed. The "surgery center" contained equipment 

respondent acquii'ed thrmigh re�pondent•s management services organization (MSO) and did not have 

a fully stocked crash cart in case of a medical emergency. 

2 

3 

4 

5 

6 24. Respondent, as a physician assistant, has no fonnal surgical training, As a physician

assistant� he has not attended an accredited medical school nor has he ever finished a med•cal 

internship program. surgical residency program or any fellowship program in cosmetic ai1.d/orplastic 

surgery as his •�Director of Surgery" title implies. According to respondent's curriculum vitae, he 

received his Hcosmetic surgery" ex:perie�ce as physician assistant while working at Beverly Hills· 

Liposculpturo and then with a Dr. K.C. Beverly Hills Liposculpture was established by Dr. C.B .  a 

radiologist, who ultimately surrendered bis medical license after being convicted of practicing 

medicine witho1,1t alicense by aiding and abetting the practice of medicine by an unlicensed person.. 

In summderi.ng his medical license. respondent admitted to aiding and abetting the unlicensed 

· practice ofmedicine. The business operation at Beverly Hills Lipcsculpture was similar; in many 

respects; to Pacific Liposculpture, with the procurement of an upscale office space, heavy advertising
)

and medical procedures that were not perfopned by a formally train1�d and skilled cosmetic and/or · 

plastic surgeon. Respondenti s curriculum vitae also indicates he worked with Dr. KC. from 

approximatelyMarch2009to September 2009. Dr. KC. was formerlyboardcertifiedinemergency• 

111edicine and had no formal training in cosmetic or plastic smgery. 11is liposuction experien,ce was 

limited to a couple of two to three <lay courses in liposuction in 2007 and 2009, 
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4 Respondenfs curriculum vitae omits the name of Dr. C.B. while his curriculum vitae lists
the names of the other physicians that respondent was associated with in performin�r liposuction
procedures. 

1

5 The liposcu}pture proced:1.res, which are,_ h1 actua l icy, lipo!uction .. ,surgeries. wc:re perforn1c)d
at 'a swank office m Beverly Hills' Rodeo Drive'' where · the hposuct10n was advertrned as an
advanced technique with · ''mailings showing before�and-a:ft· er pictures of women's l.ove handles� 
thighs 
\.V\VW.WSJ 

an_d abdomens," �. .e . .. e .. genera�ly, . . itffba• G9ing 
.com/news/arttclesLS.B 12;i4833§9�72Qlliill22 . .t to. K.nq1-� Bqfo .. re U�der the Liposu tion Kni/e at 

:NV/\¥ 

and Nipped. Tucked and Wide 7 AwaJ.:e at 
.nbc11ews.cqmlidj4095 03 l,7 /i1s/h�alth� wome)Js Jiea\tb/# ,VI 9n5tf (!vi�. 

13 u--------------------------·-----A-c-·cu_s_at-iu�-r 

www.wsj.com/news/articles/SB123483369375096025
www.nbcnews.com/id/40950317/ns/health-womens_health/#.VI9n5tF0vic
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  Pacific Liposculpture advertises heavily through various forums. incl1.1ding the internet 
and social 111edia1 and offers val'ious package deals including, but not limited ta� the ••Pacific Mom

. 

my 1
Makeover" which offers 'iUpper and Lower Abdomen Love Handles, Flanks and Hips for $5

I 

)995 -I 
All luclusive* and the HPacific Manly Makeover" which offers ''Upper and Lower Abdomen Love 

Handles, Flanks and Chest for $6,500 - All Inclusive*,' Pacific Liposculpture also advertises how 

patients can � 1Get Free Lipo With These Easy Steps>) which includes registering by filling out the 

"Fr�e Lipa Registry1
' fonn� preparing a short story or statement as to "why you. a friend or fomily 

member, deserve free Hpo with Pacific Lipo/' and. most important1y; "'Promot[i11g} Yourself'' with 

 tips 011 how to �'increase your chances" a11d ''Promote Your.Free Lipo Story.11 Some of the Pacific 

Lip�sculpture testimonials and Yeip reviews referto respondent as "Dr, Roda and "doc.n 8

7 

,,6 

6 The asterisk(*) advised potential customers that ��Patient may be subject to additionalBMI 
[body mass index] charges?

7 To 1
f promote yourseift Pacific Liposuction recoum'H:mds that contestants .. Post that same

essay on oµrvarious Social Media pages and encourage your friends and familyto likeyour smry and 
comme11t on why you deserve it. The more involved you become with Pacific Lipo and the more 
support your story has, the better your chances of winning!,: Pacific Li.posculpture also offers °'Som.e 
Tips on How.to Promote Your Free �ipo Story" \Vhich includes "[s )hare your story on our Facebqok 
wall, have fbends suppo1t you by 'hking' your story and commenting on why you deserve free hpo 
[include a pictme to grab more attention][;] [p Jost your Story on our Events page on the Pacific Lipo 

· Blogspot. Your friends can reply to your post and cormnent on why you deserve free lipo [;) [an.dJ
[g]o all out and take apl]<oto of video of yourself sharing your story and post it on YouTubewiththe
title of your essay. You can promote that link on our Facebook and have your friends vote.not only
011 Face book> but on your Y ouTube as well[,; (See hltn://rod.d1,'l,visi;ia.word12ress,cam) (12-12-2014).

8 Respondent clarified some of these. references on Yelp witb some :posts of his own 111 
August2014 1 which :stated, in pertinent part, '1D)ust a reminder that l'ro a Physician Assistant s.o no 
need to call me Doctor'' or wol'ds to that effect. The references to respondent as '�Dr, Rod" or'' docn

had remained in place for approximately tv.•o to three years before being claxi:fied by respondent 

26. Pacific Liposculpture's website at www,12acificli120,com identified respondent, end

continues to identify him) as the �'Director of Sutgery for various lipo procedures · at Pacific 

Liposculpture1 a cosmetic surgery finn based out of San Diego; Californian and makes numerous 

Teferences to respondent as the �'Director of Surgery1'for Pacific Liposuction. The Pacific Liposuction 

website1 which is o-wned and :managed by respondent, now boasts of "over 15,000 procedures 

perfonned" and has several photographs an.d videos of respondent in his surgical scrubs. The 

website, among other things, states that patients can have '�virtual consultations,'' it provides before 

� . 
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and after photos, has links to the Pacific Liposculpture blog, has various pricing and financing/ 
! 

options, and provides the option for potential patients and/or actual patients to view and/or create: 

patient testimonials. While on the website, potential patients can click on the "Video and Photos" tab 

where they can view various videos and photo galleries or they can "visit [Pacific Liposuctiou'sl 

YouTube Channel to see more videos of different procedures & testimonials." 111e website's photo 

galleries .include.the "Pacific Lipo Before & After Pictures" and the "Happy Patients with Happy 

Results" gallei'ywhich contains photographs ofpatients by themselves or, in some ofthe photos, w:ihl 

respondent next to the patient in his surgical scrubs with one or both of them holding a canister or 

canisters of the fat that was extracted from the patient's body. The Pacific Liposculpture videos, 

which can be viewed on!ine or by using the link to YOlltube, promote, among other thiugs, 

respondent's skill in performing the Iiposculpture procedures, the benefits of the liposculpture 

procedure, and the pain·free nature of liposuction. In some of the videos, "sexy Terry" tells the 

viewing public the liposllCtion is "no pain, all gain.'' Another patient informs viewers that the 

liposuction "feels like a day at the Spa.. .like getting a massage," there is "no pain, no discorofot't" and 

she's "just hanging out.'' Il1 another video, viewers cru:i watch"Tl-'!TJ'," one ofPacific Liposculpture's 

medical assistants, get liposuction on her inner thigh area, In many of these videos, respondent is 

prominently featured in his surgical scrubs while perfom'tlng the actual liposuction (liposculpture) 

surgeries 011 patients. In some of these videos, respondent introduces himself as the "Director of 

·Surgery" for Pacific Liposculptnre and may or may not identify himselfas a physician assistant. On 

those limited occasians hi the videos when respondent does makes reference to bisphysicim assistant 

qualifications, it is through the use of a "PA"C" next to his name in the text of the video, or there is a 
! 

passing reference to him being a "P.A." with no indication to the general public as to what"PA-C" or 

"P.A." means or that he is nota licensed physician. In some ofthe videos, there is no imroduction of 

respondent at all and no mention ofrespondent' s qualifications or that he is a physician assistant, and 

not a licensed physician. 
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PATlENT L.W. I 

27. At some time in March or early-April 2011, patient L.W., who resided at the time inl 
I 

Arizona, became interested in possibly having liposuction on his abdomen area. Patient L.W.I 
; 

searched the internet and ca111e across the website for Pacific Liposculpture which, among other 

things, advertised respondent as the Dir~ctor of Surgery. Patient L.W, was impressed with the 

appearance of the facilities as advertised on the website. Patient L.W. called Pacific Liposculpture 

and spoke to Stephanie who infonned him Pacific Liposuction only used state-of-the·art eqnipment 

and they had done over 10,000 procedures. After reviewing the website, and speaking with 

Stephanie, patient L.W. was impressed, made a $250 deposit, and scheduled an appointment to have 

his liposuction perfo1111ed at Pacific Liposculpture. 

28. On or about April 14, 2011, patient L.W. arrived from Arizona and drove himself to 

Pacific Lipcisculptnre for his hiiti!il consultation and to have his liposuction su,rgery perfom1ed onbis 

abdomen and love-handle areas: Prior to the consultation, patient L.W. was given paperwork to fill 

out which included, but was not limited to, a Payment Agreement and Cancellation Form and an 

lnfonned Consent Liposuction fonn, The Payment Agreement and Cancellation Formprovided tha: 

"[p]ayroent is due in full prior to Liposuction surgery" and that "ifyou cancel your appointment 'W'ith 

less than 72 hour notice, your credit card wlll be charged a $500.00 foe." By this point in time, of 

course, the 72 hour period to cancel had already expired, Tbe Infoxmed Consent Liposuction form 

indicated, among other things, that there were various risks associated with liposuction and "I hereby 

authorize Dr. [J.B.], MD, Rod Davis, PA, and such assistants as may be selected to perfo:rm the 

procedure or treatment." After signing the precprocedure paperwork, patient L. W, was escorted into 

the room where his liposuction surge1y would be performed, where his blood pressure, height and 

weight were recorded, and measurements were taken of his upper and lower abdomen. When 

respondent anived, he told patient L.W. that he was the "Chief of Surgery" and furtheHtated he was 

a physician's assistant and not a medical doctor. At this point, patient was not overly concerned that . 

respondent would be perfomiing his liposuction procedure because he was told that the scheduled 

liposuction was a relatively minor procedure, respondent claime'l to have performed liposuction on 

numerous occasions, and he was told there was going to be asupe!'vising physician 011site. The pm-
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surgery consultation with respondent lasted approximately ten minutes. 

29. According to respondent's Liposuction Procedure Note of April 14, 20 l l, respondent 

gave patient L.W. 100 milligrams (mg) ofAtenolol and infiltrated him with 2400 cc' s of tumescent 

anesthetic solution in preparation for the liposuction surgery targeting his upper and lower abdomen 

areas and his love handle areas. As part ofthe liposuction procedure, respondent removed 350 cc's ofj 

fat from the left abdomen area, 350 cc's from the right abdomen area; 200 cc's from the left love! 

handle area and 200 cc's from the tight love handle area. According to patient L.W., he experiencecil 

mo<ie:tate pain during the p1·ocedtrre which required additional pain medication. Th\ll:re WllS no 

supervising physician present when the liposuction was performed and patient never spoke with any 

supervising physician during his course oftreatment, The procedure had a notation offollow-up in 

seven days. The certified medical records fail to indicate that any follow-up took place seven days 

later. . 9 

30. Approximately three to four months after the liposuction surgery, patient L.W. was 

.still feeling pain around the areas where the liposuction was perfom1ed and placed a call into 

respondent. According to patient L.W., 1·espondent assw:ed him everything was. fine imd the pain 

may last more than three to four months. Respondent recommended that patient L.W. take Aleve 

twice-a-day to relieve any inflammation he might be expel'iencing ai.1d told patient L.W. to call back 

at the nlne to twelve month post-operative mark if he was still experiencing pain. Accotding to 

patient L.W., he h~d never experienced such pain prior to the liposuction surgery and he could no 

longer do anything which required much physical activity due to the pain. The certified medical 

Teoords fail to indicate that respondent followed up at this tii:ne with Dr. J.B .. his supervising 

physician,, despite the fact that the, Delegation of Service Agreement (DSA) prnvides, under the 

1-0 

"Consultation Requirements" section, that "[t]he PA is required to always and immediately seek 

consultation on the following types of patients and situations... [ c)omplications with anesthesia, 

9 There was also no notation of any follow up at the one, thi·ee or six month post-operation 
timeframes. 

10 Patient L.W. was initially advised he might have slight pain around the procedure areas for 
three to four months. · 
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sedation or procedure."11 

11 The DSA provides tbat respondent must "always and immediately" seek consultation with 
his supe~ising physician in the _follo':"ing situ~tions: "high ,r~k patients," "c~f!lplica~ions with 
anesthesia, sedationor procedure,'' "patient's desire to seephysician" or "auy condmon which the PA 
feels exceeds his/her ability to manage, etc." (DSA, at~ V.) 

31. Ou o~ about Febrnary,23, 2012, patient L.W. followed up again with r,~spondent.I 
Patient L.W, compiained of lumpiness in his abdomen area and that he was still expei·iencing pain! 

approximately 10 months after his liposuction surgery. According to respondent, patient L.W.' 

disclosed to respondent that he had a history of Crohn's disease. Respondent examined the 

liposuctio11 areas and could see 110 problems with any lumpiness. Respondent's assessment was that 

"there was a good outcome from the lipo procedure." In regard to the complaint ofresidL1al pain, 

respondent recommended that patient L.W, follow-up with his physician regarding his Crolm's 

disease ai1d/or see a psychiatrist to discuss the issue of his pain in f\niher detail. Respondent also 

recommended ender01ologie, a mechanical messaging process, which purportedly can be used to 

address lumpiness or uneven skin appearance. The certified medical records fail to indicate that 

respondent consulted with Dr. J.B., bis supervising physician, about these complications at this time. 

32. On or about January 10, 2013, patient LW. underwent umbilical herniarepair smgery 

in Phoenix, Arizona, with placement of a graft to repair a "small umbilical hernia sac.'' 

33. · On or about February 6, 2013, patientL.W, requested a copy of his medical records 

from respondent and stated he was still having soreness and swelling which he attributed to the 

liposuction surgery, According to respondent, patient LW. told him that "you must have clipped 

something" aud further indicated that he had been to several doctors and "they can't find auy"Jiing." 

Respondent recommended that patient L.W, continue to follow up with his physicians aud sent the 

patient a copy ofhis medical records. 

34.' On orabout Febrnary 15, 2013, respondent added an "addendum" to his follovNi;i 

note ofFebruary 6, 2013, indicating "F/U [follow-up] Dr. [J.B.] today pt [patient] still clo [complains 

of] soreness & to F/U [with] MD [doctor] in AZ [Arizona]." There was 110 chart notati<mtoindicate 

specifically what was discussed with respondent's supervising physician aud wbat, if any,\ 

recommendations there were from Dr. [J,B.] as the supervising physician. 
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PATIENTN.C. 

35. On or about September or early-October 2011, patient N.C., a then-25 year old female,j 

contacted Pacific Liposculpture about liposuction surgery for her abdomen area and to get "a betterI 
. I 

idea of what the financials/costs will be." The patient was preparing to go on her honeymoon to 

Canctm, Mexico, and wanted to be "bathing suit ready." Patient N.C. spoke with a Pacific 

Liposuction associate by the name of Stephanie who advised her the total cost of the liposuction 

would be $1,500 whichincluded the costs far the procedure, medications and any required body 

wraps. Patient N.C. emphasized to Stephanie that she needed to be completely healed within three 

weeks or she would not go through with the procedure. Stephanie told patient N.C. she would be 

able to return to worldn lw? days and also told her that one ofher co-workershad a similarprocedure 

done and was able to return to work the next day. Patient N .C. was advised, an1ong ot11er things, that 

her liposuction would be done under a local anesthesia, the procednre woiild be perfonned by 

respondent, a physiciru1 assistant, who would be overseen by aphysician, that respon.denthad 10 to 15 

years experience perfomring liposuctions with no complaints or patient deaths. After several 

conversations with Stephanie, patient N.C. felt comfortable enough to proceed 1'1ith the liposuction 

and an appointment was scheduled. 

36. On or about October 13, 2011, patient N.C. arrived Jlt Pacific Liposuction for her 

.liposuction procedure. She checked-in and was charged $1,500 for the liposuction that was to be 

performed. Patient N.C. was also provided with a11 informed co11se11t form that she signed which 

indicated "I hereby authorize Dr. [J.B.], MD, Rod Davi~, PA, and such assistants as may be selected 

to perform the procedure or treatment." PatientN.C. was sent to a room where she changed into a 

gown, was weighed, and her vital signs were obtained ru1d recorded. Shortly thereafter, respondent 

came1n and "marked [her] problem areas." around patientN.C. 's abdomen and then told her he would 

only feel comfortable doing the prncedure if patient N.C. chose the upper and lower part of her 

11 

This provision ofPacific Liposculpture, Inc. 's informed consent fonn was later amended. 
The amended section, which was used for other patients in the futnre, provided "I hereby authorize 
Dr. Jerrell Borup, MD,QliRod Davis, PA and such other qualified assistants as may be selected to 
perform the procedure 01· treatment." In trnthand fact, respondent wasthe one who was performing'

1 

all of the liposnction procedures. (Emphasis added.) 
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abdomen for "the best look" which she agreed to do b11-~ed on respondent's recommendation. 

Respondent told patient N.C. that she would not feel anything during the procedure. According to 

patient N.C., the entire encounter with respondent lasted approximately two minutes with no focused 

physical examination nor any work-up in regard to, among other things, patient N.C. 's tachycardia 

condition. Patient N.C. was then escorted to the room where the liposuction was to be perfonned. l 
37. Once in the liposuction procedure room, patient N.C. was told to lie dow11 and recalled 

hearing country music playing loudly i11 the background. According to patient N.C., she was given 

two pills "to keep her heart calm."13 Insertion points were identified for the insertion oftbe cannnlas 

that would be used to extract the fat from the left and right quadrants of patient N.C.'s uppel' and 

lower abdomen areas. According to respondent's procedure note, patientN.C. was infiltrated with 

3200 cc's of tumescent anesthetic solution prior to performing the liposuction to remove thefat in the 

different quadrants of the upper and lower abdomen areas. The amoUl1t of tnmescen1 anesthetic 

solution exceeded the scope of the Delegation of Services Agreement (DSA) between Dr. J.B. and 

respondent.1; Respondent removed 800 cc's of fat from the upper abdomen area and 800 cc's from 

the lower abdomen area. According to patientN.C., the procedure "was so damn painful that I kept 

saymg over and over to [respondent] that it burned beyond all belief all around [her] mid-stomach 

area around the pelly button area" at which time more of the tumescent solution was provided with 

respondent indicating "I'm administering more than I'm supposed to you shoul.dn'I be foeliug th.is." 

According to patient N.C., the liposuction procedure continued and she "keptreiterating how mucl1it 

stting and felt like a fire under [her) skin." During the procedure, there was no monitoring of 

respondent's physiological condition such as frequent checking ofhervital signs, pulse oximetry 1mdl 

or telemelzy. After some tirue had passed, respondent told patient N ,C. "okay we 're done, we got twoI 
liters out of you, the most I've seen in a Jong time...." Patiem N.C. was sent home without being 

13 Prior to the procedure, patient N.C. advised respondent she had ahistory ofheart probiems 
which she identified as tachycardia. 

14 The DSAprovided that volume range for the "Anesthetic Lidocaine with epinephrine" for 
the lower abdomen was 200-700 cc's and the upper abdomen was 200·700 cc's. Patient N.C. was 
infiltrated with a total of 3200 cc's during the course of the liposuction on her i1pper am! lower 
abdomen areas. 
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given, in advance, any instructions or a list of any supplies that she might need postoperatively. 15 

According to patient N.C., prior to the date of her surgery, she was never given a list of 
instructions as to what supplies she should have purchased in advance and, tbus, she was not prepared 
ahead of time to have those items available to her when she re.tumed home. The certified medical 
records for patient N.C. do contain a document entitled "Post-Operative Instructions." 

38. Later in the evening on or about October 13, 2011, and into the next morning. patient 

N.C. began experiencing "a lot ofpain.". In the morning, $he changed her dressings whicb. were rnro;j., 

pads that had been applied by respondent foll!)wing her liposuction stU·gery. Over the next few days,! 

patient N. C. contacted respondent to report that her herut wouldn't stop racing. Respondent told her 

it was becai.Jse ofthe adrenaline and she was just "too sensitive." Patient N.C. made additional calls 

to the clinic to complainthat ''something didn't feel right." Respondent returned patient N.C.'s call 

and told her that slie should text him photos ofher abdomen front and side. She did as instructed and 

respondent texted back that "Everything looks fine." The certified medical records fuil to indicate 

that respondent consulted with Dr. J.B., bis supervlslng physician, about these complications at this 

. time. According to patient N. C., her abdomen "is extremely sore" and she has two lumps in the same 

area where she was experiencing pain during the liposuction procedure. 

PATIENT K.D, 

.39. On or about March l, 2012, patient K.D., a then,46 year old female, went to Pacific. 

Liposculpture for liposuction. She identified her areas ofconcern as her upper and lower abdomen, 

love handles, back bra area and hips. Patient K.D.'s bo.dy measurements were taken and her vital 

signs were recm:ded followed by a brief pre-operative consultation with respondent Patient K.D. was 

not aware that respondent was a physician assistant as opposed ta a medical doctor. According to 

respondent's Liposuction Procedure Note, patient K.D. was given 50 milligrams (mg) ofAtenolol 1" . 

and infiltrated with 2800 cc's of tumescent anesthetic solution in preparation for the lipasuation 

S11rgery targeting her back bra and inner thigh areas. As part ofthe liposuction procedure-, respondent. 

removed 200 ci:'s offat from the left back bra area, 200 cc's from the right back bra area; 200 cc's 

16 Atenolol (Tenorrnin®) is used alone or in combination with other medications to manage 
hypertension (high blood pressure). It can also be used to prevent angina (chest pain) and improve
survival after a heart attack Atenolol is in a class of medications called beta blockers It works by 
relaxing blood vessels and slowing heart rate to improve blood flow and decrease blood pressure· 
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from the left inner thigh and 200 cc's from the right innerthigh. The procedure note indicates patient 

K.D. was given 500 mg of Keflex to be used for three days and subsequently requested pain 

medication with respondent calling in a prescription ofVicodin® 5/500 to a nearby pharmacy. 17 

40. On or about March 2, 2012, patient K.D. returned to Pacific Liposculpture for 

liposuction on her remaining areas of concern which were the upper <tnd lower abdomen and flankJ 

(love handle) areas. According to the procedure note for this visit, patient KD. "request,:d. strongerI 

pain med[ication] prior to procedure" and respondent asked her to take two tabs of the previously 

prescribed Vicodin® plus Ibuprofen to see if that would help her. Patient K.D. was infiltrated with 

3700 cc's of tumescent anesthetic solution in preparation the liposuction procedure targeting; her 

upper and lower abdomen and her Jove handle areas. As pa.rt ofthe liposuction procedure, respondent 

removed 650 cc's of fat from the ldt abdominal area; 650 cc's from the right abdominal area; 300 

oc's from the left love handle area and 300 cc's from the right love handle area. 

41. On or about March 5, 2012, patient K.D. called respondent stating she needed "Norco 

... or something stronger" to alleviate the pain she was experiei1cing inher legs, midsection, abdomen 

and love handle area. Respondent noted in a "follow-up note" that patient K.D. had a history ofpain 

manageme11t issues, that he did not believe that increasing her pain medications would help and 

instead she should follow up with a pai11 management specialist or go to the emergency room. The 

respondent did, however, call in aprescription ofhydrocodone (Norco®) S/325 mg forp1ttientK.D. 18 

Respondent also recommended that patient K.D. continue withicing and continue to wear her spanx• 

ty:pe gaiment. The certified med.foal records fail to indicate that respondent consulted with Dr. J.B., 

his supervising physician, about these complications at this time. 

//fl 

APAP/Hydrocodone Bitartrate (Lorcet®, Lortab®, Vieodin®, Vicoprofeu®, Tussionex® 
and Norco®) is ahyd:rocodone combination ofhydrocodone bitartrate and acetaminophen which is a 
Schedule III controlled substance pursuant to Health and Safety Code section 11056, subdivision ( e ), 
and a dangerous drug pursuant to Business and Professions Code section 4022. When properly 
prescribed and indicated, it is used for the treaunent of moderate to severe pain. The procedure note 
does not list the quruitity ofVicodin® prescribed by respondent to patient K.D. 

18 There is no indication in the follow-up note of the qmmtity of this Norco prescrip:ion nor 
any instructions given to patient K.D. regarding the schedule for taking th.e Norco. 
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42. On or about April J9, 2012, patient K.D. called respondent and indicated she ha<l a 

hernia and was still experiencing pain. Respondent requested that patient K.D. send him photographs 

via text message (text) so he could compare the current photographs with the photographs taken on 

the day ofher liposuction procedure to see ifher shape had improved. Respondent and patient K.D. 

exchanged e•mails and/or texts. In one co=mnication at 8:16 p.m., patient K.D. wrote: 

"I agree I look better but my stomach is still bloated and not what I expected. I never 
knew I would still be in excruciating pain almost 2 months later with a hernia from a 
puncture in my muscles, losing another months work to recuperate from the hernia 
surgery. I am very disappointed in the surgery perfo1med at your office. 1should never 
have to have [sic] surgery to repair a hernia I got as aresult ofa puncture in my muscle." 

Patient K.D. sent another communication at 8:19 p.m., which stated, "Pain, suffering and 

additional cost to repair dan1age done to me in addition to the $5900.00 rpaid to you is just not an 

acceptable outcome to something I was assured was simple surgery."19 The certified medical records 

fail to indicate that responderJ.t consulted with Dr. lB., his supervising physician, about these 

com.plications at this time. 

19 There were a few more communications between patie11t KD. and respondent on the 
evening of April 19, ?012. Respondent ultimately ended the cominunications after 11otlng "(t}his 
conversat10n is not gomg well so I prefer to let our attorneys handle this movmg forward. Someurnes 
1awyers are necessary and this appears to be one of those cases.'' 

PATIENT S.M. 

43. On or about February 22, 2013, patient S.M., a then-42 year old female, had het first 

visit and consultation at Pacific Liposculpture where she \Vas seen by respondent. Patient S.M. 

decided to seek a consultation at Pacific Liposculpture because she was looking to have some 

liposuction done on her inner thighs and was impressed with the professional appearance of the 

Pacific Liposculpturemedical office. During this visit, patient S.M. filled out financial fonns and a 

personal medical history fom1 prior to meeting with respondent who examined ber inner thighs and 

explained the liposuction procedure that would be perfonned. No focused physical examination of 
I 

patient S.M. was performed by respondent at this visit, nor was patient S.M. provided wlth any 1 

informed consent documents to review. 
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44. In approximately mid-March 2013,patient S.M. called Pacific Liposculpture and spoke[ 

with "Stephanie" and advised her that she wanted to proceed with the liposuction on hednnerthlghs! 

and an appointment was made for the procedure. 

45. On or about April 17, 2013, patient S.M. airivect for her scheduled liposuction surgery 

to be performed on her inrter thighs. After paying the $1,500 fee for her procedure, patient S.M. was 

given au infonned consent fonn which she had little time to review before her procedure was 

scheduled to begin. No detailed and/orfocused physical examination was conducted oupatiout S.M. 

by respondent. Patient S.M. was prepped for the procedure and given 200 mg of Atenolol. Patient 

S.M. was then infiltrated with 1650 cc's of tumescent anesthetic solution in preparation of the 

liposuctionprocedure which targeted her inner thigh areas. As part of the liposuction procedure, 

respondent removed 275 cc's of fat from the left inner thigh area and 275 cc's from the right illller 

thigh area. After the liposuction procedure, gauze was wrapped around patient S.M. 's inner thigh 

area and shortly thereafter she drove herself home. 

46. 01;1 or about May 22, 2013, patient S.M. called Pacific Liposculpture to express her 

concern about a "pocket ofswelling on [her] light thigh'' which she wanted to have examined before 

her next scheduled follow-up appointment ofMay 29, 2013. A Pacific Liposculpture staff member 

advised patient S.M. that an earlier appointment could not be scheduled. 

47. Ou or about May 29, 2013, patient S.M. had her follow-up appointmentin which she 

again expressed her concem over the swelling in her ri~ht inner thigh area. Respondent examined the 

inner thigh areas and noted ''residual swelling'' minimal on the left inner thigh and moderate on tbe 

right inner thigh. Respondent's assessment was post-operative swelling six weeks, post-liposuction. 

According to respondent, he reconunended patient S.M. remove her compression ga1111en:t at night but 

continue to wear it during the day when she was "gravity dependent." Respondent also advised 

patient S.M. she could start walking and doing some light weights but reconimended that she hold.off 

on any rurming. The certified medical records fail to indicate that respondent consulted with Dr. J.B., 

his supervising physician, about these complications at this time. 
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48. On oraboutJune I J, 2013, patient S.M. texted respondent to express her ccmcem about 

the "clump'' on her right inner thigh area which she reported was "becoming really hard and looks so 

weird." Patient S.M. texted some photos of her right and left thigh areas which showed a noticeable 

swollen area Oil lier right irmer thigh. Respondent believed the increased post-operative swelling was 

possibly exercise induced. Respondent recommended that patient S.M. discontinue exercising, that 

she start on dexamethasone20 and/or methylprednisolone (Medrol® dosepak), 21 continue with the 

RICE (rest, ice, compression and elevation) protocol and follow-up in one week. 011.lune14, 2013, 

patient S.M. texted respondent to advise him she had started taking the methylpredni.solone. The 

certified medical records fail to indicate that respondent consulted with Dr. .1.B., his s\lpervising1 

physician, abont these complications at this time, 

Dexamethaso11e is a corticosteroid that prevents the release of substances in the body that 
cause inflannnation. Dexamethasone is generally used to treat many different inflano.matory 
conditions such as allergic disorders, skill conditions, ulcerative colitis, arthritis, lupus, psoriasis, or 
breathing disorders. 

21 Methylprednisolone is a steroid that prevents the release of substances in the body that 
cause inflammation. Methylprednisolone is ge11erally used to treat many different inflammatory 
conditions such as arthritis, lupus, psoriasis, ulcerative colitis, allergic disorders, gland (endocrine) 
disorders, and conditions that affect the skin, eyes, lungs, stomach, nervous system or blood cells. 

49. On or about June 18, 2013, respondent texted patient S.M. wondering if there was 

"[a)ny progress [concerning herright inner thigh area]?" Patient S.M. responde.d " ... [n]one, it hasn't 

shrunk at all, it's very hard and a couple days ago Iwoke up and it wns starting to form a bruise." She 

fnrther indicated, among other things, that she had not been exercising, she was following the RICE 

protocol and had been taking the methylprednisolone as directed. The certified medicalrecord& fail to 

indicate that respondent consulted with Dr. J.B., his supervising physician, about these complications 

at this time. 

:50. · On or abont June 21, 2013, patient S.M. texted respondent to express, among other 

things, her concern that "the swelling has not gone down at all," her light itmer thigh area was now 

"blacl( and blue" and she asked "is that normal?" The certified medical records fail to indicate the,t 

respondent consulted with Dr. J.B., his supervising physician, about these complication:; at this time. 
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51. Between June 21 and August 23, 2013, respondent and patient S.M. continued to 

exchange texts about the continuing problem with her right inner tl1igh area with patient S.M. 

wondering "could this lump [on the right inoer thigh] be a localized hematoma (collectio11 of blood! 

from bleeding)" and expressing concern that she had read "[t}hese [hematomas] can take up to ayear\ 

to absorb and, occasionally, need to be surgically removed?" During this period oftime, respondent! 

sent occasional follow-up text messages to check on patient S.M.'s progress, and patient S.M. begun I 
making arrangements to obtain a second opinion from aphysician. The ceiti:fied medical records fail 

to indicate that respondent consulted with Dr. J.B., his supervising physician, about these 

complications at this time. 

52. On or about September 11, 2013, patient S.M. was examined by Dr. M.B., a board 

certified plastic surgeon, who immediately diagnosed patient S.M. as having a pseudobursa on her 

right inner thigh which wonld require surgical removal !111d corrective surgery. Dr. MB also · 

examined patient S.M.'s left thigh and informed her it appeared her leftthighhadbeen over suctioned 

and she would need a fat transfer to give her left thigh a smooth and even appearance. During the 

course of Dr. M.B. 's discussions with patient S.M., Dr. M.B. learned that the procedure was not 

perfomwd by a licensed physician aod surgeon but, instead, by a physiciao' s assistant, which caused 

Dr. M.B. great co11ce1n. Dr. M.B. searched the web and found infom1ation over the internet in which 

respondent was advertising himselfas the "Director of Surgery" at Pacific Liposculpture. which Dr. 

M.B. found very troubling. Dr. M.B. ultimately called respondent's alleged supervising physician, 

Dr. J.B., to report his diagnosis ofa pseudo-bw:sa on patient S.M. 's right inner thigh and to express 

his concerns over, among other things, respondent perfmming liposucli.on procedures and advertising 

supervisiug physician, Dr. J.B., told Dr. M.B. that it would not happen again. 
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SECQND CAUSE OF DISCIPLINE 

(Gross Negligence) 

53. Respondent is further subject to disciplinary action under sections 3527, 2234 and 2234, 

subdivision (a), of the Code, and California Code of Regulations, title 16, section 1399.521, 

subdivision (a), as defined by section 2234, subdivision (b), ofthe Code, in that he committed gross 

negligence in his care and treatment of patie!lls L.W., N.C., K.D. and S.M., as more particularly 

alleged hereinafter: 

PATIENTL.W. 

54. Respondent committed gross negligence in hls care and treatment of L.W., which 

included, but was not limited to, the following: 

(a) Paragraphs 19 fhrough 34, above, are hereby incorporated byreference and 

realleged as iffully set forth herein; 

(b) Respondent, as a physicianassistant, engagedin the unlicensed practice of 

medicine by performing liposuction surgery on patient L.W.; 

(c) Respondent's informed consent with patient LW. was improper and 

inadequate because, among other things, the infonned consent was not detailed or 

thorough, patient L:W. was infonned the liposuction procedure would be overseen by 

an ousite medical doctor when, in truth and fact, it was not, and the written infom1ed 

consent stated the liposuction surgery would be performed by Dr. J.B. and respondent 

when, in truth and fact, the surgery was. perfonned solely by respondent; 

(d) Respondent's pre-operative and pe1ioperative care and treatment for 

patient L.W. was inadequate and/orrepresented a disregard for patient.safety because, 

among other things, respondent failed to obtain a detaiied history and failed to 

pe1fo1n1. a proper and focused preoperative physical examination on patient L.W.; 

respondent premedicated patient L.W. with Atenolol which blocks the physiological 

response to tachycardia; there was no physiological monitoring ofpatientL.W. during 

his liposuctionprocedure such as frequent checking ofvital signs, pulse oximetiy and/ 

or telemetry; the emergency erasb cart in the procedure room was not fully stocked; 
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the procedures for instrument sterilization were inadequate; and the liposuction 

surgery was not performed in an accredited surgery center; 

(e) Resp011de11t failed to properly perform the liposuction of the abdomen on 

patient L.W. in a manner that achieved optimal results; and 

(f) Respondent failed to provide proper post-operative care by, among other 

things, failing to provide patientL.W. with an appropriate compression gam1ent, and 

failing to respond appropriately to patient L.W .'s post-operative concerns. 

PATIENT N,C. 

55. Respo11dent committed gross negligence in his care and treatment of N.C., which 

included, but was not limited to, the following: 

(a) Paragraphs 19 through 26 and 35 through 38, above, are hereby 

incorporated by reference and realleged as if fully set forth herein; 

(b) Respondent, as aphysician assistant, engaged in the unlicensed practice of 

medicine by perfon11ing liposuction surgery on patient N.C.; 

(c) Respondent's informed consent with patient N.C. was improper and 

inadequate because, among other things, th.e infom1e,d consent was not detailed or 

thorough, patientN.C. was infom1ed the liposuction procedure would be overseen by 

amedicaI doctor when, in truth and fact, it was not, and the written informed cam;ent 

stated the liposuction surgery would be performed by Dr. J.B. and respondent when, in 

truth and fact, the surgery was performed by respondent; 

(d) Respondent's pre-operative and perioperative care and treatment for 

patient N.C. was inadequate amllorrepresented a disregard for patient safety because;, 

. among other things, respondent failed to obtain a detailed history from, and fail~d to 

pe1form a proper preoperative physical examination of patient N.C.;respm1dentfailed 

tQ perfom1 a proper work-up regarding patientN. C. 's reported tachycardia; respondent 

premedicated patient N.C. with Ate11.olol which blocks the physiological response to 

tachycardia; there was no physiological monitoring of patient N.C. during her 

liposuction procedure such as frequent checking ofvital signs, pulse oximetry and/ or 
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telemetry; respondent failed to tenninate the liposuction procedure despite patient 

N.C. 's repeated complaints ofextreme pain; the emergency crash cart in the procedure 

room was not fully stocked; the procedures for instrument sterilization were 

inadequate; and the liposuction surgery was not perfo1111ed in an accredited surgery 

center; 

(e) Respo11de11t failed to perfo1m the proper procedure on patient N.C. which 

should have been an abdominoplasty with flank liposuction, and failed to properly 

perfurm the liposuction of the abdomen on patient N,C. in a manner that achie\ ed 

optimal results; and 

(f) Respondent failed to provide proper post-operative care by, among other 

thL-i.gs, failing to provide patient N.C. with adequate post-operative instructions, 

failing to provide patient N. C. with an appropriate compression gannent, and foiled to 

respond appropriately to patient N. C.'s post-operative concerns oftachycardia. 

PATIENTK.D. 
56. Respondent committed gross negligence in his care and treatment of K.D., which 

included, but was not limited•to, the following: 

(a) Paragraphs 19 through 26 and 39 through 42, above, are hereby 

incorporated by reference and realleged as if fully set forth herein; 

(h) Respondent, as a physician assistant, engaged in the Ulllicensed practice of 

medicine by perfon11ing liposuction surgery on patient K.D.; 

(c) Respondent's informed consent with patient K.D. was improper and 

inadequate becanse, among other things, the i11fonned consent was not detailed or 

thorough, patient K.D. was not clearly informed respondent was aphysician assistant, 

and the written informed consent stated the liposuction surgery would be performed 

by.Dr. J.B. and respondent when, in truth and fact, the surgery was performed solely 

by respondent; 

(d) Respondent's pre-operative and perioperative care and treatmem for 

patient K.D. was inadequate and/or represented a disregai'd for patient safety because, 
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among other things, respondent failed to obtain a detailed history and failed to 

perform a ,proper and focused preoperative physical exruuination on patient KI).; 

respondent premedicated patient K.D. with Atenolol whiCh blocks the physiological 

response to tachycardia; there was no physiological monitoring of patient K,D. during 

his liposuction procedure such as frequent checking ofvital signs, pulse oximetry and/ 

or telemetry; the emergency Cra$h cart in the procedure room was not fully stocked; 

the procedures for instrument sterilization were inadequate; and the liposuction 

surgery was not performed in an accredited surgery center; and 

(e) Respondent's communications with patient K.D. thtough text messages 

and/or e-mails were not HIPPAA compliant. 

PATIENT S.M. 

57. Respondent committed gross negligence inhis care and treatment ofSM, which included, 

but was not limited to, the following: 

(a) Paragraphs 19 through 26 and 43 through 52, above, are hereby 

incorporated by reference·and realleged as if fully set forth herein; 

· (b) Respondent, as aphysician assistant, engaged in the unlicensed practice of 

, medicine by pe1fonnlng liposucti011 surgery on patient,S.M; 

(c) Respondent's infom1ed consent with patient S.M. was improp<'r ru1d 

inadequate because, an1ong other things, the informed co11sent was not detailed or 

thorough and patient S.M. was led to believe the liposuction procedure would be 

overseen by an onsite medical doctor, when, in truth and fact, it was not, and the 

written informed consent form did not clearly indicate the liposuction S!lrgery would 

be performed solely by respondent; 

(d) Respondent's pre-operative and perioperative care and treatment for 

patient S.M. was inadequate and/or represented a disregard for patie11t safety because, 

runong other things, respondent failed to obtain a detailed history from, and failed to 

perform a proper and focused.preoperati\re physical examination of, patiem S.M.; 

respondent premedicated patient S.M. with Atenolol which blocks the physiological 
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response to tachycardia; there was no physiological monitoring ofpatient S.M. during 

her liposuction procedure such as frequent checking ofv~tal signs, pulse oximetry ardl 

or telemetry; the emergency crash cart in the procedure room was not fully smcked; 

the procedures for instrument sterilization were inadequate; and the lipasm~tion 

surgery was not perfonned in an accredited surgery center; 

(e) Respondent failed to properly perform the liposuction on patient S.M.'s 

inner thighs in a manner that achieved optimal results; 

(f) Respondent failed to provide proper post-operative care to patientS.M. by 

failing to properly manage, respond and/or treat the complication to her right ituier 

thigh which developed a pseudo-bursa; and 

(g) Respondent's communications with patient S.M. through text messages 

and/or e-mails were not HIPPAA compliant. 

THIRD CAUSE FOR DISCll'LINE 

(Repeated Negligent Acts) 

58. Respondent is further subject to disciplinary action Ulldersections 3527, 2234, and 2234, 

subdivision (a), of the Code, and California Code of Regulations, title 16, section 1399.521, 

subdivision (a), as defined by section 2234, subdivision (c), of the Code, in that he committed 

repeated negligent acts in his care and treatment of patients L.W., N.C., K.D, and S.M.,as more 

pa1iicµlarly alleged hereinafter: 

PATIENT L.W. 

59. Respondent co!lllllitted repeated negligent acts in his care and treatment of1.W., which 

included, but was not limited to, the following: 

(a) Paragraphs 19 thrmigh 34, and 54, above, are hereby incorporated by 

reference and realleged as if fully set forth herein; 

(b) Respondent, as aphysician assistant, engaged in the unlicensed practice of 

medicine by performing liposuction surgery on patient L.W.; 

(c) Respondent's informed consent with patient L.W. was improper and 

inadequate because, among other things, the informed consent was not detalkd or 
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l thorough, patientL.W. was informed the liposuction procedure would be overseen by 

2 an onsite medical doctor when, in trnth and fact, it was not, and the written infonned 

3 consent stated the liposuction surgery would be perfonned by Dr. .I.B. and respondent 

4 when, in truth and fact, the surgery was performed solely by respondent; 

:5 (d) Respondent's pre-operative and perioperative care and treatment for 

6 patient L.W. was inadequate and/or represented a disregard for patient safety because, 

7 among other things, respondent failed to obtain a detailed history and failed to 

g perform a proper and focused preoperative physical examination on patient L.W.; 

9 respondent premedicated patient L.W. with Atenolol which blocks the physiological 

l O reSP.OllSe to tachycardia; there was no physiological monitoring ofpEitient L.W. during 

11 his liposuction procedure such as frequent checking ofvital signs, pulse oximetry and/ 

12 or telemetry; the emergency crash cart in the procedure room was not fully stocked; 

13 the procedures for instrument sterilization were inadequate; and the liposuction 

14 smgery was not performed in rui accredited surgery center; 

15 (e) Respondent failed to properly perfonn the liposuction ofthe abdomen an 

16 patient L.W. in a manner that achieved optimal results; 

17 (f) Respondent failed to provide proper post-operative care by, among o1ier 

18 things, failing to provide patient L.W. with an appropriate compression garment, and 

19 failing to respond appropriately to patient L.W, 's post-operative concerns; and 

20 (g) Respondent's standardized operative report for patient L.W. was 

21 inadeqnate and failed to conve)' meaningful information, 

22 PATIENTN.C. 

23 60. Respondent committed gross negligence in his care and treatment of N.C., which 

24 included, but was not limited to, the following: 

25 (a) Paragraphs 19 through 26 and .35 through 38, and 55, above, are hereby 

26 incorporated by reference and realleged as iffully set forth herein; 

27 (b) Respondent, as a physician assistant, engaged the unlicensed practice of 

28 medicine by performing liposuction surgery on patient N.C.; 
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(c) Respondent's informed consent with patient N.C. was improper and 

lnadequate because, among other things, the informed co11sent was not detailed or 

thorough and patient N .C. was informed the liposuction procedw·e would be overseen 

by a medical doctor when, in truth and fact, it was not, and the wdtten infonned 

consent stated the liposuction surgery would be performed by Dr. J.B. and respondent 

when, in truth and fact, the surgery was perfom1ed by respondent; 

{d) Respondent's pre-operative and perioperative care and treatment for 

patient N.C. was inadequate and/orrepresented a disregard for patient safety because, 

among other things, respondent failed to obtain a detailed history and failed to 

perfor!ll. aproper preoperative physical examination 011 patientN.C.; respondent failed 

to perform aproper work-up regarding patientN.C.'s reported tachycardia; respondent 

pre.medicated pati.ent N. C. with Atenolol which blocks the physiological response to 

tachycardia; there was no physiological monitodng of patient N.C. during her 

liposuction procedure such as fre!Jnent checking of vital signs, pulse oximetry anCl or 

telemetry; respondent failed to terminate the liposuction procedure despite patient 

N.C,'s repeated complaints ofextreme pain; the emergency crash cart inthe proceclure 

room was not fully stocked; the procedures for imttrument sterilization were 

inadequate; and. the liposuction surgery was not pcrfonned in an accredited surgery 

center; 

(e) Respondent failed to pei:form the proper procedure on patient N.C. which 

should have been an abdorninoplasty with flank liposuction, and failed to properly 

perform the liposuction of the abdomen on patient N.C. in a manner thitt achieved 

optimal results; 

(f) Respondent failed lo provide proper post-operative care by, among other 

things, failing to provide patient N.C. with adequate post-operative instructions, 

failing to provide patient N. C. with an appropriate compression garment, and fail?.d to 

respond appropriate.ly to patientN.C.'s post-operative concerns oftachycardia; and 
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J (g) Respondent's standardized operative report for patient N.C. W!ls 

inadequate and failed to convey meaningful information. 

PA'l'lENT K.D. 
61. Respondent committed gross negligence in his care and treatment of K.D., which 

included, but was not limited to, the following: 

(a) Paragraphs 19 through 26, 39 through 42, aud 56, above, are hereby 

incorporated by reference and reaUeged as if fully set forth herein; 

(b) Respondent, as aphysician assistant, engaged in the unlicensed practice of 

medicine by perfonning liposuction surgery on patient K.D.; 

(c) Respondent's informed consent with patient K.D. was improper imd 

inadequate because, among other things, the informed consent was not detailed or 

thorough, patient K.D, was not clearly informed respondent was a physician assistant, 

and the written infonned consent stated the liposuction surgery would be performed 

by Dr. J,B. and respondent when, in truth and fact, the surgery was performed solely 

by respondent; 

(d) Respondent's pre-operative and perioperative care a11d treatment for 

patientK.D. was inadequate and/orrepresented a disregard for patient safety because, 

among other things, respondent failed to obtain a detailed bistocy and failed to 

perforrn a proper and focused preoperative physical examination on patient K.D.; 

I respondent premedicated patient K.D. with Atenolol which blocks the physiological 

I response to tachycardia; there was no physiological monitoring of patient K.D. during 

his liposuction procedure such as frequent checking of vital signs, pulse oximetry and/ 

or telemetry; the emergency crash cart in the procedure room was not flllly stocked; 
I the procedures for instrument sterilization were inadequate; and the liposuction 

j surgery was not perfonned in an accredited surgery center; 

(e) Respondent's communications with patient K.D. through text messagesI 
I anclfor e~mails were not HlPP.l\,r\ compliant; and 
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·(:f) Respondent's standardized operative report for patient K.D. was 

inadequate and failed to convey meaningful information. 

PATIENT S.M. 

62. Respondent committed gross negligence in his care and treatment of S.M., which 

included, but was not limited to, the following: 

(a) ~aragraphs 19 through 26, 43 through 52, and 57, above, are hereby 

inc011,orated by reference and realleged as if fully set forth herein; 

(b) Respondent, as a physician assistant, engaged in the unlicensed practice of 

medicine by performing liposuction surgery on patient S.M.; 

(c) Respondent's informed consent with patient S.M. was improper and 

inadequate because, among other tltlngs, the informed consent was not detailed or 

thorough and patient S.M. was led to believe the liposuction procedure would be 

overseen by an onsite medical doctor, when, in truth and fact, it was not, and the 

written informed consent 'form did not clearly indicate the liposuction stu·gery would 

be performed solely by respondent; 

(d) Respondent's pre-operative and perioperative care and treatment for 

patient S.M. was inadequate and/or represented a disregard for patient safety because, 

among other things, respondent failed to obtain a detailed history from, and failed to 

perform a proper and focused preoperative physical examination of patient S.M.; 

· respondent premedicated patient S.M. with Atenolol which blocks the physiological 

response to tachyca.rdia; there was no physiological monitoring ofpatient S.M. during 

her liposuction procedure such as frequent checking of vital signs, pulse oximetryand/ 

or telemetry; the emergency crash cart in the procedure room was not fully stocked; 

24 the procedures for instrument sterilization were inadequate; and the liposuc:tion 

25 surgery was not performed in an accredited surgery center; 

26 (e) Respondent failed to properly perform the liposuction on patient S.M!s 

2 7 inner thighs in a manner that achieved optimal results; 

28 I II! 
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(f) Respondent failed to provide properpost-operative care to patient S,M, by1 

2 failing to properly manage, respond and/or treat the complication to her right iimer 

3 thigh which developed a pseudo-bursa; 

4 (g) Respondent's communications with patient S.M, through text messages 

and/or e-mails were not HIPPAA compliant; and 

6 (h) Respondent's standardized operative report for patient S,M, was 

7 inadequate and failed to convey meaningful information. 

8 FOUR.TH CAUSE FORDISCifLINE 

.9 (False and/or Misleading Advertising) 
' ' 63. Respondent is further subject to disciplinary action under sections 3S27, 2234, 2234,• 
" 

11 subdivision (a), of the Code, and California Code of Regulations, title 16, section 1399.521, 

12 subdivision (a), as defi11ed by sections 651. and 2271, of the Code, in that he has made and 

13 disseminated, or caused to be made and disseminated, false and/or misleading advertising in vicflation 

14 ofsection 17500 ofthe Code, as more paiiicularly alleged in paragraphs 23 through 52, above, w~.\ch 

are hereby incorporated by reference and realleged as if fully set forth herein. The false and/or 

J6 misleading statements include, but are not limited to the following: 

17 · (a) Respondent being identified as the "Director ofSurgery" or words to that 

l B effect which is misleading because it conveys, among other things, that respondent has 

19 a higher level of education, training and/or experience than he actmilly possesses 

and/or that he is a licensed physician and surgeon; 

21 (b) Failing to clearly define the tenn "P.A.," "PA-C" or other words to that 

22 effect whenever used inany advertising whiclfis misleading because many potential 

i 23 or actual patients would not know the meaning of these tenns and would assume, 
I 

24 especially with the title of"Director of Surgery," that respondent has a higher level ofI 
I education, training and/or experience than he actually possesses and/or that he is a 

26 licensed physician and surgeon; 

27 (c) False and/or misleading statements concerning Dr. lB.'s training and 

28 qualifications in the area ofliposuction surgery including, but not limited to, "that Dr. 
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[J.B.], along with his highly trained liposuction team, will help to ntinhuizeyo\u·risks 

while offedngyou the best possible care all under local anesthesia," that "[b]ecause 

of Dr. [J.B. 's] advanced training and experience in liposuction tecl:molOf,>y, Pacific 

Lipo's procedures significantly reduce pain, swelling ancl bruising, while providing 

you with smoother results, tighter skin, permanent improvement and no unsightly 

scars," that "Dr. [J.B.] supervises a team of highly trained liposuctionists with a 

combined experience of well over l0,000 lipo procedures," that "[a]s Medical 

Director of Pacific Liposculpture, Dr. [J.B.] offers patients a lifetime of experience 

and knowledge in his state-of-the-art outpatient surgical setting." The aforementioned. 

statements were false and/or misleading beeause, among other things, they 

misrepresented and inflated Dr. J.B. 'straining, experience andlor qualifications in the 

area ofliposuction surgery and were designed to give patients the impression that Dr. 

J.B,, was, in fact, ahighly-qualified physician in the area ofliposuction surgery, would 

beperforming the liposuction sm·gery or, at a minimum, woiild be closely supervising 

any liposuction surgery that was performed. In truth and faet, Dr. J.B. had no 

"advauced training and experience in liposuction technology," was not interested in 

pe1forming any procedmes, never pe1fonned a single liposuction procedure while at 

Pacific Liposculpture, and his supervision, if any, was minimal; 

(d) Failing to timely correct statements in patient te.stimonials andfor Yelp 

reviews, that could be accessed on or through the Pacific Liposculpture website, 

which referred to respondent as "Dr. Rod" and/or "doc," or other words to that effect. 

These statements were false and/or misleading becanse they inferred that respondent 

had a higher level of education and/or training than he actually possesses andfor that 

he is a licensed physician and surgeon instead of a physician's assistant; 

(e) Photographs ofrespondent in surgical scrubs and/or photographs or video 

of respondent performing liposuction surgery, which combined with the other false 

and/or misleading advertising referenced herein, led patients to believe that respondent 

possessed the education, training and/or qualifications to legally perfonu the 
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l liposuction procedures; and 

(f) The posting of patient testimonials which were not a true and accurate 

description of liposuction surgery and imy risks associated therewith which state, 

among other things, that liposuction is "no pain, all gain," that liposuction "feels like a 

day at the spa ... like getting a massage," that there is "no pain, no discomfort" oi· other 

words to that effect which falsely convey the procedure is pain free and without risk of 

any surgical or other complications. 

FQURTH CAUSE FOR DISCIPLINE 

· (Dishonesty and/or Corruption) 

64. Respondent is fu1ther subject to disciplinary action under sections 3527, 2234, 2234, i ,. l 

subdivision (a), of the Code, and Ca1ifomia Code of Regulations, title 16, section 1399.521, 

subdivision (a), as defined by section 2234, subdivision (e), of the Code, ill that he conunittedan act 

or acts of dishonesty and/or comiption in regard to his false and deceptive adve1tising, as more 

pal"ticularly alleged ii1paragi:aphs23 through 52, and 63, above, which are hereby inco!Jlorated by 

reference and realleged as iffully set forth herein. 

FIFIHCAU§E FOR DISCIPLIJ\1E 

(Failure to Maintain Adequate and Accurate Medical Record) 

65, Respondent is further subject to disciplinary action under sections 352'1, 2234, 2234, 

subdivision (a), of the Code, and California Code of Regulations, title 16, section 1399.521, 

subdivision (a), as defined by 2266, ofthe Code, in that respondent failed to maintai11 adequate and 

accurate records regarding his care and treatment of L.W., N.C., K.D. and S.M., as more fully 

particularly alleged herein: 

(a) Paragraphs 27 through 62, above, are hereby incorporatedbyreferer.ce andI realleged as if fully set forth herein;
I 
J (b) Respondent's operative reports for patient's L.W., N.C., K.D. and S.M. 

were inadequate and failed to convey meaningful information; and 

(c) Respondent's infonned consent forms for patients L.W ., N.C.. KJ). were 

improper and inadequate because, among other things, they false!)' stated the 

38 
Accusation 



5 

10 

15 

20 

25 

I 

l 

2 

3 

4 

6 

7 

8 

9 

11 

12 

13 

14 

16 

17 

18 

19. 

21 

22 

23 

24 

26 

27 

liposuction surgery would be performed by Dr. J.B. and respondent when, in truth and 

fact, the surgery was perf01med solely by respondent; and the written il1formcd 

consent f01m for patient S.M. did not clearly indicate the liposuction surgery would be 

performed solely by respondent 

SIXTH CAUSE F'OR P!SCIPLINE 

(General Unprofessional Conduct) 

66. Respondent is further subject to disciplinary action under sections 3527, 2234,I 

2234, subdivision (a), of the Code, and California Code ofRegulations, title 16, section 1399.521, \ 

subdivision (a), as defmed by 2234 ofthe Code, in that he has engaged in conduct which breached the 

rules 01· ethical code ofthe medical profession or which was unbecoming a membedn good standing 

of the medical profession, and which demonstrates an unfitness to practice medicine, as more 

particularly alleged in paragraphs 19 through 65, above, are hereby incorporated by reference and 

realleged as if fully set forth herein. 

DISCIPLINARY COt!SIDERA'.[IONS 

67. To determine the degree ofdiscipline, ifany, to be imposed on respondent, compLai!llln~ 
t 

alleges that on or about October 26, 2007, respondent was issued a probationru:y Physici:m Assistant 

license based ona Stipulation.For aProbationary License (Stipulatior+) adopted by the then Physicia.'1 

Assistant Cummittee(Committee). Accordi.ngto the Stipula:tion,respondent was fmmerly licensed to 

practice as a Physician Assistant in New York. On May 29, 2007, respondent submitted an 

application for physician assistant 1ice1wure to the Committee. As part ofhis application, respondent 

was asked "Have you ever been convicted or pied nalo contender to any violation (inuluding 

misdemeanor or felony) of an): local, state, or federal law in any state, te1Titory, country or ll.S. 

federal jurisdiction?" A notice printed above the question wamed applicants that"you are required !o 

include any conviction that has been set aside and dismissed or expunged, or wh(~re a stay of 

execntion has been issued." Respondent responded "no" which was false because he had been 

convicted in 1992 in.Randolph Township Municipal Court of a violation ofN.J.S. 2C:20-3(a), Theft 

by Unlawful Taking. As a result, respondent was issued a physician assista11t license on ai 
. . 

probationary basis, subject to the following terms and conditions: three years probation; successfulj 
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completion of ethics course; requirement to prO\~de notification to his employer and s1.1pervision[ 

physician concerning his probationary status; monitoring and supervision by nsupervising physician;I 
and other standard te:ims and conditions of probation. . . I 

PRAYER 
WHEREFORE, complainant requests that a hearing be held on the matters hcre~n allt:g:~d, 

and that following the hearing, the Physician Assistant Board of California issue a de;;isii:m: 

l. Revoking or suspending Physician Assistant License Nun:iber PAl9449, issJed t<, 

respondent Rodney Eugene Davis, P.A.; 

2. Orderingrespondent Rodney Eugene Davis, P.A. to pay the Physician A~sistant 3oard ofi 

Californiathe reasonable costs ofthe investigation and enforceme:tit ofthis case, pursua11t to Bu>iness 

and Professions Code section 125,3; and 

3. Taking such other and further action as deemed necessary and proper. 

~~~';-;;;:~~"'-;';:;'~~---~--·~.-·· GLEi . L. MlTCBE , JR. 
Executive Officer 
Pl1ysiciru1 Assistru1t Board 
Department ofConsumer Affairs 
State ofCalifornia 
Complainant 

SD201470826 I 
709759.iO,doc 



BEFORE THE 
PHYSICIAN ASSIST ANT BOARD 

MEDICAL BOARD OF CALIFORNIA 
DEPARTMENT OF CONSUMER AFFAIRS 

STATE OF CALIFORNIA 

In the Matter of the Accusation ) 
Against: ) 

) 
) 

RODNEY EUGENE DAVIS, P.A. ) Case No. 1E·2013-230309 
) 

Physician Assistant ) 
License No. PA 19449 ) 

) 
Respondent ) 

DECISION AND ORDER 

The attached Proposed Decision is hereby adopted as the Decision and 
Order of the Physician Assistant Board, Medical Board of California, 
Department of Consumer Affairs, State of California. 

This Decision shall become effective at 5:00 p.m. on June IO. 2016. 

IT IS SO ORDERED May 13. 2016. 

PHYSICIAN ASSISTANT BOARD 

Robert E. Sachs, P.A., President 



BEFORE THE 
PHYS1CIAN ASSISTANT BOARD OF CALIFORN!A 

DEPARTMENT OF CONSUMER AFFAIRS 
STATE OF CALIFORNIA 

In the Matter of the Accusation Against: 
Case No. l E-2013-230309 

RODNEY EUGENE DAVIS, P.A., 
OAH No. 2015040372 

Physician Assislant License No. PA19449 

Respondent. 

PROPOSED DECISION 

Susan J. Boyle, Administrntive Law Judge, Office of Administrative Hearings, State 
of Californfa, heard this matter in Sun Diego, California, on February 16 through 26, and 
March 2, 2016. 

Marlin W. Hagan, Deputy Attorney General, Department of Justice, State of 
Califomia, represented complainant, Glenn L. Mitchell, Jr., Executive Officer, Physician 
Assistant Board, Department of Consumer Affairs, State of California. 

Robert W. Frank, Attorney at Law, Neil, Dymott, Frank, McFall, Trexler, McCabe & 
Hudson, APLC, represented respondent, Rodney Eugene Davis, who was present. 

The matter was submitted on March 2, 2016. 

PROTECTIVE ORDER 

The names of the patients in this matter are subject to a protective order. No court 
reporter or transcription service shall transcribe the name of a patient but shall instead refer 
to the patient by his or her initials, which were identified during the administrative hearing, 
are listed in the Confidential Names List (Exhibit 108), and are used in this decision. 

SEALING ORDER 

Exhibits were ndmltted into evidence that contain confidential information that is 
protected from public disclosure. It was not practical to delete this information from these 
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exhibits. To protect privacy and confidential information from inappropriate disclosure, a 
written Protective Order Sealing Confidential Records was issued on February 26, 2016, was 
provided to the parties on the record, and has been marked and admitted as Exhibit 115. This 
Protective Order governs the release of documents to the public. A reviewing court, parties 
to this matter, their attorneys, and a government agency decision maker or designee under · 
Government Code section 11517 may review the documents subject to this order, provided 
that such documents are protected from release to the public. 

FACTUAL FINDINGS 

.Jurisdictional Matters 

1. On Octclber 30, 2007, the board issued Physician Assistant License No. 
PA19449 to respondent, Rodney Eugene Davis. The license will expire on August 31,2017, 
unless it is renewed. 

2. On February 3, 2015, complainant filed the accusation against respondent. 
Respondent filed a Notice of Defense nnd Response to Accusation, and this hearing 
followed. 

The Accusation 

3. The accusation concerned respondent's ownership of, and employment by, a 
business entity formed to manage a clinic that provided liposuction surgery. The accusation 
alleged that respondent engaged in the unlicensed practice of medicine by performing 
liposuctious wltho11t proper skill or supervision (First Cause for Discipline), engaged in gross 
negligence and committed repeated negligent acts in his care and treatment of four patients 
(Sccmid and Third Causes for Discipline), engaged in dishonesty and/or corruption by 
disseminating false and/or misleading <1dvertising (Fourth Causes for Discipline), failed to 
maintain adequate records (Fifth Cause for Discipline), and engaged in general 
unprofessional conduct (Sixth Cause fur Discipline). Complainant also requested costs of 
investigation and enforcement pursuant to BL1siness and Professions Code section 125.3. 

1 

1 The accusation contains two causes for discipline that are entitled "Fourth Cause for 
Discipline." Both involve claims of false and misleading advertising; one alleges dishonesty, 

Respondent's Background and Experience as a Physician Assiswnt 

EDUCATION, LICENSE, AND EXPERIENCE IN PENNSYLVANIA 

4. Respondent received a Bachelor of Science degree in exercise science from 
Rutgers University in 1998. He was admitted to a Physical Therapist program at Tonro 

. College in Bay Shore, New York. After one year in the Physical Therapist pmgram, he 
transferred to the Physician Assistant program, from which he graduated with a Bachelor of 
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Science degree in 2002. He received certification from the National Commission on 
Certification of Physician Assistants (NCCPA) in 2002. 

Respondent described Lhe physician assistant program al Touro College as including 
hands"on experiences and course work. The first year consisted of coursework that 
respondent likened to abbreviated medical school classes. After the first year, students 
participated in five to six week rotations in a variety of medical fields, such as i!lternal 

· medicine, pediatrics, cardiology, thoracic, general, emergency and long term care. He was 
not required to complete a residency. 

5. In his first posit.ion after NCPPA certification, respondent worked for one year 
for a physician who specialized in sports medicine. He worked witl1 patients in the doctor's 
office and did not assist in the operating room. His job duties included inserting needle-like 
instruments into knee joints, fingers, joint~, aspirating knee joints, and injecting cortisone. 
His supervising doctor taught him these procedures. 

Prom 2004 to 2007, respondent worked for Brookhaven Orthopedic Associates. He 
assisted a physician during surgeries and with clinical procedures. He also assisted in 
reducing fractures and correcting shoulder dislocations. He worked with five or six 
supervising doctors in the group. As the Brookhaven physicians becmne more crusting of 
respondent, he was placed in the on-cull rotation with the physicians al a local hospital. 

While respondent worked al the Brooklyn clinic, and for an additional year 
afterwards, he worked weekends at Good Samaritan hospital in West Islip, N.Y. His work 
involved all tasks except those lhnt involved crilical care. Good Samaritan was also n 
teaching hospital for physician assistants. During his time there, respondent taught and 
supervised students in the physician assistant program. 

LlCENSE AND .EXPERIENCE IN CAUf<ORNIA- PRE- PACIFIC L!POSCULPTURE 

6. In 2007, respondent was unhappy in his work environment. He believed his 
responsibilities and hours of work had increased but be was not being adequately 
compensated for the cxtrn work. The physician's grnup he worked for fell behind in 
payments. Around this time, respondent received a telephone call from a fellow physician 
assistant who had moved to California. The friend told respondent he was working for a 
busy doctor in Beverly Hills who was looking for another PA, and he asked respondent if he 
was interested Jn applying for the job. The friend said the doctor's practice was limited to 
performing outpatient liposuctions during which the patients were awake, happy and healthy. 

7. Respondent was interested and traveled to Beverly Hills to interview for the 
job. Respondent met with Dr. Craig A, Bittner, owner of Beverly Hills Liposculpture
Respondent was impressed with the facility, and Dr. Bittner appeared to be friendly, smart 

.2 

2 The parties stipulated that the term "Hposculpture" and "liposnetion" are 
synonymous." 
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and knowledgeable. When Dr. Bittner offered respondent the position a few months after the 
interview, respondent gave notice al Brookhaven Orthopedic Associates, and he and his wife 
moved to California. 

APPLICATION FOR LiCENSURE AND PROBATIONARYLICENSE 

8. On May 26, 2007, respondent signed an application for a California Physician 
Assistant license. Respondent checked, "No," in response to the question, "Have you ever 
been convicted of or pied nolo contendere to any violation (including misdemeanor or 
felony) of any local, state, or federal lnw of any state, territory, country, or U.S. fodernl 
jurisdiction?" 

By letter dated July 26, 2007, the board notified respondent that it had received a 
report indicating that respondent was convicted of"'theil by unlawful laking' in 1992." 'I11e 
board noted that respondent did not acknowledge the conviction in his application and 
requested respondent provide an explanation of his failure to disclose the conviction and the 
facts upon which the conviction was based. 

By letter dated August 8, 2007, respondent provided his explanation for the 
conviction he had not disclosed. He stated he was "deeply disturbed and embarrassed" by 
the incident that occurred "only weeks after [his] 18th birthday" and was the basis for his 
being convicted of being a "disorderly person." He said he had not recalled the incident or 
conviction when he completed his application. 

Respondent testified in Ibis hearing consistently with what he wrnte in his letter. 
According to respondent, he and a friend were working at a gas station when respondent was 
18 years <lid. They learned that they could easily access their employer's cash box. They 
removed small amounts of cash from several envelopes in the cash box over a period of days. 
Ultimately the employer became suspicious and confronted respondent Rcspondelll 
admitted he had been taking cash from the cash box, and the employer called the police. 
According to respondent, the police officer told him that, if he returned the money to his 
employer, the officer would not call respondent's parents and the incident would not be a 
part of respondent's record. Respondent signed some paperwork, paid a fine, and forgot 
about the incident. Following this incident, respondent obtained his degree from Rutgers 
University, graduated from the Physician Assistant program, and obtained a license from the 
State of New York, 

As part of his license applicati<)!l process in 2007, respondent provided the board with 
prosecution and court records relating to his conviction. According lo the 1992 records, 
respondent was charged with two counts of theft of a total of $690, but the charges were 
reduced, and he was convicted ofa "disorderly persons offense" in municipal court. 

Respondent's 2007 lcttcr asked the board to "[p]lease excuse my mistake and accept 
my sincerest apology." 
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By letter dated August 14, 2007 , the board, after reviewing respondent's application, 
letter of explanation and eourt records, offered to issue respondent a probationary license 
rather than deny his application. Respondent accepted the offer. Respondent and the board's 
Executive Officer signed a Stipulation for Probationary License. On October 30, 2007, the 
board issued respondent a license with a three year probationary term. The terms of 
probation required respondent to successfully complete an ethics course approved by the 
board; provide a plan of practice to be monitored by an approved supervising physician; and 
have a board appointed probation monitor. Upon respondent's successful completion of 
probation in 20.10, his license wus fu.lly restored. 

3

3 The firs! page of the li.;ttcr is en:oneously dated August 14, 2006; the second page 
contains the correct date. 

Work l'e1formed with Craf.g Bittner, M.D. at Beverly Hills Liposc11lpt11re 

DR. BIITNER'S BACKGROUND 

9. As noted above in paragraph 7, respondent came to CaHfornia in 2007 to work 
with Craig Bittner, M.D., who operated a liposuction clinic. Dr. Bittner was a licensed 
radiologist before he transitioned into cosmetic surgery. He was not licensed as a plastic 
surgeon or dermatologist, nor was he board certified in any surgical subspecialty. 
Radiologists graduate from medical school and then enter a four year residency program that 
involves specialty medical education and clinical work. Radiologists do not participate in a 
genecal surgery internship or a residency. Dr. Bittner was an fotorvent1onal rndiologist, a 
specialty that involves additional training rehi.ting to the use of catheters, wires and other 
probes. 

RESPONDENT'S RESPONSlBlLIT!ES WHILE WORKING FOR DR. BITrNER 

JO. While respondent was waiting to be licensed, Dr. Bi.liner allowed him to work 
as a medical assistant ·doing tasks that did not require a Physician Assistant license. 
Respondent also shadowed Dr. Bittner and observed him performing liposuction surgeries. 

Dr. Bittner peifonned tumescent liposuctions. Tumescent is a form of local 
anesthesia. When undergoing a liposuction using tumescent anesthesia, the patient remains 
awake. The technique involves infiltration of fat with a solution of saline, lidoeaiue, and 
epinephrine (the tumescent fluid). The medical professional makes two or more small 
incisions in the area of the body to be liposuctioncd. Ttimeseent fluid is infused through the 
incisions into the fat under the skin, and it numbs the area. 

The fat and tumescent Ould is extracted from the body through an instrument called a 
"cannuia." A cannu.la is n blunt, hollow tube shaped instrument, approximately 12 to 18 
inches long, attached to a source of suction. Du.ring liposuction, the cannula is repeatedly 
thrust into and out of the patient's body through the small incisions. Fat, blood and 
infiltration fluid is suctioned from the patient through the cannula into a container. 
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11. As part of respondent's training, Dr. Bittner required respondent to hold the 
cannula to feel its weight and become familiar with it. 

12. When respondent's probationary license was issued, Dr. Bittner became 
respondent's supervising physiciun. The bo<1rd assigned Dennis Rodriguez to be 
respondent's probation monitor. 

After respondent received his Physician Assistant license, he learned and performed 
part of the tumescent infiltration phase of the liposuction surgery under Dr. Bittner's direct 
supervision. Respondent testified that, under Dr. Bittner, he administered an anesthetic 
which was 95% local and 5% nitrous oxide. After he became more experienced, respondent 
performed !he foll tumescent infillration phase of the liposuction surgery. 

4 

4 Using nitrous oxide converts the procedure to one categorized as being performed 
under general anesthesia. 

After respondent performed the full tumescent phase successfully for all of Dr. 
Bittne1"s patients in a one week period, Dr. Bittner began to allow him to perform the 
suctioning work. First he watched Dr. Bittner, und then he performed the procedure while 
Dr. Bittner watched him. After some time, respondent performed the entire procedure 
himself. For the firs! two to three months after he began performing the liposuction surgery 
himself, Dr. Bittner came into the procedure room and checked his work. When Dr. Bittner 
believed respondent could competently perform the liposuction surgery, respondent 
performed the procedure by himself in a separate operating suite with limited oversight from 
Dr. Bittner. 

Respondent testified patients often wanted liposuction surgery on three to four areas 
of the body. The abdomen and love handles were the most common areas where patients 
sought liposnction. Respondent made two or more incisions in each area for the cannula to 
be inserted. In the beginning of his work with Dr. Bittner, respondent was involved in some 
way with the procedures performed on approximately five patients per day. Respondent 
testified that he performed "several thousand procedure " alone while he was working for 
Dr. Bittner. 

s'

~ Respondent assisted Dr. Bittner and performed liposuctions for a maximum of 12 
months, which includes the time he was doing only the tumescent portion of the procedure. 
To have performed 2,000 liposuctions in one year, respondent would have had to have done 
more than five procedures every single day of the year. To have performed 3,000 
liposuctions in one year, respondent would have had to have done more than eight 
procedures every-day of the year. To justify his numbers, it appears respondent counted each 
section of the body on which he performed liposuction as a "procedure," even when the 
surgery is performed on the same patient. 

Respondent became disillusioned with Dr. Bittner. Dr. Bittner was beginning to have 
problems with patients, and one patient started a website to damage Dr. Bi!!ner's reputation. 
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This website included a section about respondent, whieh Dr. Bittner knew about but did not 
disclose lo respondent There were other aspects of Dr. Bittner's practice that respondent did 
not like, and he kt1 Dr. Bittner's employ in September 2008.6 

6 Subsequent to respondent's leaving his employ, the Medical, Board filed disciplinary 
charges against Dr. BitIner, and Dr. BiUner surrendered his medical license, 

' 

13. No evidence was presented to suggest that respondent's probation monitor, 
Mr. Rodriguez, disapproved of respondent working for Dr. Bittner. No charges were brought 
by the board against respondent, and 110 challenges to respondent's working arrangement 
were raised while he worked for Dr. Bittner. 

14. After leaving Dr. Bittnei"s employment, respondent went to work for 
Physicians and Surgeons Network where he reviewed requests for approval of medical 
procedures submitted to insurance companies. It was a sedentary job and respondent stayed 
there for only three to four months. 

Work Pe1:for111ed with Dr. Cal/w1111 

15. In early 2009, respondent answered an advertisement for a physician assistant 
placed by Dr. Kevin Calhoun. Dr. Calhoun had two offices in which he performed cosmetic 
surgery- chiefly liposuction, and he was opening another location in Los Angeles. He was 
looking for staff for the new location. Respondent told Dr. Calhoun that he had a 
probationary license nnd what that entailed. Dr: Calhoun offered respondent a position with 
his clinic and provided him n Delegalion of Services Agreement (DSA). The DSA described 
the services respondent was authorized by Dr. Calhoun to provide on Dr. Calhoun's behalf. 

011 April 13, 2009, respondent emailed Mr. Rodriguez and advised hint thnt Dr. 
Calhoun offered him 11. position as a physician assistant. He noted that Dr. Calhoun had two 
cosmetic clinics in San Diego and was opening a third in Los Angeles. Respondent stated 
that "initially" he would be commuting to each oflhe three offices. He told Mr. Rodriguez 
that the clinics did "laser procedures, iitjectahles, and outpatient liposuction." Mr. Rodriguez 
responded that Dr. Calhoun would be approved as respondent's supervising physie.ian once 
all required documents, including the DSA, were received. ln a subsequent email, Mr. 
Rodriguez acknowledged that he had received some documents from respondent but was 
waiting for the DSA. He stated thut "as soon as I receive [the agreement], you can start 
[working for Dr. Calhoun]." 

No evidence was presented that Mr. Rodriguez disapproved of respondent working 
for Dr. Call1oun. The only evidence of what Mr. Rodriguez was told nbout respondent's 
working arraignment with Dr. Calhoun was provided by respondent and contained in the 
emails between respondent and Mr. Rodriguez. No charges were brought by the board 
against respondent when he worked for Dr. Calhoun. 
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DR. CALHOUN'S BACKGROUND 

16. Dr. Calhoun wns board certified in Emergency Medicine. He transitioned to 
performing liposuction after taking a two to three day course in 2007 and a three day course 
in 2009. Emergency room physicians must complete a residency. They do not complete a 
general surgery rotation, but may participate in rotations in various specialties, such as 
trauma surgery. They are also taught some procedures in general surgery, such as placing 
chest tubes. 

RESPONDENT'S RESPONS!tllLIT!ES WHILE WORKING FOR DR. CALHOUN 

17. Despite his original understanding, respondent worked primarily at DL 
Calhoun's clinics ii~ San Diego where he performed liposuction procedures by himseif. In 
"maybe two" cases patients specifically requested Dr. Calhoun; in those cases respondent 
assisted DL Calhoun. 

7 

7 lt was not clear if Dr. Calhoun was in the clinic when respondent performed 
J.iposuction by himself. 

A~ he did in Dr. Bittner's office, respondent administered an anesthefic which was 
95% local and 5% nitrous oxide. Respondent stated his use of nitrous oxide was permitted in 
the DSA with Dr. Calhoun and be did not know a physician assistant was not permitted to 
administer nitrous oxide. Respondent did not know whether Mr. Rodriguez was aware thal 
respondent was administering nitrous oxide. 

Dr. Calhoun's clinic was not as efficient as it could have been, and respondent was 
sometimes concerned that Dr. Calhoun would go out of business. Within the first few 
minuies of respondent's first day with Dr. Calhoun, 90% of the staff quit. There were some 
days when Dr. Calhoun did not have any patients booked for procedures. 

Dr. Culhoun made changes in his office procedures and business gradual.ly increased 
to an avernge of four patients per day. Dr. Calhoun also downsized to two clinics. 
Respondent worked six days a week and traveled between the clinics..Respondent testified 
he did "a lot" ofllposuction surgeries when he was employed by Dr. Calhoun. He estimated 
that in the one imd one-half years he worked with Dr. Calhoun, he performed 3,500 to 4,000 
liposuctions. He estimated that if he did 4,000 procedures, only 200 were with nitrous 
oxide.9 

8 

H Again, respondent appears lo have calculated these numbers by counting each part 
of the body upon which liposuction was performed and not by counting each patient. 

9 The numbers are difficult to compare. If nitrous oxide was given, it was to a patient 
who may have had more than one area worked on; therefore, the percentage of procedures 
performed under nitrous tJxide would increase. The accusation does not allege tliat 

8 



18. Dario Moscoso was Dr. Calhoun's business manager. Mr. Moseoso and 
respondent complained to each other about Dr. Calhoun and his business practices and the 
increasing responsibilities he placed on them. Respondent slated that Mr. Moscoso told him 
he had a master degree in business administration from University of Southern California 
(USC).. Respondent believed Mr. Moscoso's representations in the beginning, but later 
began to doubt him. 

19. One day after Dr. Calhoun required respondent perform a liposuction surgery 
that Dr. Calhoun was scheduled to perform, respondent had a "heated discuss.ion" with Dr. 
Calhoun. Respondent was upset because he and Dr. Calhoun had an agreement about the 
number of patients respondent would handle, and respondent believed that Dr. Calhoun's 
actions violuted their agreement.· Respondent was frustrated with the way Dr. Calhoun nm 
the business. Respondent fell that he (respondent) was doing a!l the worl< at the clinic but 
not receiving a fair compensation. He wanted more control over the management side of the 
business. 

Mr. Moscoso overheard the argument between respondent and Dr. Calhoun and tried 
to mediate it. Dr. Calhoun "dared" respondent lo find a better deal than the one offered by 
Dr. Calhoun. 

Afterwards, Mr. Moscoso pulled respondent aside. He told respoi1dent that 
respondent did not have to stay with Dr. Calhoun. Mr. Moscoso said there were a lot of 
physicians that would love to have a physician assistant with respondent's skil.ls. In fact, Mr. 
Moscoso snid he had already been looking into what a physician assistant could do on his or 
her own, Respondent told Mr. Moscoso that he was tired of working for someone who was 
making ail the money for respondent's work. 

In June 2010, Mr. Moscoso and respondent began talking about starting their own 
business. They contacted California Academy of Physician Assistants (CAPA) and San 
Diego attorney, Michael Scarano. Mr. Scarano wrote a handbook for physician assistants 
that was approved by CAPA. 

CREATION OF PACIFIC LIPOSCULPTURE, INC. 

20. After his fol.ling out with Dr. Calhoun, respondent and Mr. Moscoso made the 
decision to go into business together, and they formed a management services organization 
(MSO) to manage a liposuction clinic. Ill order to have the control he wanted and get the pay 
he believed he deserved, respondent determined that he would be tlie only person who would 
perform liposuctions for Pacific Liposcu.lpture, I.nc. On August 3, 2010, weeks before 
respondent !cf! his posllion with Dr. Calhoun, respondent and Mr. Moscoso formed Pacific 
Liposculpture, Inc., and filed its Articles of Incorporation with the California Secretary of 
Slate. Respondent was listed as CEO for the corporation, and Mr. Moscoso was listed as the 

respondent is subject to discipline because he improperly used nitrous oxide when he 
performed liposuction surgeries. 
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agent for service of process. The type of business was described as providing 
''[111Janagement services for liposculpturc oflke." Mr. Moscoso stated that he held a 30 
percent interest and respondent held a 70 percent interest. Respondent was in charge of all 
the clinical aspects of the business, and Mr. Moscoso was in charge of all the administrative 
aspects. By November 21, 2011, the company was 100 percent in respondent's name. 

in accordance with their plan, respondent left his employment with Dr. Calhoun. 
He and Mr. Moscoso obtained a lease for an office and equipped the office with the 
necessary equipment and furniture. They hired staff, and set up accounts for vendors, Mr. · 
Moscoso worked on creating a preliminary website, which responsibility was later 
transferred to a professional web designing company. 

111 

ADVERTISlNG FOR A MEDrCAL DIREC!'OR 

21. Respondent knew he could perform liposuctions only in a medical office, <tnd 
he knew that to have a medical office he needed a Medical Director. He aL~o knew that the 
Medical Director had to he a physician trained in liposuction. Respondent and Mr. Moscoso 
intended from the inception that respondent would perform all of the liposuction surgeries 
for the business their corporation would 1mmage. To that end, respondent and Mr. Moscoso 
set out to find a figurehead who would not interfere in the business. This strategy would 
allow respondent to have control over the surgeries he performed and make the amount of 
money he felt he should have been receiving from Drs. Bittner and Calhoun. 

Mr. Moscoso placed an advertisement on Craigslist seeking a medical director for a 
liposuction dinic. Seven or eight physicians responded to the advertisement, including 
Jerrell Lawrence Bornp, M.D. Five physicians were interviewed by telephone and two, Dr. 
Borup and another, were invited in for an in-person interview. 12 

11 

DR. BORU.P'S BACKGROUND AND EXPERlENCE 

22. Dr. Borup graduated from the Universidad Autonoma de Guadalajara, 
Ouadalajarn, Mexico in 1978. From 1978 until 1998, Dr. Borup specialized in anesthesia. In 
1983, he published an article. In February 1998, he suffered a stmke that left him unahle to 
practice medicine while he underwent rehabilitation and recuperation. 

w Subsequent to respondent's leaving his employment with Dr. Calhoun, the Medical 
Board filed charges against Dr. Calhoun and his license was disciplined by the Mcdic1\l 
Board. 

11 Although it was not raised at the hearing, it is noted that non-physician owned 
corporations cannot employ physicians. (Bus. & Prof. Code,§ 2400; Conrad v. Medical Bd. 
OfCalifornia (1996) 48 Cal.App.411' 1038.) Exceptions to tbis rule of law are not applicable 
here. 

12 Dr. Borup testified at the hearing. 
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In March 2010, Dr. Borup believed he was able to return to some form of medicine. 
He had an interest in anti-aging medicine and took courses to learn to perform medical 
aesthetic procedures, such those using fillers and laser technology. He also had an interest in 
liposuction surgery .. 

Dr. Borup had no surgical experience, with tbe exception of a one and one-half month 
rotation in surgery during his internship, when he assisted a physician and did "grunt work.~ 
His internship also included a short rotation in dermatology. 

From 1984 to 1998, Dr. Borup worked as an anesthesiologist, and he provided general 
anesthesia for, and was present during, hundreds of liposuction surgeries. In the mid·1980s 
physicians began to perform liposuctions under local anesthesia. Dr. Borup believed 
tumescent l.iposuction was safer for the patient than general anesthesia. Dr. Borup also 
administered epidurals in which he was required to find space in tissue planes, which lie 
testified was similar to what is done in liposuction. 

In 2010, Dr. Borup did not have staff privileges at any hospital. He testified that a 
position as medical director of a liposuctiun clinic, with an experienced physician assistant 
overseeing the business, was appealing to him. He believed he cuuld learn how to become 
proficient in the procedure from respondent. 

HJRING A MEDICAL DIRECTOR 

Rcspundcnt had input into which doctors were to be interviewed for the medical 
director positiun. According to Mr. Moscoso, respondent's primary consideration was that 
he did not want someone as medical director who wanted to be involved in the business, 

Respondent interviewed Dr. Borup and learned of his lack of experience and training 
in liposuction, When Dr. Borup told respondent that he hoped to perform some liposuction 
surgeries, respondent convinced him to leave tlmse procedures up to him. 

Respondent stated tlu1t becau~e he and Mr. Moscoso were just starting a business, 
they could not risk negative patient feedback hy allowing an inexperienced physician to 
perform liposuclions for Pacific Liposculpture. Respondent stated that liposuction involved 
"safety and ml." He knew Dr. Bornp's attempts would not be up to "acceptable standards" 
and respondent could "take care of the art side and keep a good reputation." Respondent also 
stated prospective patients were looking at before and after photographs of liposuctions that 
respondent had performed. He believed it was "more straightforward" for him, as the person 
whose photographs they saw, to do the procedure. Dr. Borup testified that when he observed 
resp011clent, he saw how proficient respondent was at performing liposuction, and he agreed 
tlrnt respondent should perform Hil of them. 

Respondent suggested that. although Dr. Borup's only real experience and training 
was in anesthesia, with !he exception of limited experience in anti·aging cosmetic 

11 



procedures,•  Dr. Borup's "new specialty'' was liposuction despite the fact that Dr. Borup 
had not had any training related to liposuction to that point. 

>

Respondent told Mr. Moscoso that Dr. Bomp was perfect for what they needed. A 
second interview was scheduled for Dr. Borup and was held at the Pacific Liposculpturc, 
Inc., office. In this inle.rview, respondent and Mr. Moscoso went over the structure of Pacific 
Liposculpture, Inc., and what they were looking for from a medical director, Respondent and 
Mr. Moscoso told Dr. Borup that they had incorporated a MSO that would provide 
everything needed to open a liposuction clinic, other than a physician to run iL Pacific 
Liposculpture, Inc., procured the lease on the premises, obtained the equipment and office 
furniture, provided the decor, and hired the staff. Mr. Moscoso acted as an office manager. 
Dr. Borup was Lo establish a business called Pacific Liposculpture and 1hat business was to 
hire resp()ndent as an independent contractor to perform liposuction surgeries. Respondent 
set up a separate business for his independent contractor servi<,,'Cs. For his role as medi.cal 
director, Dr. Borup was to receive a percent<ige of the gross revenue generated by Pacific 
Liposculpture. During thi.s process, respondent consulted with attorneys to determine how to 
set up these businesses, and he consulted Mr. Scarano's handbook, which respondent said he 
read through many times. 14 

Respondent testified that. he liked Dr. Borup and Dr. Borup liked him. Respondent 
appreciated thiit Dr, Borup's experience was in anesthesiology, and he felt Dr. Borup could 
help ensure the procedures at Pacific Uposculpture focused on patient safe.ty, Along these 
lines, both Dr. Borup and respondent agreed that Dr. Borup refused to allow respondent to 
administer nitrous oxide to any patient. 

THE DELEGATION OF SERVICES AGREEMENT 

23. On August 11, 20 l0, Dr. Borup and respondent signed a "Delegation of 
Services Agreement Between Supervising Physician and Physician Assistant (Title 16, CCR 
Section 1399.540) and Protocols." The DSA authorized respondent to perform specific tasks 
permitted by the California Code of Regulations and other tasks as authorized "when acting 
under [Dr. Borup's] supervision." 

The DSA specifically authorized respondent to evaluate whether a patient was an 
appropriate candidate for liposuction, unless the patient is a "high risk patient with any 
kidney, liver, or heart disease ...." High risk patients were lo be referred to Dr. Borup and 

13 In or around this time Dr. Borup was, or became, the medical director of a business 
called "Spa324" that did laser and filler work. 

14 Mr. Scarano's book, at Chapter 2, page 5, in discussing the requirement that a 
supervising physician can delegate only tasks and procedures consistent with his or her usual 
and customary practice, states, "On the other hand, a family practitioner with no training or 
experience in laser dermatology would not be able to hire a PA with such training in order to 
expand his or her practice to include dermatological laser procedures." 
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were required to obtain a "foll physical and clearance" by their primary doctor or 
cardiolog.ist. The DSA authorized respondent to determine whether the areas of the body a 
patient sought to have liposuctioned were appropriate for liposuction. He was authorized to 
discuss risks, benefits and alternatives of lip<lsuction with patients, review the informed 
consent form with them, answer questions, educate the patient and obtain their signatures on 
the forms. He was authorized to perform a history and physical exam prior to anesthesia and 
liposuction. Any patient with contraindications was required to have his or her case 
reviewed by Dr. Borup before the procedure began. 

The DSA authorized respondent to inject the "saline-based lidocaine/epincphrine 
anesthesia into the patient's subcutaneous fat in the area marked to be treated until the 
targeted tissues become swollen and firm ('tumescent')," The DSA provided a chart with the 
range of volume of tumescent anesthesia that could be used depending on the area to be 
treated. It was explained al the hearing that the acceptable volume is determined by a 
standardized formula that relies on the amounts of anestbesia listed in the chart and the 
patient's body weight as its main factors. Despite Dr. Borup and respondent's assurances 
that Dr. Borup would not permit respondent to administer nitrous oxide, the DSA authorized 
respondent to use nitrous oxide "as an additional sedative for patients who require additional, 
further sedation and pain relief." Tbe amount of nitrous oxide permitted was limited to 30 
percent nitrous oxide to 70 percent oxygen. Neither Dr. Borup nor respondent explained 
why the DSA authorized respondent to administer nitrous oxide. 

Respondent was authorized lo provide post-procedure medications as described in the 
DSA. 

The DSA authorized respondent to mark the areas of the patient's body that were to . 
be treated; to make "round skin biopsy punches" (incisions) in the marked areas; in,jeet the 
tumescent anesthesia; insert the cannula through the incisions and perform the liposuction 
(debulking). Afier debulking. "the P/\ or Dr. Borup will review the liposuction and perform 
or oversee the desired blending lo ensure optimal contouring of the suhject area." 

The DSA also provided for post-procedure evaluation and discharge, which included 
wrapping the patient and assisting him or her lnlo a post-operative compression garment; 
providing posl"~operative instructions to the patient; taking post-operative photographs; 
asking the patient about pain or discomfort; completing a discharge form; and discharging 
the patient to a responsible adult. 

The DSA required respondent to consult with Dr. Borup for any high risk patients 
when complicnlions arise, when the patient requested to speak t<l a physician, or when any 
condition occurs ''which the PA feels exceeds his/her abillty to manage, etc.'' 

The DSA required respondent lo be familiar with the Medical Emergency Plan which 
included directing staff to call 91 l. 
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The DSA was sent to respondent's probation monitor, Mr. Rodriguez, for approval of 
respondent's relationship with Dr. Borup. It is noted that it would be difficult, ifnot 
impossible, for any inclividuul to evaluate or determine the true nature ofrespondent's and 
Dr. Borup's relationship by looking only at the DSA. 

24. On August 14, 2010, after signing the DSA, respondent sent an email to Mr. 
Moscoso that initially referenced Mr. Rodriguez. The remainder of the email staled: 15 

15 Respondent's probationary period would terminate two months later. 

I sent Dr. Borup some info this morning about the course but he 
didn't reply back. I hope that he will be able to stick with our 
system once [he] has some knowledge. It's good to know that 
Dr. Caldron would be Willing to be the medical director for both 
offices if we ever asked. I'm glad that we're making a con!mct 
that will allow for us to make immediate changes in that 
position if ever needed. We don't want another clumsy 
physician getting in the way. (Emphasis added.) 

Although respondent at the hearing attempted to interpret this email otherwise, it 
clearly stated respondent's position that he wanted to operate the liposuction business 
without interference from anyone, particularly a physician. The email reflected resp0t1dent's 
desire that Dr. Borup be and remain a silent partner in the liposuction business. 
Respondent's "system" did not include a physician who wanted to perform liposuctions. 

25. On or about September 20, 2010, Mr. Moscoso, as Chief Financial Officer of 
Pacific Liposculpture, Inc., and Dr. Bornp signed a 14 page Management Services 
Agreement (agreement). Dr. Borup was described as a "Group" in the agreement. Tho 
agreement provided that Dr. Borup would "retain the services" of Pacific Liposculpture, Inc. 
lo "provide the facilities, equipment, supplies, and management and administrative personnel 
and services required for [Dr. Bornp] to conduct [his] Practice related lo lhe provision of 
liposuction and similar cosmetic procedures." The agreement specifically stated that Pacific 
Llposculpture, Inc. "shall have 110 authority over medical aspects of (Dr. Borup's business.]" 
Under the agreement, the name Pacific Liposculpture and all derivations remained the 
property of Pacific Liposculpture, 1 nc. 

26. Jn September 2010, after he had agreed to be the medical director of Pacific 
Liposculpture, and after the DSA was signed, Dr. Borup altended a one week video training 
course about liposuction and one weekend of hands-on training in liposuctions. During the 
weekend course, Dr. Borup performed two liposuctions under the direct supervision of an 
instructor. It was not clear if Dr. Borup performed the entire procedure or participated in part 
of a procedure. Dr. Borup never performed or participated in another liposuction procedure. 
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On December 21, 2010, Dr. Borup filed a fictitious business name statement for 
"Pacific Liposculptme" with the San Diego County Clerk. Dr. Borup represented that the 
business started on September 20, 2010, and that it was conducted by an individual. 

Dr. Borup lefl Pacific Liposculpture on September 30, 2013, to retire with his wife. 

False or Misleading Advertising 

27. In the accusation, complainant alleged respondent "made and disseminated or 
cmrsed to be made and disseminated, false and/or misleading advertising ...." Complainant 
alleged respondent engaged in false or misleading advertising when he assumed the title of 
Director of Surgery, failed to define "PA" or "PA-C,"madc false statements about Dr. 
Borup's training and qualifications. failed to timely correct patient testimonials or reviews 
on-line that refoued to respondent as "Dr. Rod," posted photographs and videos ofhimselfin 
scrubs and performing liposuctions, and posted patient testimonials that did not accurately 
convey liposuction surgeries and risks associated with the surgeries. 

28. On September 17, 2010, respondent sent an email to Mr. Moscoso. The email 
stated that respondent "changed around a fow things" in Dr. Borup's bio. He requested that 
Mr. Moscoso remove Dr. Borup's resume on Pacific LiposculplLlre's wehsile and replace it 
with the attached bio entitled "Meet our Medical Director." The attachment to respondent's 
email includes the following; 

Dr. Jerrell Borup is an accomplished board certified physician 
with over 20 years experience. His highly trained liposculpture 
team will help to minimize your risks while offering you the 
bei;t possible care with awake liposculpture under local 
anesthesia! You'll benefit from aH of his training and expertise 
in advanced technologies and anti-aging medicine ... , 

Throughout his career, Dr. Borup was Chief of Staff, Chief of 
Anesthesia department, and clmir of quality assessment al Cox 
Medical Centers, m, well as presideot of Ozark Anesthesia 
A~sociates in Springfield, MO. Dr. Borup is a published 
physician and a captain in US Naval Medical Corps for more 
than 30 years which allowed him to develop extensive 
experience i.n medicine. (Emphasis in original.) 

['11] .•• [ll] 

Dr. Borup's bio was misleading on its face and by implication, Although Dr. Borup 
had 20 years' experience as a physician, it was not in the field of cosmetic or plastic surgery 
or liposuetion. His "highly trained team" consisted only of respondent. No patient would 
benefit from Dr. Borup's training and expetiise as he had none in lipnsuction and would not 
be performing any. His experience in anti-aging medicine was completely unrelated 10 
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liposuction surgeries; Although technically Dr. Borup was a published physician - he 
published only one article, and the quality of the publication in which his article appeared .is 
unknown. Dr. Borup may have been an excellent anesthesiologist; however, the evidence 
did not support a finding that he had extensive experience in cosmetic or plastic surgery or 
liposuction. 

29. In another email that day, respondent told Mr. Moscoso that Merchant eNet 
Technologies, Inc. (Merchant), a company hired to redesign Pacific Liposculpture's website, 
was starling that day, imd he and Mr. Moscoso would have "plenty of opportunities to make 
sure that [the website] is in line with our vision as they work on it and get our feedback." 
Emails from Merchant eonceming the redesign were directed to respondent, and he 
forwarded them to Mr. Moscoso. Respondent did not include Dr. Borup in the loop. 

30. A September 29, 20 I0, press release announced that "Pacific Liposculpture, 
Inc. has officially opened the doors to their new premier lipo clinic in the UTC area."  Tbe 
press release went on to say that "Pacific Lipo is the premier practice for San Diegan's 
liposuction needs .... Pacific Lipo uses the most technologically advanced medical 
techniques and skilled professionals, having performed over 10,000 procedures - . 
liposcu!pture is all they do and thus makes them the most experienced and best at what they 
do!" 

17 

16

Although .it is unlikely that Pacific Liposculpture was the "premier practice" for 
.liposuetion if it had just opened its doors, this language is found to be puffing. However, 
Pacifie Liposeulpture did not have the most "skilled professionals,'' it had respondent, a 
physician assistant. 

The same day, Pacific Liposculpture received an inquiry from a perspective patient. 
Respondent responded that he was "now the Direetor of Surgery for the Pacific Lipo team 
and perform all of our prncedures." 

31. On October2, 2010, respomlent circulated to Pacific Liposculpturc's staff a 
list of common questions that mny be asked by patients and prospective patienL~ and 
suggested .responses to those questions. Among the questions and answers were: 

1" A copy of the press release was attached to an October 2, 20 l0, email from 
respondent to Mr. Moscoso. 

17 This calculation claims 11 !i1)osuetio11s per day, seven days a week, given the 
maximum time respondent could have been performing liposuctions was two years, six 
months. The number increases to 13 a day if Sundays, but no holidays or vacations, are 
removed. 
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Who docs the procedure? 

Rod Davis is our Director of Surgery and he performs all of 
our procedures. He is nationally ccrtiticd and specializes in 
liposculptul'e. He has performed over 10,000 i)rocedures, 
more than most physicians. Our office has a perfect safety 
record, not even an infectloiumd we have never experiem:ed 
11 serious comvlication. Rod is licensed in both CaHfornia and 
New York. (Emphasis in original.) 

[11] ..• [II} 

What supplies are included with the procedure? 

All patients will be given the initial stage postoperative garment 
and all necessary medications including an antibiotic and a pain 
reliever. A care package complete with extra pads and bed 
liners will also be provided as well as written postoperalive care 
instructions. 

Will I need to return to the office for follow up visits? 

Our patients are encouraged to return to the office for follow up 
visits at 1 week, 1 month, 3 months, imd 6, and 9 months. 
Those patients that don't live locally arc asked to email updated 
photos to our office which allows for virtual follow-up 
evaluations to be conducted by phone with one of our 
specialists, 

It was disingenuous and misleading to tell prospective patients that Pacific 
Liposculpture had a perfect safety record when it had been opened only a few weeks. 
Respondent explained he used this language because the business had just opened, he was 
eommil!ed to a lt;ase of the office, and he was nervous about attraetlng customers and having 
income. He believed the statement was not misleading hecause he was the practitioner doing 
the procedures and, in the past, he had not had complaints of infection or complications from 
his patients. 

The suggestion that the Director of Surgery was nationally certified, specialized in 
!lposculpture, and was licensed in California and New York without mentioning he was a 
physician assistant intentionally obscured the fact that he was not a medical doetor. The 
statement that respondent Imel performed more liposuction ''than most physieians" was 
particulHrly misleading given it can have two .meanings. 
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Assuring patients that they can have a virtual follow-up with "one of our specialists" 
was also misleading since the only "specialist'' on staff was respondent, who was not n 
physician. 

32. On October 12, 2010, Merchant provided respondent and others with an 
update on the progress of the new website. Merchant indicated the website would be 
launched after it received final approval. This email chain was forwarded to Mr. Moscoso by 
respondent 

On November 26, 2010, in an email to Mr. Moscoso, respondent noted, "We get 
questions about Borup being an anesthesiologist so now I wonder if those descriptions are 
helpful or if they just bring more attention to the fact that he is not a plastic smgeon." 

ln an email dated December 6, 2010, respondent sent an email to Pacific 
Liposculpture's staff and Mr. Moscoso to which he attached "bullet points regarding [his] 
backgrnund to make it easier to answer questions over the phone." ·n1e bullet points 
mentioned that respondent was ace.rtified physician assistant and contained a description of 
physician assistants as a "highly trained health care professionals licensed to practice 
medicine under a Medical Director or supervising physician." This description identified 
respondent as a physician ;1ssistant and more accurately stated the limitations of his ability lo 
perform medical procedures. 

On January 13, 2011, respondent lo lei his marketing company not to create a bio for 
himself or Dr. Borup. He slated, "We prefer to keep the current b.io for Dr. Borup so we can 
go live on the main site." 

33. A screen capture of Pacific Liposculpture's website from February ll, 2011, 
contained a section called, "Meet your Pacific Liposculpture Medical Director." This section 
almost entirely cm1sis!ed of falsehoods and misleading statements as follows: 

rn 

18 The board provided snapshots of Pacific Liposculpture's website content as 
captured by a business that provides this service. 

Dr. Borup, along with his highly trained liposculpture team, will 
help to minimize your risks while offering you the best possible 
C''\re' . .. '~·" 

19 This statement was also contained on the website on August 19, 2011; September 2, 
201J; December 19, 2011; and June 23, 2012. 

Because of Dr. Borup's advanced training and expertise in 
liposuction technology Pacific Liposculpture's procedures 
significant reduce pain, swelling and bruising , .. ,10 
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[Dr. Borup] is highly published and has extensive experience in 
his field ... .2 1 

21 This statement was also contained on the website on August 19, 2011; September 2, 
2011; December 19, 2011; and June 23, 2012. 

Dr. Borup supervises a team of highly trained liposuclionists 
with a combined experience of well over 10,000 lipo 
procedures.22 

21 This statement was also contained on the website on August 19, 2011; September 2, 
201l; and December 19, 2011. The statement was contained on the website on June 23, 
2012, but the number wus increased to 15,000. 

Members of his team have participated in the liposculpture 
training of physicians and have authored several articles on 
various subjects from advanced lipo techniques to health and 
wellnessY 

:::i This statement was also contained on the website on September 2, 2011; December 
19, 201 l; and June 23, 2012. 

As Medical Director of PL, Dr. Borup offers patients 11 lifetime 
of experience and knowledge in his stute-of-the-urt outpatient 
surgical center.24 

14 This statement was also contained on the website on December 19, 2011, and June 
23, 2012. 

34. In a screen capture of Pacific Liposculpture's website from February 14, 2011, 
Pacific Liposculpturc represented, among other things, that the team was "comprised of only 
the most skllled medical professional who long ago decided to specialize in advanced 
liposculplure (lipo) techniques." The website also contained a section for patients traveling 
from out oftown. The website offered outoftown patients a "virtual consultation" and 
asked patients to "please send along digital photos of the areas in question" to Pacific 
Liposculpture's email acldrcss. " 

1

25 

wThis statement was also contained on the website on August 19, 2011; September 2, 
201 l; December 19, 2011; and June 23, 2012. 

25 This statement was also contained on the website on Augtrst 8, 2011; September 3, 
2011; January 10, 2012; and June 28, 2012. 

1r' Thi~ statement was also coillained on the website on September l, 2011; January 
14, 2012; and June 23, 2012. 
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35. By email on March l, 2011, respondent referenced an upcoming meeting he 
and Mr. Moscoso were having with their attorney concerning Dr. Calhoun. The email. 
included a list of talking points that respondent told Mr. Moscoso they should mention at the 
meeting. The substance of the talking points implied that Dr. Calhoun was blaming 
respondent for the downfall of his office and accusing Pacific Liposculpture of wrongdoing. 
The talking points iocluded the following: 

11. Respondent wrote that all of the photographs on the website were of 
patients whose procedures were performed solely by respondent. Respondent also 
claimed to have taken the photographs. Because respondent was "the only 
practitioner performing lipo at Pacific Lipo," the photographs accurately reflected his 
work. He asserted that Dr. Calhoun had photogrnpbs of patients on his website whose 
procedures were performed by respondent. 

b. Respondent asserted that Dr. Calhoun's practice was failing because 
"he is not experienced in performing liposculpture ....'' · 

c, Respondent asserted that it was his ideas, including marketing to the 
military, offering free touch ups, and picking up Airgas in person rather than paying 
for delivery, which helped save Dr. Calhoun's business from failure. 

36. In an enwil dated May 18, 2011, to Mr. Moscoso and Pacific Liposculpture's 
staff, respondent provided a more detailed description of who he was and his experience. He 
suggested his "bio" be included in emails for patients expressing a concern about "the 
qualifications of the treating practitioner." The bio clearly described respondent as a 
"Professional Physicians Assistant (PA);'' It also provided infonnation about professional 
physician assistant organizatit)nS he was accredited or credentialed through. The hio , 
discussed activities respondent was involved in "[i]n addition to his wmk as a Physician 
Assistant." 

37. In a screen capture of Pacific Liposculpture's website from June 23, 2012, 
Pacific Liposculpture offered out oftown patients "an Jn-person consultation and procedure 
in the same day." 

38. On June 10, 2013, respondent sent an email to Pacific Uposculpture's 
marketing director that included a direction to have the wcbmaster "add a bio about 
[respondent] under Dr. Borup's bio," 

39. On October 14, 2014, Pacific Liposculpture's website, contained u section 
entitled "About Us," and referred "[o]ur highly trained experts ... ," The description was 
somewhat of a departure from the earlier website content and stated: 

Our team is comprised of only the most skilled medical 
professionals who long ago decided to specialize in advanced 
liposcu!pture (lipo) techniques. You will nlso have the 
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advantage of being treated in our state-of-the- urt outpatient 
surgical suite which provides the latest in technical 
sophistication that features pleasing, elegant decor. 

The website described respondent as a physician's assistant who held various 
certifications and endorsements and who was the "Director of Surgery" for various 
liposuction procedures. 

RESPONDENT'S T8STtMONY 

RE: M!S1.EADING STATEMENTS 

40. Respondent stated that he used a webmastcl' to design Pacific Liposculpture's 
webs.ite, and that he never had access to website himself. However, the email exchanges 
described above con.firm that respondent reviewed the content of the website, was required to 
approve .it, and bad the ability to instruct the webmaster to make changes. Respondent 
testified he had improvements made to Pacific Liposrnlpturc's website to make it less 
misleading by adding his credentials above photographs on the site. Respondent conceded, 
however, that it would have been clearer to expressly state that he was a physician assistant 
rather than to cite to his credentials by using the abbreviation "PA" or "PC-c." Respondent's 
assertion thtt! the average lay person knew that "PA" stood for physician assistant is rejected. 
Given the widespread use of initials for every medical professional and specialty area, it is 
found that most individuals would not have known what the initials "PA" stood for or their 
significance. 

Respondent did not believe that referring to Dr. Borup as "highly trained" was 
misleading because he had 20 years experience as an anesthesiologist and he took courses in 
anti-aging medicine and liposuction. He also did not believe it was misleading to refer lo a 
"trained team." The team was him. a medical assistant, and Dr. Borup. He understood that 
portions of the statement could be misunderstood. Respondent agreed that the description of 
Dr. Borup as having "advanced training and expertise in liposuction technology" and as 
being "highly published" was not accurate, and he wished it was worded differently. In 
retrospect, he also would not emphasize in marketing materials that Dr. Borup was the 
medical director of Pacific Liposculplure. He did not believe other statements were 
inaccurate. Although respondent considered himself the only "highly trained expert" at 
Pacific Liposculpturc, he used the plural of expert because he planned lo grow and add more 
trained individuals lo the staff. 

Dr. Borup testified he had no involvement in creating or managing Pacific 
Liposculpture's website. He stated he provided materials that he believed might be llScd on 
the website. The wording of the information he provided was changed when it was put on 
the website. He reviewed the content of the website and did not find anything to be 
inaccurate. He testified he was not involved in the videos that were on the website. His 
testimony in this regard was credible. 
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R.£: Dll?EC1'0R OF SUIWERY 

41. Respondent testified thut Dr. Calhoun suggested respondent have the title 
Director of Surgery. When he opened Pacific Liposculpture, he decided to keep !he title, and 
Dr. Borup agn~ed. He thought the title communicated to patients that the doctor above him 
[Dr. Borup] trusted him with the dt1ties he was performing. He did not think the title wa5 
misleading; he thought it was helpful. He noted that his bio referred to him as a physician 
assistant. 

Respondent testified that he does not use the title "Director of Surgery" any longer 
because the medical board thought it was misleading and it was not necessary, so "why invite 
scrutiny." Respondent submitted evidence of five nurses and one physician assistant who 
have used the title "Director of Surgeiy" in other states. The evidence does not describe the 
duties of the individuals using the title, and the evidence submitted does not suggest the 
individuals were performing surgery as part of their duties. Respondent's use of the title 
Director of Surgery was misleading because respondent was not coordinating surgery, but 
performing it himself. 

Respondent conceded that video content connected to Pacific Liposculplure's website 
may still have identified him as the "Director of Surgeiy. He stated he was trying to remove 
that title from all of Pacific Lip()sculpturc's marketing materials. 

EXPERT TESTIMONY RE: RESPONDENT CALLING HIMSELF ''DIRECTOR OF SURGERY" 

42. Michael J. Sundine M.D., F.A.C.S., testified as an expert in this matter. 21 Dr. 
Sundine testified that, in his experience of having practiced in 14 hospitals and 14 surgical 
centers, the title Director of Surgery was not given to non-physician staff. He stated the title 
Director of Surgery is the same as Chief of Surgery. These titles are given lo a senior 
surgeon with a Jong track record of leadership and positive results in a surgical setting. In his 
experience, he had never heard of a physician assistant hcing given the title of Director of 
Surgery. 

27 Dr. Sundine's credentials arc described ir\fh1. 

Dr. Suncline believed that respondent, as the person in charge and mosl 
knowledgeable of the day-to-day operations of Pacific Liposculpture may have been the 
Director of Operations, but he could not properly identify himself with the title "Director of 
Surgery." Dr. Sundine opined that the use of the title had the effect of bestowing credentials 
on respondenl that respondent did noL have, and that its use was misleading. Dr. Stmdine's 
opinion was reasonable. 

43, Terry J. Dubrow, M.D., F.A.C.S., also testified as an expert in this mattcr. 28 

Dr. Dubrow testified that he was familiar with the title "Director of Surgery." His 

28 Dr. Duhrow's eredcntials are described infra. 
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understanding was that the title described a person "charged with directing surgery." Dr. 
Dubrow was familiar with the title being given to a nurse at University of California, Irvine 
Medical Center approximately seven to eight years ago. Dr. Dubrow did not state whether 
the nurse was performing surgical procedures or administering the surgical program. He 
stated he knew of other non-physicians who had this title, but he agreed t11e title was 
typically used by a medical doctor who had completed a surgical residency. Nonetheless, 
Dr, Dubrow testified the use of the title by respondent was not misleading because, in his 
opinion, respondent was acting as the director of surgery. He testified the title would "not 
necessarily lead people to think [respondent] was a doctor," but he conceded it could. Dr. 
Dubrow's testimony on this issue wa$ not persuasive. 

Using, Encouraging, or Failing to Correct Reference to Respondellt as "Doc/(lr" 

44, Complainant alleged that respondenl referred to himself, encouraged others, 
an,d/or foiled to correct individuals when they referred to him as "Doctor." Evidence was 
p1·esented that from 201 l through 2015, tt~n of respondent's former patients left comments 
about Pacific Liposculpture on yelp.com (Yelp) that refe1Ted to respondent as "Dr. Rod." 
Respondent responded to eight of the ten comments and pointed oul that. "!'111 a Physician 
Assistant, not a doctor so no need to call me "Dr. Rod." Respondent's responses were posted 
from November 2013 to August 2015. 

45. Respondent staled that he began to affirmatively respond to patients who 
posted Yelp reviews and remind them he was not a doctor as a result. of patient complaints 
and the board's actions against him. He believed the board might determine it was his 
responsibility to correct people who referred to him as "doctor" on a website althnugh he 
disagreed that it was, or should be, his responsibil1ty to do so. He contended that he cannot 
control what individuals post on Yelp or other social media websites. He testified that he 
does not have time to "police'' every social media website that might have something written 
about him on it. Because Yelp is a major social media site, he has lately tried to review it 
more often and respond when he was referred to as doctor. 

Respondent testified that Yelp filters some patient reviews and otbcrs may be posted, 
and then removed, by Yelp. He also stated that he posted a bio on Yelp i.n which he 
identifies himself' as a physician assistant, but that the bio is not immediately seen dne to the 
format used by Yelp..He cannot control where the bio is located on the website; he must 
follow Yelp's protocol$. 

Respondent stated he has trained his s!aff not to refer to him as "doctor" and to 
correct anyone they hear refor to him as "doctor." He has also instructed his staff to let him 
know if they hear a potential patient refer to him as "doctor" so that he can make sure to 

. address the issue with the patient during the consultation. 

46. Complainant suggested that photographs of respondent in his surgical scrubs 
posted to the website encourage prospective patients to believe respondent is a pl1ysiclan. 
Respondent, UJ1der the proper circumstances, imiy perform some surgical procedures that 
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would require him to wear scrubs. The fact that photographs show respondent in his scrubs 
.is not, without more, misleading. 

Posting Videos that Falsely Represent that the Liposuclion Procedure is Painless 

47. Complainant alleged respondent posted videotaped procedures and testimonial 
videos that falsely asserted that liposuction is a painless procedure. Three former patients 
testified al the hearing that they experienced pain during their procedures. Some of the 
patients who posted Yelp reviews also mentioned that they experienced some pain and/or 
discomfort during or after liposuction. 

48. Respondent stated that some patients are very comfortable and happy during 
liposuction, and some patients find it more difficult. The videos respondent posted are of 
actual procedures and the patients were being truthful in their eommentary. He admitted that 
most of the videos that were posted show the procedure after the tumescent infiltration aspect 
of lhe procedure, which is the more uncomfortable part of the procedure. Respondent did not 
feel the videos mislead prospective patients about the fact that there could be some 
discomfort. 

Is Resp011de1t1 Competent or Qunlijied to Perform Liposuction Surgeries? 

BOARD'S EXPERT- MICHAEL J. SUN DINE, M.D., F.A.C.S. 

49. Michael J. Sundine, M.D., F.A.C.S., testified as an expert in this matter. Dr. 
Sundine receive.cl his medical degree from St. Louis University School of Medicine in 1987. 
He completed n residency in general surgery in 1992 and a three year fellowship in Plaslic 
Surgery (1992-1995), a one year fellowship in Cnmiofacial Surgery (1998) and a six year 
fellowship in Advanced Facial Cosmetic Surgery (2003-2009). He has had several academic 
appointment~. Dr. Sundine is certified by the National Board of Medical Examiners, 
American Board of Surgery, and American Board of Plastic Surgery. He practices cosmetic 
and reconstrnctive surgery, with a concentration of facial reconstructions. He has performed 
approximately 500 liposuctions in his career. He is qualified to provide an expert opinion in 
·this case. 

50. Dr. Sundine wns asked by the bollrd to review the allegations against 
respondent. Dr. Sundine reviewed multiple documents, including the accusation, Pacific 
Liposculpture patient reCClrds, investigation reports, transcripts of interviews, materials 
relating to other experts, deposition testimony, and articles concerning the standard of care 
relating lo liposuction surgery. He prepared written reports of his findings as they relate to 
each of the four patients wl1o testified at the hearing. He concluded that respondent was not· 
competent to perform liposuctions, failed to comply with the standards of care, and engaged 
in the unlicensed practice of medicine. He also found respondent engaged in repeated 
negligent acts, grnss negligence, and failed 10 maintain adequate and accurate medical 
records. 
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RESPONDENT'S EXPERT 

Terry .l. Dubrow, MD, F.A.C.S. testified as an expert al the hearing. Dr. Dubrow 
received his medical degree from the University of California, Los Angeles in 1986. He 
completed H Genernl Surgery Internship at UCLA Medical Center in 1987, a General Surgery 
Residency at UCLA Medical Center in 1993, and a Fellowship in plastic surgery at UCLA 
Medical Center in 1995. He has been liceMed in the State of California since 1988. He has 
been certified by the American Board of Plastic Surgery from 1999 to tl1e present. He is a 
certified expert reviewer for lhe Medical Board of California. He has a high volume practice 
and has performed thousands of liposuction surgeries. He is qualified to provide an expert 
opinion in this case. 

CONTENTION THAT RESPONDENT LACKED PROPER TRAINING 

51. Dr. Sundine believed respondent was not competent to perform liposuction 
surgery without a physician pre~ent because he was not a medical doctor or doctor of 
osteopathy. Respondent did not go through the intense training of a physician, particularly in 
areas such as how to avoid infection, maintain a sterile surgical environment, control 
excessive bleeding, and handle medical emergencies such as a perforated organ or 
fragmentation of medical instruments that may occur during a liposuction procedure. At a 
bare minimum, Dr. Sundine opined that, if rei;pondent performed liposuction surgeries, he 
needed extended training plus supervision and proctor.ing by a physician who was familiar 
with !he procedure. Dr. Borup did not, and could not, provide such supervision. Dr. Sundine 
disagreed that respondcnl had received proper training in liposuction surgeries in his prior 
employment since neither Dr. Bittner nor Dr. Calhoun were specialists in cosmetic surgeries; 
Dr. Bittner was trained as a radiologist, and Dr. Calhoun was trained as an emergency room 
physician. Thus, neither doctor had the proper qualifications to trnin respondent. Dr. 
Sundine noted that guidelines published by the American Society for Dermatologic Surgery 
(ASDS) and the National Center for Biotechnology Information (NCBI) stated that 
liposuction should be performed by a physician who has completed postgraduate training in 
dermatology or a surgical specialty and have adequate "hands on" training tn1der the 
supervision of an experienced and trained liposuction surgeon. 

Dr. Sundine was aware that some medical professionals claim some expertise in 
performing cosmetic surgery without having gone through formal resideney training. He did 
not agree Umt those medical professionals should be doing cosmetic SLtrgery. He believed 
that a person performing liposuction must be certified by one of the surgical boards. 

Dr. Sundine stated that since, in his opinion, respondent was not qualified to perform 
liposuction surgeries, he is nol competent lo perform them. 

52. Dr. Dubrow "strongly disngrec[d]" with Dr, Sundine's assessment that 
respondent was not competent lo perform liposuction surgeries. He reviewed the medical 
records of the four patients who testified at the hearing, was familiar with the number of 
liposuctions respondent had performed, and understood the way respondent conducted 
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himself clinically. Dr. Dubrow stated that respondent, who does nothing but liposuctions and . 
who represented he has performed more than 10,000 procedures, had 99 percent more 
experience than other pl1ysicians. Dr. Dubrow opined the complaints raised by four of 
respondent's former patients were "extraordinarily minor complications." Nonetheless, Dr. 
Dubrow conceded he always advises patients to always go to a board certified plastic 
surgeon for any cosmetic procedure. Dr. Dubrow also agreed that respondent did not meet 
the ASDS education and training guidelines for performing tumescent liposuction. 

Dr. Dubrow conceded that a plastic surgeon had more qualifications to handle 
potential complications from liposuction surgery than a physician assistant, but lie testified 
that as between a medical doctor who had just completed a residency and a physician 
assistant, it would depend on the relative experience euch had. In general, ti medical doctor 
would be more qualified unless the physician assistant had "tons of experience." 1n this case. 
Dr. Dubrow believed tJmt respondent had tons of experience and was competent to perfonn 
liposuction surgeries. 

Did Respondent Engage in the U11lmvf11/ Practice ofJY!edicine Without a License? 

53. Complainant alleged respondent engaged in the unlawful practice of medicine 
without a license by, amongst other things, performing liposuction surgeries with little or uo 
supervision from Dr. Borup. 

54. Dr. Sundine opined that respondent definitely was practicing medicine without 
a license.. Dr. Sundine was not aware of any medical office or facility that permitted a 
physician assistant to perform liposuction surgeries without supervision. 

55. Dr. Dubrow believed the law allowed a physician assistant to perform certain 
surgical procedures evc11 when a doctor was not on the premises. Respondent had 
"significant experience" in liposuction and, in Dr. Dubrow's opinion, was adequately trnined 
to perform liposuction. Dr. Dubrow believed it was reasonable for respondent to do 
liposuction under Dr. Bomp's supervision, even ifDr. Bornp was not on the premises; 
provided however, that Dr. Borup was familiar with liposuction surgeries, understood which. 
patients were proper candidates for the procedure, and was aware of what comp! ications 
could arise. In those circumstances, it was appropriate for respondent to perform liposuclion 
surgeries even when Dr. Borup was not on the premises. The evidence did not support a 
finding that Dr. Borup satisfied the proviso offered by Dr. Dubrow. 

Dr. Dubrow was familiar with the academy that Dr. Borup attended to obtain his 
limited experience with liposuction surgery and stated the instruction and training in this 
academy was similar to that received by cosmetic surgeons learning liposuction. 

Dr. Dubrow testified that it was nol common or standard in the community for a 
physician assistan! lo perform liposuction surgeries, but the standard of care is not 
determined by who performs !he surgery but, instead, by the practitioner's qualifications. 
Dr. Dubrow testified that liposucHon was not as serious a procedure tl5 bra.in tumor or heart 
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surgery. However, nn informational video received in.evidence showed Dr. Dubrow telling 
prospective patients cosmelie surgery was as serious as brain tumor or heart surgery. The 
video was meant to impress upon prospective patients that they should always seek out a 
specialist if they were considering cosmetic surgery. 

Was Liposuction Surge1J1 Dr. Borup ·s Usual and Cuslomary Prac//ce 

56. A physiciim may delegate to a physician assistant "only those tasks and 
procedures consistent with the supervising physician's specialty or usual and customary 
practice and with the patient's health and condition.'' (Cal. Code Regs., tit. 16, § 1399.545.)' 
Dr. Borup delegated all tasks and procedures related to liposuction surgeries to respondent. 
Dr. Borup had been an accomplisbed anesthesiologist for 20 years when he suffered a stroke. 
After 12 years, be desired to gel back in the medical profession. At the time he and 
respondent signed the DSA, Dr. Borup's experience outside of anesthesiology was limited to 
his having !nken some modular courses in anti-aging cosmetie procedures; he had never 
performed liposuction. After the DSA was signed and Pacific Liposuction had opened, Dr. 
Borup took a weekend course in liposuction where he participated in lwo liposuctions under 
supervision. He never performed another. Although he had no personal experience, other 
than admin.islering anesthesia during liposuction surgeries when he was an anesthesiologist, 
Dr. Borup concluded that respondent was competent lo perform liposuction surgeries without 
a physician on the premises by obse1ving him and determining he did a good job. 

57. Dr. Sundinc opined that, based on Dr. Borup's history, liposuction surgery was 
not part of his usual and cu8tomary practice and he was, therefore, prohibited from 
delegating liposuction surgieal procedures to respondent. 

58. Dr. Dubrow agreed that taking the module training in imti,aging and 
performing two liposuet.ion procedures did not make liposuction surgery part of Dr. Borup's 
usual and customary practice. However, Dr. Dubrow stated that even though Dr. Borup was 
not a specialist in tumescent procedures, il was acceptitble for him to supervise someone with 
"greal expericnee.'' To the extent Dr. Dubrow' s opined that Dr. Borup was 1u1 appropriate 
physician to supervise respondent, his opinion on this topic is rejected. 

Did Dr. Bomp Supen'ise Respondent? 

59. Dr. Bornp's only participation in Pacific Uposculplure was to go to the office 
occasio11ally, review medical records and speak with respondent in a general sense about the 
cases respondent was handling. Dr. Borup and respondent contended that Dr. Borup was 
only required to review five percent of the files; however, Dr. Borup in fact, reviewed 
approximately sixty percent of Pacific Uposculpture's medical records. The evidence did 
not, however, support a finding that Dr. Borup had nny other involvement with patients or in 
the business. 

Dr. Borup testified that he was the Medical Director of another company called 
Medspa 324 part of lhe time he was the Medical Director of Pacific Liposculptttre. Medspa 
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324 was in the same building as Pacific Liposculpture, so he was nearby if needed. 
Otherwise, Dr. Borup lived about 20 to 25 miles away from Pacific Liposculpture. He staled 
he went to Pacific Liposculpture's offices a minimum ofonce a week. 

Dr. Borup stated that his supervision included tencl1ing respondent about anesthesia. 
He also contended that, because respondent had done thousands of liposuctions, a way to 
direct him ''was to let him do what he wanted." When responding to questions about his 
ability to supervise respondent, Dr. Borup appeared to have difficulty formulating his 
answers. 

60. Dr. Suncline testified that Dr. Bornp's review of files and appearance al the 
office did not constitute supervision. He opined instead that Dr. Bornp allowed respondent 
to operate Pacifie Liposculpture autonomously, which is prohibited by California regulatiolls. 

Can Respondellt Pe1fiJrm Liposuction S11rge1:y Because it is Done Under local Anesthetic 

61. California Code of Regulations, title 16, section 1399.541, subdivision (i)(l) 
authorizes a physician assistant to ''[pJerform surgical procedures without the persom1l 
presence of the supervising physician which are customarily performed under local 
anesthesia." (Emphasis added.) The subdivision further provides that "[a]ll other surgical 
procedures requiring other forms of anesthesia may be performed by aphysician assistant 
only in the personal presence of a supervising physician." Respondent contended this 
regulation permitted him to perform llposuetion surgeries without Dr. Borup's physical 
presence because the liposuctions he performed were all under .local anesthesia. 

ARE LIPOSUCTIONS CUS1'0MAR!L Y PERFORMED UNDER A LOCAL ANESHIES!A 

62. Dr. Sundine disagreed that liposuctions are "eustomarily" performed under a 
local anesthesia, although he acknowledged they can be done in that fashion. Liposuction 
can be performed under a local anesthetic, a general mixed with a local anesthetic, or a 100 
percent general aneslhetic. He stated most liposuctions are done with a mix of lociLI and 
general anesthesia. Dr. Sundine stated that performing liposuction under a general anesthesia 
allows the physician to focus on the procedure and not be limited by what areas of the patient 
are numb, and it is more pleasant for the patient. Dr. Sundine believed general anesthesia i> 
much safer than ii was at one time. 

63. Dr. Dubrow disagreed with Dr. Suncline and testified that there are benefits to 
performing liposuction under a Jocul anesthesia. He stated that using a local aneRthesia 
permits the medical professional to obtain feedback from the patient regarding wbether the 
procedure was going too deep or near areas that were not anesthetized. Dr. Dubrow testified 
most slraight liposuctions were done under local anesthesia. 

64. Dr. Calvert performs liposuctions in his practice. He stated thatte.n percent of 
the procedures are performed under straight local anesthesia, sixty percent are performed 
under intravenous sedation with local anesthesia, and thirty percent arc performed under a 
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genera.I anesthesia. Dr. Calver( stated that contouring results arc aesthetically better if the 
patient is awake during the procedure. The medical professional can have the patient stand 
up, move around and better assess how the contouring looks. He stated if he could perform 
all of his liposuctions under local anesthesia he wonld, but his patients are under a general 
anesthesia for other reasons when they also have liposuction. 

IF LIPOSUCTIONS ARE CUSTOMAR!LY PERFORMED UNDER A LOCAL ANESTHESIA, 
SHOULD A PHYSJClAN ASSISTANT BE PERMITTED TO PERFORM THEM 

65. Dr. Sund.ine opined that even if most liposuctions are performed undN a local 
aneslbetic, lhat fact alone does not permit a physician assistant to perform them 
unsupervised. He reasoned that there are many complex, highly technical procedures such as 
brain tumor surgeries that are done under a local anesthetic that clearly should not be 
performed by a physician assistant. He contended that because the wording of the statute 
appears to permit a phy~ician assistant to do some procedures without supervision, that does 
not mean he or she should do them. He believed the standard of care requires that a medical 
doctor perform liposuctions even when they are done under a local anesthetic. 

66. Dr. Munish Batra, a plastic surgeon who treated one of respondent's patients, 
testified that 90 percent of the liposuctions he performed were done under general anesthesia. 
However, he stated that dermatologist who cannot get hospital privileges or access to a 
surgical center, do all their liposuctions using local anesthesia. 

67. Dr. Calvert"'1 testified that he performs liposuction under a local anesthetic for 
abot1t l 0 to 15 patients per year, depending upon his patient's preforence. He stated that 
sometimes the difforencc for the patient is cost; it is less expensive to perform the procedure 
under a local anesthesia than general anesthesia. Dr. Calvert estimated that 60 percent of his 
liposuctions were done with a local plu~ nn JV, 10 percent with straight local, and 20 percent 
were straight general. 

68. Dr. Dubrow agreed that Dr. Calvert's percentages applied to the plastic 
surgery community. 

Care and Ji·eatmem of Parie11ts 

69. Four patients whose liposuction surgery was performed by respondent at 
Pacific Liposculpture between 2011 and 2013 filed complaints with the medical board. The 
four patients complained of continuing pain and discomfort and of lumps in the areas where 
the liposuction was performed. The four patients testified at the hearing. 

2~ Dr. Calvert testified as an expert. His credentials are provided infra. 
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Patient LW3" is a 56-year-old man. In 2011 he lived in Arizona, six hours from San 
Diego. On April 14, 2011, LW had liposuction surgery on his abdomen and "love handle'' 
areas. LW complained oflumpiness and pain after the surgery. In January 2013, LW 
underwent umbilical hernia surgery which he believed wus a result of the liposuction 
surgery. As of the date of the hearing, he continued to have soreness and swelling which he 
also a!tributed to the liposuction surgery. 

Patient CN;;' is a 30-year-old woman. [11 2011, she served il1 the military und lived in 
Joshua Tree, California, a few hours from San Diego. On October 13, 2011, CN had 
liposuction performed by Pacific Liposculpture on her upper and lower abdomen. CN 
complained of lumps and continuing discomfort in her bellybutton area where the surgery 
was performed. 

Patient KD is a 58-year-old woman. In 2012 she lived in Northern California, several 
hours from San Diego. On March l, 2012, KD had liposuction surgery on her "back bra 
area" and thighs. On March 2, 2102, KD had liposuction surgery on her upper and lower 
abdomen and "love handle" areas. KD complained of a hernia and continued pain and 
bloating which she attributed to the liposuction surgery. 

Patient SM is a 45-year-old woman. In 2013 she lived in Carlsbad, California. 011 
April 17, 2013, SM had liposuction surgery on her inner thighs. SM complained of a pocket 
of sweHing on her right thigh which was later diagnosed by Dr. Munish Batra, a plastic 
surgeon, as a pseudl.1 bursa that requires surgical removal and corrective surgery. Dr. Batra 
opined that the pseudo bursa resulted from tespondent's failure to properly treat a serorna 
that developed after SM 's liposuction surgery. Dr. Batra also opined that SM's left thigh 
was over suctioned and resulted in a contour deformity. 

Issues ln Common 

INSUFFICIENT TIME TO REVIEW THE CONSENT FORM 

70. CN, KD and SM testified that they were given a packet of documents 011 the 
day they arrived for their liposuction surgeries. They each said they had between five and 
ten minutes to read the form and sign it. No one asked lhe1i1 if they had any questions about 
the consent form and no one explained the form. 

CN said she signed the form even though she did not have sufficient time to look at 
all it. She did not read the consent form in its entirely and no one went over the consent form 

30 Patient initials are used to protect the patients' privacy. 

" 1 Patient CN had a name change which caused a confusion in the initials userl for this 
patient in tho accusation. The correct.initials are CN. All parties agreed that the allegations 
in the accusation concerning NC, in fact related lo CN. 
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with her. She was aw;ne that all surgeries curry some risk. She believed that either Dr. 
Borup or respondent, both of whom she believed were doctorn, would perform her surgery 

KD testified that, other than discussions about her flying home after the procedure, no 
one at Pacific Liposculpture talked to her about the safety of the liposuction procedure. KD 
felt she was not given sufficient time to read and understand the form. When she was taken 
to the consultation room, no one explained what the procedure involved or what the potential 
rlsks were. KD testified that she understood that infection was a risk associated with 
liposuction because she got an infection after a tummy tuck surgery in 2010. She did not ask 
questions about the risks or possible complications because she had read about Dr. Borup on 
Pacific Liposculpture's website and felt he was experienced and competent. She knew what 
the procedure entailed as she had had prior cosmetic surgery. She believe<! the liposuction 
would be performed by a medical doctor. 

SM testified that she went lo Pacific Liposculpture for a consultation on February 23, 
2013. Although Pacific Liposculpture emailed her financial documents before the day of her 
surgery, she was not provided with a copy of the consent form al the consu.ltation or by c'mail 
before the surgery. When she was presented with the consent form on the day of the surgery, 
she was upset that it had nol been sent to her before. She told receptionist/staff member 
Stephnnie32 she did not have enough time to review and understand the consent form and 
asked why ii had not been given to her before. Stephanie said; "That is just how we do it." 
When someone came to gel her for her surgery, SM said she had not had enough time to read 
the consent form, and she wus given more lime. When someone came to get her again, she 
still bad not finished reading the form, but she felt rushed and just signed it. She did nol 
recaU any discussion with her about the potential rb;ks of surgery, inclnding bleeding, 
infection, scarring, seroma (fluid accumulation), or pain. Responclent told SM that the 
numbing was mosl painful part of procedure. SM believed respondent was a medical doctor. 

71. L W's experience was different. He testified that he was given paperwork, 
includ.ing the consent form, in the consultation room by a medical assistant. Either 
respondent or the medical assistant summarized the contents of the form. He believed he had 
adequate time lo review the forms and did not feel rushed. LW understood that there were 
risks involved in the procedure and h(l did not hav(l any questions. LW learned that 
respondent was a physician assistant and not a medical doctor after he was already prepped 
and ready for the surgery, He decided to go through with it because he understood Dr. Borup 
ovenmw and supervised the office, 

:iz Stephanie spoke to all the patients that. testified at the hearing. She provided 
information to Ihem and answered their questions. Her exact title was uot established. 
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MISLEADING INFORMATION IN THE INFORMED CONSENT FORM 

FORM SIGNED BY CN, KD AND l W 

72. CN, KD, and L W signed an "Informed Consent Liposuction" form that was 
four pages long and discussed generally the purpose of und procedure used to perform, 
liposuction. It included a section entitled "Risks of Liposuction Surgery," which listed 
bleeding, infection, skin scarring, change in skin sensation, skin discoloration and swelling, 
skin contour irregularities, asymmetry, seroma, fluid overload or reaction to tumescent 
medications, disappointment in results, pulmonary complications, skin loss, and chronic pain 
as possihle complications. Under the section entitled "Consent for Surgery/Procedure or 
Treatment," the form provided: "I hereby authorize Dr. Jerrell Borup, MD, Rod Davis PA, 
and such assistants as may be selected to perlbnn the procedure or treatment." The second 
sentence authorized "the above physician and assistants or designees" to perform other 
procedures as may be necessary due to unforeseen conditions. 

FORM SIGNED fJYSM 

73. SM signed a revised consent form that was seven pages long and contained 
additional risks of surgery not set forth in the earlier form, including surgical anesthesia, skin 
sensitivity, delnyed healing, fa.t necrosis, and umbilicus. This form also warned that 'tl1e 
P<1ticnt "will experience pain after yonr surgery." The consent form was modified so that the 
patient authorized "Dr. Jerrell Borup, MD OR Rod Davis PA and such qualified assistants as 
may be seleded Lo perform the procedure or treatment." (Capitalization in original.) The 
revised consent form contains the following: 

Please be advised that California law allows a certified and 
trained '?A" (Physician Assistant) to perform medical 
procedures CLlStomarily performed under local anesthesia 
without the personal physical presence of the supervisi.on 
physician provided that the physician is available in person or 
by electronic comnmnication. (sec Business & Professions 
Code § 3502 and California Code of Regulations §§ 1399.541 & 
1399.545) 

RESPONDENT'S AND DR. BORUP 's RESPONSE TO ISSUES Re: CONSENT FotiMS 

74. Respondent did not create consent forms when he started treating patients for 
Paciflc Liposeulpture. He used the forms that were used in Dr. Bittner and Dr. Calhoun's 
offices and he followed the informed consent procedures he learned from those doctors. 

75. Respondent testified that he and his staff complied with the following 
procedures: The day of the procedure, Pacific Liposculpture staff provided the consent form 
to the patient. 'l'he staff told the patient lo read the form through and let them know if there 
were any questions. Staff told the patient to return the form to them or, if the patient had 
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questions, lo bring the form to the consultation room to discuss them with respondent. 
Respondent went over the more common risks of liposuction, including infection, blood 
clots, unwanted skin, potential asymmetry, and unhappiness at the outcome, at the beginning 
o:f the consultation with each patient. He then discussed anything the patient did not 
understand. Respondent advised each patient that there might be some discomfort at the 
beginning .of the procedure until the local anesthetic is administered. He told the patient that 
after the anesthesia was administered, most patients are numb and don't foe! much; however, 
there are some patients that do feel discomfort. When a patient was having liposuction on 
his or her abdomen and love handles, respondent advised the patient that there could be some 
pain and discomfort for the first 20 minutes of the procedure. Respondent told each patient 
to !et him know if he or she was uncomfortable, and he would stop the procedure to 
administer additional numbing medications. 

76. Dr. Borup read over the first consent forms respondent proposed to use al 
Pacific Liposculpture al1Cl approved them. Al the hearing, Dr. Borup testified he wished he 
had not approved the consent forms because he understood now that some sections could be 
misinterpreted. He explained that his original idea was that he was also going to perform 
liposuction surgeries, so his name was on the form. He understood how that language could 
lead patients to believe that more than one person would be present in the procedure room, 
But he defended the use of the form by pointing out that there were three or four employees 
around who were available to answer any questions. 

Dr. Borup testified the consent form, as signed by SM, was revised after discussions 
with counsel. Despite the fact that his name was still on the revised form, Dr. Borup 
believed that lhe revised form was not misleading. 

Dr.. Borup noted the pre-printed form respondent used to document his operating 
procedures included a representation by respondent that he had discussed specific risks, 
potential complications and treatment alternatives with U1e patient prior to the surgery. Dr. 
Borup dclcga!cd the responsibility to obtain informed consent from each patient to 
respondent under the DSA. He understood respondent would be discussing all of the things 
listed on the form with the patient. If respondent was not doing that, he would be violating 
the DSA. Dr, Borup was eonfident that respondent would let him know if he was nOL 
following the DSA. 

EXNCRT TES11MONYRELATING TO CONSENT.FORMS 

77. Dr. Suncline opined the informed consent forms used by Pacific Liposeulplure 
from 2011 to 2016 violated the standard of care because the form "hinted" that Dr. Borup 
would perform, or supervise, the liposuction surgery. He stated thut all Pacific Liposculpture 
patients should be c1ear before a procedure was performed who was going to perform the 
surgery, 

Dr. Sundine was critical of the way the informed consent forms were provided to 
Pacific Liposcul pturc' s patients. He stated the informed consent process takes time. The 
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standard of care .in the cosmetic surgery community requires a verbal discussion with the 
patient before the procedure of the potential risks and complications. The goal is to have a 
weU-infoin1ed patient who understands the benefits and risks of the procedure and who has 
time to further investigate the proposed procedure on their own, either by obtaining usecond 
consultation or conducting research. Providing a patient with a written form and then 
whisking them off to surgery is not adequate to obtain informed consent. Dr. Sundine found 
the process used by Pacific Liposculpture to be an extreme departure from the standard of 
care. 

78, Dr. Dubrow opined the informed consent form provided to Pitcific 
Liposcu.lpture's patients was "adequate to inform patients of possible consequences" of 
liposuction surgery. 

Dr. Dubrow stated that providing the form to a patient seeking liposuction under a 
local anesthetic the day they arrive for surgery was acceptable as long as the patient had 
"ample opportunity" to read the form and ask questions. Tbe standard of care requires that 
consent be obtained before the procedure, the patient has ample time to understand the risks, 
and the patient has a verbal discussion with the person who is performing the procedure 
about the key points of the consent form. Dr. Dubrow stated tlwt it is not a violation of the 
standard of care lo fail to discuss every possible risk or potential complication - they are too 

. voluminous, Instead, the standard of care required the medical personnel to discuss the more 
common risks and/or complicntions and anything the patient does not understand. 

Dr. Dubrow indicated that the standard of care differs with the procedure 
contemplated. In his practice, l1e meets the patient twice before performing surgery. 
However, his practice involves general anesthesia and complicated procedures taking several 
hours, Because of this, there are a lot of things for him and the patient to think about, and to 
make sure the patient understands what he can or cannot deliver as a result. Nonetheless, if a 
patiem came in for a procedure under local anesthetic and he believed the patient was an 
appropriate candidate for the procedure and fully understood the risks, potential 
complications, and expected outcome, he would likely do the procedure the same day he 
obtained informed cmrnent. 

79. Dr. Dubrow did not find five minutes to he a sufficient amount of time for a 
patient to read and understand the informed consent form that was used by Paeifie 
Liposeulpturc. lfrespondent's patients felt they did not have adequate time to read the 
consent form and respondent did not expressly discuss the risks with the patients, respondent 
would have violated the standard of care. 

80. Dr. Dubrow was aware that Dr. Borup delegated the obligation to obtain 
patient consent and discuss the risks and potential complications with Pacific Liposculpture's 
patients to respondent in the DSA. Dr. Dubrow agreed that if respondent failed to do these, it 
would constitute a violation of the DSA as wrilten. 
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81. As to whether the consent form should have listed both respondent and Dr. 
Borup, Dr. Dubrow believed that was a "gray area." He stated that the consent forms he 
provides to his patients say "Dr. Dubrow and his associates;'' however, in the present case, 
respondent was always the person who was performing the procedure. Nonetheless, given 
the nature of the physician/physician assistant relationship, Dr. Dubrow did not believe it 
was inappropriate to have Dr. Borup's name on the form. However, Dr. Dubrow admi.tted 
that, "in a vaCllum," Dr. Borup's name 011 the form could lead to confusion about who was 
doing the procedure and whether Dr. Borup would be present in the surgical room. If other 
misleading statements were made to, or known by the patient, then the consent form could be 
misleading. · 

EVALUATJON 

82. The consent form used by respondent adequately advised patients of the 
potential risks and complications of liposuction. Providing patients with no more than five to 
ten minutes to read and understand the extensive form was inadequate. However, the 
patients had some responsibility to let Pacific Liposculplure staff know they required 
additional lime to read the form and to refrain from signing it until they were satisfied they 
were are familiar with and understand the terms in the coilsem form. Respondent had an 
absolute obligation to have a conversation with all prospective patients about risks and 
potential complications, whether the patient asked questions or not. Three of the four 
patients either did not have a conversation with respondent about risks, or it was so minimal 
that they did not recall it happening at all. ln either case, the patient's perception strongly 
relates to their understanding of the procedure and risks involved. 

The consent form, in either version, was misleading. Patients were led to believe Dr. 
Borup had some role in their care and treatment. This was not the case, Dr. Borup never 
performed a proccdu re, never was present during a procedure, never treated a patient, and 
never met patients of Pacific Liposcu!pturc. Dr. Borup explained that his name was on the 
first form because he contemplated doing procedures when he first spoke to respondent about 
being Medical Director oC Pacific Liposculpture. !fin fact that was Dr. Bornp' s inten1, he 
quickly was discourng~d from doing that and he agreed. His name should have been 
removed from !he consent form as soon as it was clear·he would not be doing any 
procedures., and his relationship with Pacific Liposculpturn should have been clarified. There 
was no justification for Dr. Borup' s name being included in the revised consent form, and 
none was provided by respondent or Dr. Borup. The change in the consent form was 
intended to let people know that the procedure would be performed by respondent OR Dr. 
Borup - not AND Dr. Borup. This statement was equally false since Dr. Borup would never 
perform a liposuction. The fact that his name remained on the consent form lends more 
credence to the false impression that Dr. Borup was more than a mere figurehead at Pacific 
Liposculpture. 

The failure to properly advise pa!ienls of the risks and potential complications from 
liposuction surgery is a basis upon which discipline may be imposed. The misleading nature 
of the consent forms in listing both respondent and Dr. Borup as individuals who migM be 
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involved in performing liposuction or who were involved in patient care is a basis on which 
discipline may be imposed. 

PRE-OPERATIVE ASSESSMENT 

83. Complainant alleged that respondent faileel to perform a competent pre-
operative assessment. Dr. Suncline testified the standard of cure required respondent to lake a 
careful history and perform a physical examination of each patient prior to liposuction 
surgery. The extent of the examination should be based on the patient's age and other health 
factors. Dr. Sundine suggested it is a good practice to obtain an authorization for surgery 
from the patient's primary care physician. He stated he did not see much evidence in the 
patient records that respondent had performed appropriate pre-operative assessmentr; of his 
patients. The evidence he saw concerning a pre-operative assessment was inadequate. 

Respondent testified, and the medical records confirmed, that each patient's weight, 
height, blood pressure, and heart rate were measured, and some physical examination was 
performed. 

PRE-MEDlCATION WITH ATENOLOL 

84. Complainant alleged respondent improperly used Atenolol to pre-medicate his 
patients. Dr. S1indinc testified that removing fluids from the body increases the heart rate. 
Atenolol causes a drop in blood pressure and masks the patient's physiological response to 
tachycardia (rapid heartbeat). To gauge how a patient is handling anesthesia, the medical 
pwfessional relies on blood pressure readings; Atenolol changes these readings. Respondent 
gave Atenolol to blunt the body's natural response and ability to regulate blood pressure. Dr. 
Sundine also stated that Atenolol is a long acting agent that could not be adjusted if a 
problem occurred during the procedure. He opined a short acting agent should have been 
used. 

85. Dr. Borup approved ofrespondcnt's use ofAtenolol as part of the pre-
operative medication regime for liposuction surgery performed under a local anesthetic. He 
said the epinephrine in the tumescent tlnid restricted the blood vessels so there was less 
bleeding in the prncedure, but Atenolol can cause tachycardia- rnpicl heart rate. The 
Atenolol ls used to counler balance the effect of the epinephrine. 

86. Dr. Dubrow testified that respondent's use ofAtenolol was appropriate in 
tumescent liposuctions. He !llSo stated that its use helps limit a patient's anxiety. 

FAlLURE TO MONITOR VITAL StGNS 

87. None of the four patients who testified were aware of any monitoring of their 
vital signs during their liposuction procedures. LW recalled that his blood pressure and heart 
rnte were measured by the medical assistant before he underwe11! his liposuction procedure. 
The medical records maintained by Pacific Uposculpture confirm that LW, CN, KD and 
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SM's blood pressure and heart rate were mcasmed prior to the procedure and their height and 
weight were recorded. 

RESPONDENT 's AND DR. BOIWP 's RESPONSE 

88. Respondent testified that the patient's vital signs and weight were taken and 
documented on the chart before respondent walked in to the consultation room. Respondent 
reviewed the vital signs, age and medical history of each patient to determine whether the 
patient was good candidate for liposuction. After the procedure, the patient's vitals were 
taken again, unless there were signs the patient was not feeling well before that. Respondent 
believed his procedures meet the standttrd of care in the community for outpatient surgeries. 
Respondent testified lhat, since the accusation was filed, he ehecks vital signs more often. 
He made the change io be more cautious and so he would "not get the same scrutiny" he had 
been gelling. 

89. D.r. Borup testified that because Pacific Liposculpture's patients were awake 
throughout their procedure, it Wets not necessary to continuously monitor lheir vital.s. He 
stated that wht'n patients are awake and alert, the medical professional receives more 
information from the patient about how he or she is tolerating the procedure than the medical 
professional would obtain from vitals monitoring equipment. 

EXPERT OPINION TES7'JMONY 

90. Dr. Sundine testified that he believed a patient's vital signs were required tn be 
monitored during liposuction ~urgery performed under local anesthesia. This was necessary 
because it was important to know on an ongoing basis how the patient was doing·~~ were they 
comfortable, did they require more fluids. He believed this was required because he spoke to 
anesthesiologists who advised him that this was a reqttirement. He did not provide authority 
for bls position. 

91. Jay Wynn Calvert, M.D., F.A.C.S. testified as an expert relating to issues and 
procedures pertuining to patient LW. Dr. Calvert received his medical degree from Cornell 
Univernity Medical College in 1994. He completed a residency in general surgery in 1997 
and completed a two year research fellowship in Tissue Engineering (1997-1999), and a two 
year residency in Plastic Surgery (1999 - 2001). He has had several academic and hospital 
appointments. Dr. Calvert was certified by the American Board of Plastic Surgery in 2002. 
He is a plastic surgeon, with a concentration in nasal facial eslhetic st1rgeries and complex 
breast and body contouring. He bas performed approximately 500 liposuctions in his career. 
Approximately ten percent of his practice involves liposuction. Dr. Calverl has worked with 
a physician assistant in his career. He is qualified to provide an expert opinion in this ease. 

92. Dr. Calvert testified tha1 it was not required to monitor a patient's vital signs 
during atumescent liposuction procedure for the same reasons stated by Dr. Borup. A 
requirement to monitor a patient's vital signs every five minutes is only required for general 
uneslhesiu. He found !hat respondent did not violate the standm·d of care with regard lo 
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monitoring a patient's vitals. Dr. Dubrow agreed with Dr. Calvert. He stated that it was 
within the stirndard of care to take a patient's vitals before and after the procedure, which 
was done here. 

Respondent's failure to monitor patient vital statistics during liposuction procedures is 
not a basis on which to impose discipline. 

ELHCTRONlC TRANSFER OF' MEDICAL [NI'ORMATION AND PHOTOGRAPHS 

ISSUE 

93. LW, CN, KD and SM nll sent photographs of areas of their bodies to 
respondent e.ither by email or text, and some patients communicated medical information to 
responden1 by email or text messages. In some cases the patient initiated the 
communications or photographs und, in other cases, respondent requested the patient send 
photographs. Patients who lived farther from the Pacific Liposculpture facHity were told 
prior to their surgeries that respondent could provide follow-up care and consultation from a 
distance by evaluating photograph.~ the patient would send to Pacific Liposcult)ture after 
surgery. The patients were not advised that electronic transmittal of medical information 
and/or photographs to Pacific Liposculpture was not encrypted and could not be gtuunntecd 
to be secure. 

RESPONDENT'S RESPONSE TO ISSUE OF ELECTRONIC 1'11.ANSFiill 

94. Respondent offered patients the option to conduct follow-up appointments 
through photographs if the patients Jived a substantial distance from his office. In the event ll 
patient had a concern about his or her procedure, respondent preferred the patient come into 
the office to be seen by responcle11t. in person. However, it was often the case that a review of 
a photograph of the <irca of concern and a discLl5sion with the patient resolved the patieot's 
concern and avoided the patient having to make a long trip. Respondent believed this 
method of communication was very effective. 

95. Pacific Liposculpture's website contained information offering "virtui1l" 
consultations by eleetronic communications and photographs for approximately two to tliree 
years. Respondent did not think he was violating the Health lnsurnnce Portability and 
Accountabiilty A.ct (HIPPA) through these communications because he wus nol sending 
private patient information electronically and the patient was initiating contact with him, 
although he acknowledged that on occasion he requested that a patient send him a 
photograph. If the patient contacted him first, he assumed they had given implied consent to 
electronic exchanges. 

EXPERT TBSTfMONY RE: ISSUE OF ELBC1RONIC l'RANSFETi 

96. Dr. Sundine opined the phQtographs and other medical information exchanged 
between respondent and his patients were required to be HIPPA compliant. He staled the 
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standard of care was to protect the privacy of patients by insuring that electronic 
communications were on a secure and encrypted platform so they could not be intercepted by 
the public. Dr. Sundine also slated that if communications were not through an encrypted 
platform, respondent hacl a duty to advise his patients of that fact. Dr. Sundine did not 
conduct research lo determine whether other physicians used electronic means to 
communicate with their patients. Even if they did so, Dr. Sundine believed unencrypted 
electronic transfer of information violated the standard of care. By failing lo comply with 
HIPPA, respondent violated the standard of care. Dr. Sundine provides his cell phone 
number to his patients and they could send photos unbidden, but Dr. Sundine would not ask 
patients to send photos. Dr. Sundine testified he only knows of this requirement thrmtgh 
discussions with his malpractice carrier and other training courses. 

97, Dr, Dubrow testified it is not n violation of the standard of care for patients to 
send photographs and descriptions of post surgery concerns electronically. He stated he does 
it, and it is a very common practice in the plastic surgery/cosmetic surgery community. Dr. 
Dubrow believed the capacity to transmit informi1tion electronically has elevated a 
physician's ability to provide quality posHiperative care and monitoring for patients by 
providing instant medical advice. He acknowledged there was a potential that pl1otographs 
and medical information may be sent to the wrong phone number or email address. 
Nonetheless, he believed this method of communication was an appropriate way to provide 
quality 1.care to patients. He suggested if a patient initiated the exchnnge, the medical 
personnel should point out potential issues and obtain the patient's consent to continue the 
electronic communications. 

EVALUATION 

98. The standard of care is defined as the "level of skiH, knowledge, and care in 
diagnosis and treatment that other reasonably careful persons performing liposuction would 
use in the same or similar circumstances." California Civil Jlll:y Instructions (CACI) 501. It 
appears lhat plastic surge-0ns and others who perform liposuction and other cosmetic 
surgeries rely on electronic communications to provide quality and immediate treatment for 
their patients. While physicians and other medical professionals should exercise caution 
given the possible problems inherent in unencrypted exchanges, these comtnunielllions are 
occurring in the medical community. It would be prudent to, at a minimum, advise patients 
of the possible breaches that could occur with electronic communications, that the physician 
does not have an e11cryption platform, and instruct the patient to be circumspect about rhe 
information and photographs sent electronically. That respondent and his patients 
communicated electronically is not a basis on which to impose discipline. 

OPERATING IN ANC)N-ACCREDITED FACIUTY 

ISSUE 

99. Certain medical facilities may be accredited by a recognized accrediting 
agency. Most plastic surgeons seek accreditation of their facilities through tbe American 
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Association for Accreditation of Ambulatory Surgical Facilities, Inc. (AAAASF). The 
accreditation agency reviews all aspects of surgical facilities to ensure patient safety, 
including cleanliness, implementation of proper procedures, maintenance of all equipment 
and medications that might be required in an emergency, and proper handling and inventory 
of narcotics. To be accredited by the AAAASF, the Operating Room Suite must be separate 
and physically segregated from the general office area. Amongst other things, the Operating 
Room Suite must include a clean room and a dirty room. An autoclave (sterilizer) must be 
kept in a clean room, and there must be a partition that separates the clean and dirty areas if a 
single location is used. The AAAASF also conducts peer reviews. Pacific Liposculpture's 
facility was not accredited by AAAASF or any other accreditation agency until 
approximately 2015. 

RESPONSE ON BEHALF OF RESPONDENT 

100. According to respondent, Pacific Liposculpture received accreditation with .a 
national accreditation agency for ambulatory surgical centers one year ago. The office 
underwent intense scrutiny to receive the accreditation. Prior to receiving accreditation, 
respondent believed the offices were complfant with requirements to ensure patient safely for 
outpatient surgeries performed under local anesthesia. The office was not a surgery center 
prior lo its accreditation. 

101. Dr. Borup believed the Pacific Liposculpture offices met the appropriate 
standards for patient safety. All medications, fluids and oxygen were available as necessary 
for the procedures that were performed there. Respondent was certified in advanced life 
support services, and Pacific Liposculpture had everything needed to keep a patient sustained 
in an emergency until emergency personnel arrived. The procedure room was cleaned after 
each patient. At Pacific Liposculpture, all instruments we.re cleaned and sterilized by an 
autoclave ;vhen patients were out of the room. Dr. Bornp contended that the fact that no 
patient developed nn infection demonstrated that the offices were clean and safe. He was 
aware that other physicians perform liposuction surgeries in non-accredited facilities. 

EXl'EilJ' TESTIMONY RE: ISSUE OPACCREDITJW FACILITY 

102. Dr. Sundine opined that the fact that Pacific Liposculpture was not accredited 
was a v.iolation of the standard of care. His opinion was based on his belief lhat it was below 
the standard of care to perform significant surgical procedures, including liposnction, in 
unaccredited facilities. He found the violation to be an extreme departure of care, 
particularly because Pacific Liposculpture did not have a complete crash cart and did not 
have a separate room for sterilization, Dr. Sundine did not know how many doctors perform 
liposuction in non-nccredited facilities; he did not research the issue. He did not know 
whether a minority or majority of reasonable and prudent medical professionals perform 
liposuction in non· accredited facilities. 

103. Dr. Dubrow testified that procedures strictly involving local tmncsctmt 
liposuctions urn usually performed in non-certified centers. If a p<ttielll r~quires general 
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anesthesia, the procedure must be done in an accredited surgical center. For surgiciil center 
uccreditntion, a separate procedure room and separate area for disinfected and clean 
instruments is required. These are not required for procedures performed in-office, and 
under local anesthesia. 

Dr. Dubrow also opined the standard of care did not require a facility in which only 
tumescent liposuction procedures are performed to have a fully stocked crash cart. He stated 
that the crash cart is there for the use of an anesthesiologist. When local anesthesia is used, a 
crash curt does not equate with increased patierit safety or care. 

104. That Pacific Liposculpture was not an accredited. facility and did not have a 
fully stocked crash cart is not ubasis on which to impose discipline. 

INADEQUATE MEDICAL RECORDS 

ls:SUE 

105. Respondent used pre-printed forms entitled "Liposuction Procedure Note'' 
after he performed liposuction surgeries. He did not write or dictate original notes for each 
procedure. The pre-printed form contained options respondent could circle to indicate what 
kind and the amount of pre-operative medications he gave, percent of tumescent imesthesia 
administered, areas that were liposuctioned, and the size of cannulas used in the procedtire. 
The form had blank spaces where respondent entered the volume of tumescent fluids 
injected, the volt1me of fluids removed and the days the patient was to return for a follow-up 
visit. Complainant i11lcged that using pre-printed forms for operating notes violated the 
standard of care. 

RESPONDENT 's AND DR. HClRUP ·s RESPONSE 

106. Respondent disagreed that the use of the pre-printed forms violated the 
standard of care. He believed all necessary information pertaining to the procedures he 
perfomied were contained on the form. 

107. Dr. Bonip testified he was not involved in creating the procedure note, but he 
went over the form with respondent when he became associated with Pacific Liposculpture. 
He did not believe the pre,primed form violated the standard of care since respondent could, 
and did, customize the information added to the form to the patient. 

EXPE:RT TESTIMONY RE: /~SUE OF USE OF PRE-PRINTED FORMS 

108. Dr. Sundioe testified thal using a pl'e-printed form violated the standard of care 
because an operative report should be prepared specifically for each patient. He stated that 
the operative report is helpful for self-improvement in the event any complications or 
undesired effects occurred during the procedure. Dr. Sundine classified this as a simple 
departure. 
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109. Dr. Dubrow testified the standard of care required that an operative report be 
prepared after every surgery. He agreed one purpose of the operative report was to serve as a 
learning tool for the practitioner should a complication arise. Additionally, the operative 
report is used by other doctors treating the patient to review what the practitioner did. Dr. 
Dubrow did not believe using apre-printed form violated the standard of care so long as it 
accurately described what the practitioner did. He stated that liposuction surgery is a "very 
standard" procedure so the pre-printed form with options to note differences in the procedure 
for each patient adequately addressed the purp(Jses of a post-operative report. 

EVALUATION 

110. The operative reports used by respondent provided sufficient information 
about the procedure performed on each patient and achieved customization by requiring 
respondent to select specific options as they applied to the patient. The use of the pre-printed 
form is not a basis on which to impose discipline. 

Care and Treatment ofCN 

TESTIMONY OF PATENT CN 

111. In early October 2011, CN saw an advertisement for Pacific Liposculpture in a 
circular that was geared to military personnel and their families. The advertisement 
promised she w0t1ld be able to fit into her "camis" (uniform) faster if she hacl liposuction. 
The special rate for military personnel was $700 per area. CN was interested in having her 
lower abdomen done. 

CN accessed Pacifie Liposculpturc's website and browsed its content. She focused 
on specific information, including that the pmcedurc would be painless; patients were awake 
during the procedure; the medical director had 20 years' experience nnd was a chief of staff 
at one time in his career; and the facility used state-of-the-mt equipment. 

CN called Pacific Liposculpture and spoke to Stephanie. She told Stcph~nie she was 
going on her honeymoon and wanted to slim down a bit for (bat. Stephanie told CN that she 
would absolutely be healed within several days and certainly in time for her honeymoon. 
Stephanie !old CN !hat a co-worker who lmd the procedure went out the same night and to 
work the following day. 

CN called Pacific Liposculpture twice more before her surgery. During each call, CN 
spoke to Stephanie. Jn one telephone call CN CJ( pressed her concern .about the procedure and 
that she col!ld die from it. Stephanie laughed off her concern and told her no one ever died 
or was injured by the procedure. In another call, Stephanie assured CN that the person who 
would be performing the procedure was the director of surgery who had extensive training 
and had taught the procedure to others. Stephanie did not specity who would perform the 
procedure, but, based on the advertisement and website, CN believed either a medical doctor 
with 20 years' experience would perform the. liposuetion or the medical doctor would be part 
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of a team of medical professionals who would do the surgery. CN testified that she was not 
told Lhat she needed specific compression undergarments to use after the procedure. 

Because she lived a fow hours from Pacific Liposculpture, Stephanie asked CN to 
send photographs of the areu she contemplated having liposuction to Pacific Liposculpture 
for a virtual consultatio11. CN sent the photographs on October 10, 2011. Stephanie also told 
CN that follow up care could be achieved by sending photographs rather than driving in to 
Pacific Liposculpture' s location. 

112. On October 13, 2011, respondent and her husband drove to San Diego from 
Joshua Tree. When she got to Pacific Liposculplure, Stephanie's recommended, and CN 
agreed, lo have liposuction on her upper as well as lower abdomen. 

CN was taken to a pre-operative room where a staff person weighed her and took 
photographs of the meas of her body to be liposuclioned. She was taken to the surgical 
procedure room and told the "doctor would be in next." 

Respondent entered the room and introduced himself to CN. He told her he was 
either a "PA" or "Physician Assistant;" the Director of Surgery, and would be performing her 
liposuction. CN believed that a medical doctor would be in - or at least in and out- of the 
surgical room while her procedures were being performed. Respondent marked the areas of 
her body where fat would be removed. He confirmed that having the upper and lower 
abdomen would provide her with better results than just the lower area. He also confirmed 
that CN would not feel anything, and the procedure would take about one hour. 

According to CN, respondent did nol discuss potential complications or dsks from the 
surgery, including blood clot formation; pain; bleeding; or asymmetries. She claimed that 
respondent did not discuss skin laxity or suggest she have a tummy tuck procedure instead of. 
liposculpture. 

CN testified Hmt she told respondent that she was under the care of a cardiologist for 
tachycardia but that she did not know what kind or Jts cause. Respondent told her she would 
be fine. Respondent did not ask lo consult with CN's cardiologist, discuss her family history 
or discuss postponing the surgery to obtain atldillonal testing or further evaluation of her 
tachycardia. 

CN completed a pre-surgery information sheet in which she represented she did not 
have any "ongoing medical prohle111s" and that her last EKG was eight months prior. She 
testified she did not feel her tachycardia was "important" enough to write clown on the form, 
but she mentioned it to respondent and the Pacific Liposculpturc staff. 

113. Respondent began the procedure by cleaning CN's abdomen. She was 
wearing her own underwear under a hospital gown. Respondent numbed the area and made 
fm1r :lmall incisions. No one else was in the room until the end of the procedure. Dr. Borup 
never entered Lhe room and CN never met him. CN was vulnerable and scared and did not· 
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think to ask where the doctor was. By the time she realized a physician would not be part of 
the team, the incisions had already hcen made and respondent was doing the surgery. CN did 
not recall her vital signs, including heart mle, being monitored during the procedure. 

After aboutl 5 minutes into the procedure, CN felt a "burning like fire" around the 
area of her bellybutton. She told respondent she fell something was wrong and she could 
feel everything he wt1s doing. He administered more anesthesia and waited a short time for 
the effects to kick in. Respondent began to perform liposuction on her other side, but with 
the same painful result; CN felt painful burning. Respondent told her be had already given 
her more medication than he was supposed to and she should not be feeling any pain. 
Nonetheless, CN continued to be in what she described as level 9 pain throughout the 
procedure. She stated she was crying, but there was loud music in the room and she was 
crying softly. Respondent did not offer to stop procedure. CN testified she just wanted the 
procedure to be over. 

When the procedure was completed, respondent said he had gotten "more out of [CN] 
than he had seen in a long time." CN was upset at how respondent treated her. She felt he 
was rnde and standoffish and had dismissed her when she said she was in pain. 

l 14. Immediately after the procedure, CN had pain around her bellybutton. She 
was told she had to wear spanx or the procedure would be "worthless" and she would not 
have good results. She testified spam<: were not given to her by Pacific Liposculptttre and she 
had not been told in advance that she needed them. CN and her husband drove for 45 
minutes and went to two stores before she located spanx. She state(i she was not told what 
size to get and, because she was not feeling well, she grabbed whatever she could find. 

CN recalled being given a one page document with instructions for after.care that 
were limited to advising her to use clean maxi rads on the incision sites and to take care to 
avoid infection. She denied getting a three page document that contained more extensive 
instructions for after-care. 

115. The next day, CN called Pacific LipoSCLtlpture and spoke to Stc(lllllnie. She 
told Stephanie she was in a lot of pain and something did not feel right. Respondent 
telephoned CN one or two days later. CN was crying when she told respondent she did not 
feel we!!, her heart was racing, she felt lightheaded, and she was in pain. Respondent told 
CN that she was feeling the effect of the medication she was given. He told her lo calm 
down and everything would be all right. 

Three days after the procedure, CN called Pacific Liposculpture again. She reported 
the pain was getting wmse, she was hlaek and blue, and she couldn't move. A tew hours 
later, respondent called CN. He told hershc was "over cxaggerating"33 and to take two to 
four Motr.in..He asked her to send him a photograph of her abdomen, which she did; he did 

:1:1 Jn a eomplaint to the board, CN said respondent told her she was "over reacting." 
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not tell discuss with her the potential dangers of sending photographs or other medical 
information by telephone or email. 

Respondent told her the photograph showed that everything was fine. This was the 
last time CN spoke to respondent. She did not receive any calls from Pacific Liposculpture 
for fol.low-up appointments. 

116. CN developed lumps in the area where the liposuction was performed and the 
area continues to be painful. CN came to believe she had been misl.ed about the entire 
process when she still had lumps six months after her surgery. She also felt respondent was 
not helping her wllh her concerns. CN stated was aware that extensive liposuctions done 
under general anesthesia could be painful, but she believed the advertisement and personnel 
at Pacific Liposculplure when they told her she would not feel pain with the type of 
procedure performed by Pacific Liposculplure. 

117. On cross examination, CN admit.tee! that she had not spoken to a doctor <\bout 
pain in her abdomen in the year following her snrgery. She explained that after respondent 
told her she was exaggerating the pain, she felt embarrassed to tell a doctor about it, CN 
testified after six weeks the level of pain subsided, but it still hurt. 

118, On June 26, 2013, CN filed a complaint with the medical board about the 
treatment she received from respondent. The complaint related to her experience at Pacific 
Liposculpture and was substantially consistent with her testimony at the hearing. The 
complaint did not, however, allege that CN told respondent about her tachycardia, nor did it 
allege that CN believed n physician would be overseeing her surgery. 

l 19. CN's 1estimony was credible. She responded carefully to questions and did 
not volunteer information to expand her claims; she appeared genuine and did not appear to 
exaggerate, 

EXPERT TESTIMONY AND RESl'ONDl,NT'S RESPONSE TO ISSUES RELATJNG TO CN 

TACf/YCARDIA 

120. Respondent "sort ofrecall[ed]" CN, but based his testimony primarily upon 
his review of her rncords. Respondent correctly pointed out, as noted above, that CN's 
records do nol contain a reference lo tachycardia, Respondent made hand written notes on· 
CN's records during his conversation with her, but those notes similarly do not reference 
tachycardia. 

Respondenl leslified that if CN reported tachycardia, he would not have performed 
liposuction surgery on her. He would have asked more questions and requested her medical 
records before he would perform the surgery. Respondent slated if a patient registered a high 
pulse rnte, he would qt1estion the patient and, in uU likelihood, not do the procedure that day. 
CN did not have a high pulse rate when she was at Pacific Uposculplure. 
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121. Dr. Borup found it "shocking" that CN claimed she was diagnosed with 
tachycardia and did not report it to Pacific Liposculpture. If CN did report tachycardia, 
respondent should have consulted with Dr. Borup and obtained a note from her cardiologist 
before proceeding with liposuction surgery. Dr. Borup questioned CN's claim because he 
believed respondent had never hesitated to contact him about important issues. Dr. Borup 
signed the "Liposuction Procedme Note" concerning CN's procedure; however, his signature 
is not dated, and it cannot be determined when he signed the note. 

122. Drs. Sundine and Dubrow agreed with Dr. Borup that, had CN advised 
respondent she had been evaluated for tachycardia, respondent was required to advise Dr. 
Borup and obtain further documentation of her condition before proceeding with liposuction 
surgery. Drs. Sundine and Dubrow said it would be a violation of the standard of care to 
perform a liposnc,"tion on a patient who reported tachycardia without following up with the 
patient's physicians. Dr. Dubrow said il was reasonable to rely on the patient to provide 
accurate infonnation about his or her medical history. He found nothing in CN's medical 
records to indicate she was not an appropriate candidate for liposuction surgery. 

J23. The evidence did not establish that CN advised respondent she had been seen 
for possible tachycardia. 

TUMMYTVCK 

124. Respondent testified he advised CN she had skin laxity (loose skin) and 
recommended she would have better results if she had a tummy tuck procedure, which 
respondent could not perform. Respondent documented his conversation with CN in her file. 
Despite his opil1io11 lhat CN would have better results with a tummy tuck, respondent advised 
her she was, n()netheless, an appropriate candidate for liposuction. He determined she had 
enough fat cells in the abdomen area such that, even if the skin was not tightened, she should 
feel flatter after the procedure. CN told respondent she was not i'nterested in having a tummy 
tuck and wanted to proceed with the liposuction. 

125. Dr. Sundine opined CN should not have been given liposuction surgery 
because a tummy tuck, combined with flank liposuction, was the proper procedure for her. 
He stated respondent v.iolated the standard of care because .he did not underst.and the 
alternatives available to CN, and he should have sent her to a physician who eould perform 
!he proper procedure. 

126. Dr. Dubrow opined tlmt, although CN was a candidate for a tummy tuck, it 
was within the standard Qf care to perform a liposuction when she said she did not want a 
tummy tuck. Dr. Dubrow stated the decision to go forward depended upon CN's 
expectations of the surgery. If she wanted tightening of the skin, she needed a tummy tuck. 
lf she wanted a reduction in size and to look better in clothes, then liposuction was 
appropriate. Dr. Dubrow saw CN's post-procedure photographs and stated the results were 
within the reasonable expectation. 
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127. The evidence did not establish that CN was not an appropriate candidate for 
liposuction surgery. 

TU!vll::SCENTDOSAOE 

128. Complainant alleged the amount of tumescent anesthesia respondent 
administered to CN was in excess of that allowed by the l)SA between respondent and Dr. 
Bornp. Respondenl recorded in CN's medical records that he administered 3,200 ecs of 
tumescent imesthesia to CN. 

129. Respondent testified he considered CN's weight and calculated the ainow1t of 
anesthesia he could administer to her. He stated the amount he administered was under the 
maximum dosage authorized by the DSA. He stated he did not need to contact Dr. Borup 
because the amount of tumescent anesthesia he administered did not violate the DSA. 

130, Dr. Borup originally testified the only time he expected to speak to respondent 
about exceeding the maximum volume range was if the patient was heavier than 
contemplated ir1 the DSA chart He stated "as far as he knew," respondent did not exceed the 
volume ranges in the DSA. However, Dr. Boi·up later explained the guidelines in the DSA 
were writlen for the average patient who weighed 70 kilos (154 pounds). CN's weight on the 
day of her procedure was recorded us 177.2. Using the standardized formula forclctennining 
maximum volume, the maximum volume of tumescent fluid that could be, administered to 
CN was 3,600 mls. She was given 3,200 mis, whieh is within the appropriate range. 
However, the maximum permitted under the DSA chart was 3,000. Dr. Borup acknowledged 
the DSA should have been clearer. 

131. Dr. Dubrow reviewed the DSA and CN's medical recmds. He testified the 
amount of tumescent fluid administered to CN was "easily within the maximum dosage" 
permitted using the standard formula. 

132. The evidence established respondent administered an appropriate amount of 
lumeseent fluid according to accepted standards in !he community, but in an amount in 
excess of that authorized under the DSA. 

PMN DURING lHE PROCEDURE 

133. Respondent disputed CN's claim that she was in extreme pain during her 
liposuction surgery. He stated patients should expect some discomfort until the areas to be 
treated are numb. He tells patients there is a chance they may feel discomfort at some point 
during the procedure, and if that happens, they should let him know. He stated some patients 
handle pain better than 0U1ers. Respondent did nol note in CN's chart that she cxperiericed 
pain. Respondent said he woulcl have stopped the procedure and called Dr. Borup if CN 
complained of ext rcme pain. 
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B4. Dr. Sundine testified that if CN was experiencing pain, and respondent could 
not administer additional numbing solution, the procedure should have been stopped and CN 
should have returned on another day to complete the procedure. He opined it was a violation 
of the standard of care to simply carry on and try to get through the procedure. 

135. Dr. Dubrow testified pain or discomfort is common in liposuction procedures; 
the level of, and tolerance for, pain varies from patient to patient. He did not believe a 
medical professional performing a liposuction was required to document tlrnt a patient had 
pain during the procedure, He stated the "beauty" of doing a liposuction under a local 
anesthetic was that the medical professional can continue to communicate with the patient 
and can stop the procedure if the patient does not want to continue. He suggested the 
medica1 professional ask the patient, '"Are you ok wifh this?" and work with the patient as to 
whether to stop or continue. 

136. The evidence was inconclusive as to whether CN communicated her level of 
pain to respondent and he failed to address it and/or stop the procedure. 

PAIN AFTER THE PROCEDURE 

137. Respondent stated soreness and drainage of the surgical incisions are common 
within a day or so after liposuction. Pain medications are given to all patients after surgery 
tu address pain that may occur after the anesthesia wears off. In some patients, respcmdent 
changes the type of medication prescribed to belter address their level of discomfort. 

'138. Dr. Borup testified he was not "sure" about which patients he spoke about with 
respondent, but he believed he ''probably" diseussed CN's post-operative pain with him 
because they ''talked about a lot of things like that." He noted pain was subjective. 

139. The evidence was incouclusive as to whether CN experienced a higher level of 
pain than should have been expected. She stopped communicating with respondent just a 
few days after her procedure. 

COMPRESSION GARMENTS 

140. Respondent stated it bus been Pacific Liposculpturc's practice from the day it 
opened to the p.resent to provide patients with post operative garments. He said he would not 
perform a surgery if Pacific Liposculpture did not have the proper garment lo give a patient 
after surgery. Every patient is wrapped by a medical assistant and provided with instructions 
about wearing the compression garment. The first garment the patient wears l'oilowing 
surgery is included in the procedure foe. Subsequent garments must be purchased by the 
patients; however, they can purchase additional garments from Pacific Liposculpture at a 
discounted price. 

141. Dr. Sumline agreed patients should wear a compression garment after 
liposuction surgery; however, it was up to the medical professional whether to provide the 
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garment or have the patient obtain one. He did not an favor nee bandage wrap, but it does 
not violate the standard of care to use ace bandages and maxi pads wrap after liposuction. 

142. The evidence did not establish respondent violated the standard of care by 
failing to provide CN with a compression garment. The other three patients that testified 
confirmed that respondent provided them wilh a compression garment after their surgeries. 

POST·OPEliAT!VE CARE 

143. Complainant alleged respondent failed to provide appropriate post-operative 
care for CN. Dr. Sundine criticized respondent for telling CN that her heart was racing 
because he had given Iler adrenaline the day before and she needed to calm down. Dr. 
Sundine noted that !he duration of adrenaline was four to six hours and could not be the 
cause ofCN's feeling her heart was racing. 

144. Dr. Sundine also criticized respondent for relying on texts and photographs 
rather than an in-person examination to provide post -·operative care. 

145. Dr. Dubrnw disagreed with Dr. Sundine and testified respondent's post· 
operative care of CN was within the standard of care. He stated because CN lived three 
hours away, it was within the standard of care to send her home and check in al regular 
intervals to see how she was doing. He said it was "done all the time this way." He felt 
CN's concerns were within the range of what is expected following liposuction surgery and 
respondent·s post-operative instructions were approprinte. 

146. Respondent's post-opemtive care of CN, though not without mom for 
imprnvement, did not violate the standard of care and io not a basis on which to impose 
discipl.ine. 

Care and Treatment ofJ>atiem L W 

TESTIMONY or PATIENT L\.V 

147. Respondent performed liposuction surgery on L\.V's abdomen and Hank area 
(love handles) on April I, 2011. Prior to the procedure, LW researched liposuction 
procedures and focilities on the internet. Pacific Liposculpture appeared to offer 
professional. "top-notch" medical services. lie recalled the website indicated the staff at 
Pacific Liposculpture had performed over 10,000 procedures. The representations contained 
on the website and conveyed to him in telephone calls to Pac.ific Liposculpture were that the 
procedure was safe and minimally invasive, caused minimal discomfort, and was performed 
with state-of-the-art equipment in a state·of-the·art facility by a very experienced "Director 
of Surgery" were very important to him. 
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LW had an active lifestyle prior to liposuction that included hiking, biking and 
exercising. He had not had cosmetic surgery before, and it was very important the procedure 
was minimally invasive. 

LW was advised that "Rodney, the Director of Surgery" would be performing the 
liposuction surgery. No one specificul!y told him respondent was a physician, but LW 
assmned by !he title that a doctor would be performing the procedure. He believed the title 
of Director of Surgery connoted a doctor with a lot of experience. 

LW drove six hours from Arizona to San Diego for his surgery. He had informed 
Pacific Llposculpture he would be driving to San Diego on a Friday and returning to Arizona 
on the following Monday. He was assured he would be fine to travel. 

When LW arrived, he was impressed by the beautiful office. The staff were warm, 
friendly, and inviting, and he felt comfortable. He and respondent discussed the liposuction 
procedure, and respondent marked the areas to be done. Respondent told LW he could 
achieve a good result for LW. 

148. After they spoke, L W said, "Thanks, Doc." It was then that respondent told 
LW he was not a medical doctor, but he had performed thousands of opemtions. Respondent 
told LW the office was managed or operated by a physician. LW said the revelation that 
respondent was not a doctor "stopped [him] ln his tracks," hut he was already in a hospital 
gown and ready to go, so he decided to pwceed. He stated, "the traia was in motion already" 
and respondent appeared friendly and trustworthy. Additionally, LW still believed the 
procedure was minimally invasive and safe, and he was comforted by the fact the facility wus 
overseen by a doctor. 

149. Respondent administered a local anesthesia on L W's abdomen and f1ank mea. 
LW testified the procedure felt rough and hurried. LW was being moved around a lot and 
was in a lot of pain. He was "nmaning and groaning" throughout the procedure. Respondent 
administered more pain medication and went on. LW described the one nndone-half hour 
procedure as ''pretty grneling;" he was in pain at a level of nine tu ten the entire time. Ailer 
respondent completed !he procedure, he seemed to rush out of the procedure room like he 
had somewhere el<;e to be. An assistant wrapped LW, gave him post-procedures instructions, 
pain medications and 11 compression garment, "and showed him the door." He felt the staff 
was not as warm and fuzzy after the procedure as they were when he arrived. LW could hear 
another person in the next room, 

150. LW felt the most pain on his right side, which he continued to feel through the 
time of the hearing. He said his right side is flatter than the left and is still tender near his 
belly button. 

Afler the prncedure, L W's pain was six to seven on a scale of 10. When he awoke the 
next day, the pain was level seven nnd his entire chest area and "privates" were black and 
blue. LP cleared him to drive so, despite the pain, he "soldiered up" tllld drove home. 

50 



15 l. Two to three days after the procedure, respondent telephoned to see how LW 
was feeling. LW appreciated that respondent was concerned and called to ask about him. 
Respondent told LW it was normal lo be sore for up to a month. 

LW testified !hat, ufter several weeks went by, he called or texted respondent to 
advise that the pain was not resolving. Respondent told him that in his case, it could take up 
to one yeiir to resolve. Respondent told LW to continue wearing the compression garment 
and try gentle massaging of the area. 

LW experienced a slight improvement, but aft.er several months he was not happy. 
His pain level was four to five and if he did anything that involved his abdomen, such as yard 
work or playing with his dogs, the pain rose to eight or nine. After a year LW realized it was 
not going to get better. The more his abdomen was involved in an activity, the more pain he 
felt. 

152. LW returned to Pacific Liposculpture ten months after his surgery for a 
follow-up visit. He complained of soreness and lumpiness in the itbdorninal area. 
Respondent did not find any complications and wrote in L W's chart that he advised L W to 
see a medical doctor regarding Crohn's Disease, get enderiology massage, and see a 
physialrist to try to determine the cause of his pain. LW testified he never had Crohn's 
Disease. 

153. The pain LW has endured has changed his life. He can <:ontinuc to do things, 
but he must dn Lhem in moderation. He feels unhappy and depressed even though he tries 
not to dwell on it. The pain and discomfort has affected "things in the private part of [his] 
life with [his] girlfriend." He gets "blue'' when he thinks about how healthy he was before 
and that he now is not because he elected to have liposuction. 

154. LW sought medical help with Lhe pain. In u note, the doctor LW saw wrote 
that LW reported he had "intermittent pain" after doing abdominal exercises, sit-ups or 
enmches for the past eight months. If this note is correct, LW's pain began over one year 
after bis liposuction surgery. The doctor told LW that "it could very well be" that a small 
tm1bilical hernia could be the cause of his pain, but that he "couldn't guarantee that this is the 
case." According to the doctor's letter, LW reported that he had no surgeries in the past. On 
January LO, 2013, LW had outpatie.nt umbilical hernia repair surgery at Paradise Valley 
Hospital. The surgery did not resolve the pain. 

155. LW filed a complaint with the Medical Board against respondent .in Febrnary 
2013, The complaint was based on his being falsely told a physician oversaw the Pacific 
Liposculplure office, yet he never saw a physician and the results of tl1e liposuction left him 
lopsided with permanent nerve damage and scar tfasue and caused a hernia. LW did nol 
present medical· evidence !hat his condition was directly related to his liposuction surgery. 
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RESPONDENT'S AND EXPERTS' TESTIMONY REGARDING LW'S CLAIMS 

156. Respondent does not believe he caused LW to have a hernia. LW's medical 
records do not contain any evidence of a pre-procedural herniu, and the liposuction surgery 
went fine. If respondent had pushed a cannula through un interior wall oi: "nicked" 
something during the procedure, LW would have "jumped off the table" in pain and the 
procedure would have stopped. Respondent believed LW's results look good; there is no 
bulge in his belly button. Continuing pain is a possible outcome of liposuction surgery. 

LW's records indicate that he was to have a follow-up seven days after the procedure. 
LW did not come for that follow-up visit. Respondent did not recall that LW telephoned 
after three or four months complaining of continuing pain; however he said il is not 
uncommon to have residual soreness. 

157. lu follow-up notes dated February 23, 2012, respondent wrote that LW had a 
history of Crohn's Disease. However, LW testified he did not have Crolm's Disease and he 
told respondent thnt he did not. Nonetheless, inn narrative ofLW's procedure and outcome 
written by respondent and sent by his lawyer to the Physidan Assistant board in mid-May 
2013, respondent continued to assett that LW had told hi111 during the procedure that he has a 
history ofCrohn's Disease. 

158. Respondent questioned why LW wailed so long after his surgery to advise 
respondent that he was having continued soreness and lumpiness. However, Jn his narrative 
regarding LW's case. he noted that, ''[o]ver the next several weeks [after his surgery], the 
patient sent fairly routine questions via text regarding asymmetrical swelling, some residual 
soreness, and numbness of skin in the areas that were recently treated with lipo." 
Respondent st<ited he told LW these after effects were normal. 

159. Respondent could not recall if he discussed LW's case with Dr. Borup. There 
are no notes in L W's file that suggest respondent spoke to Dr. Borup about the cnse, and Dr. 
Borup did not sign the Liposuction Procedure Note. Based on his professional judgment, 
respondent determined LW had a normal physical examination and there was no need to 
consult with Dr. Borup. He did not feel LW's eoncerns constituted complications under the 
DSA, and he felt it was within his expertise to handle them. 

160. · To form an expert opinion in relating to LW's care and treatment, Dr. Calvert 
reviewed the accusation, L W's medical records from Pacific Liposuction and Paradise 
Valley Hospital, documents relating to tbe board's investigation of L W's complaints nnd. Dr. 
Sundine's report relating to LW. 

Dr. Culvert observed that LW wus a pretty healthy individual nm:l one would not 
expect he would experience any difficulty with liposuction surgery. Respondent used the 
proper amount of tumescent fluid and withdrew the appropriate amount of fat for !he 
procedure. Dr. Calvert stated L W's "after" photographs showed an aesthetically good result. 
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Dr. Culvert said liposuction can be painful as muscle facia can be "stirred up," and the pain 
could continue for ii while. 

Dr. Calvert opined it was "unlikely" thal respondent caused L W's hernia. Dr. Calvert 
said if respondent caused a hernia in the liposuction procedure, the hernia would be the least 
ofLW's problems. The cannula would have had to have stabbed and punctured the abdomen 
wall. If thal happened, stool would be sucked through the cannula and LW woul(l be near 
death in the ICU with hifection, sepsis and/or peritonitis. Such an injury would be 
immediately apparent. Dr. Calvert stated LW muy have had a re-existing hernia, or one 
developed after his procedure, but respondent did not cause it. 

Dr. Calvert disagreed with Dr. Sundine's conclusion that respondent has shown an 
inability !o diagnose a hernia. Dr. Culvert said there was nothing in LW's records that 
indicated LW had any symptoms of a hernia when he went to Pacific Liposcu!pturc. Dr. 
Calvert staled there were many scenarios that could explain how LW got a hernia, but it was 
i10t possible to determine the cause without speculatim1. 

16 L Dr. Calvert treats out of town patients in his practice. He opined respondent 
provide{\ proper post-operative care to LW; he kept in contact with him; and he was available 
to discuss !.W's concerns with him. Respondent's follow-up care was within the acceptable 
standards of care. Dr. Calvert questioned why LW waited so long lo return to Pacific 
Liposculpture for an in-person examination with respondent. 

Dr. Calvert testified respondent's course of treatment for LW's concerns - massage, 
avoid exercise and wear the compression garment - was appropriate. He did not believe the 
pain reported by LW after snrgery was anything out of the ordinary. After LW bad an office 
visit with respondent JO months after the procedure, respondent also recommended 
endermologie treatments. When LW still did not improve, he lost faith in Pacific 
Liposculpture and slopped contacting them. Dr. Calvert stated respondent did the best he 
could in the situation and that his actions were within the standard of care. 

162. Dr. Dubrow agreed it wns not possible lo create a hernia in a patient by 
performing liposuction surgery. He testified a hernia was a defect in an abdominal wall 
which can have a genetic origin or result from a surgical incision through tile abdominal wall 
that is sewn up but fails. He stated thal during a liposuction procedure, the cannula does not 
go through nbdominal walls. If a cannula did go through an abdominal wall, the patient and 
medical professional would know it immediately because of the intense pain. 

J63. Dr. Sundine suggested LW had a pre-existing umbilical hernia and criticized 
respondent for failing lo diagnose that prior to performing liposuction surgery. Dr. Sundine 
staled that respondent's inability lo diagnose a pre-existing hernia made him very reckless in 
performing abdominal liposuctions. Alternatively, Dr. Sundine speculated that respondent 
performed liposuction in a manner to create a hernia. However, Dr. Sundine did not point to 
evidence in LW's records that lead him to his opinion. \Vi th relation to another patient who 
m;serted she had a hernia following liposuction, Dr. Sundine slated he could not determine if 
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her hernia pre-existed the liposuetion. No evidence was presented to suggest that such 
determination could be made in LW's case. 

164. The evidence did not sustain a finding that respondent caused L W's hernia. 
Additionally, the evidence was insufficient to prove that respondent failed to diagnose a 
hernia. L W's claim that the liposuction respondent performed caused him continued pain 
was not proved and is not a basis on which to impose discipline. 

Care and Treatment ofPatie11t KD 

TESTIMONY OF PATIENT KD 

165. KD underwent liposuction surgery at Pacific Liposculpture on March 1and2, 
2012. Prior to seeking liposuction, KD viewed Pacific Liposculpture's website. She looked 
at before lllld after photograpl1s posted on the site, information posted about the ease of: travel 
to get to/from Pacific Liposculpture's facility, and services offered by Pacific Liposculpture 
to help make travel arrangements. She wns very impressed with the image of the clinic and 
particularly liked that Dr. Borup had twenty years' experience and was a chief of staff 
experienced in anesthesia. She was comforted by the fact that, as she understood it, Dr. 
Bornp was very experienced and had performed liposuction surgery many times before. She 
relied on his credentials when she scheduled her surgery al Pacific Liposculpture. She did 
nol see anything on the website that advised her that the surgery would be performed by 
someone who was not a physician. 

Becau&e she was flying to San Diego from Northern California for her liposuction 
surgeries, KD had several telephone calls with Stephanie to discuss the surgeries and to 
receive assurru1ces that she would be able to fly home afterwards. Stephanie never told KD 
her surgery would be performed by someone who was not a physician. 

166. Prior to the surgery, KD told respondent she had an infection following a 
tummy tuck in 2010. Respondent did not discuss with her how, or if, that would affect her 
proposed lipoMUClion surgeries. KD wrote on her intake form that she lrnd lmd gaH bladder 
surgery in 201 O; a hysterectomy in L 996, and exploratory surgery in 1988. When she told 
refipondenl of her other surgeries, he said they would not cause a problem for lhe liposuction 
surgeries. 

167. In the procedure room, respondent introduced himself as "Rodney." He did 
not mention his title. KD believed respondent was a medical doctor. 

Respondent told KD he would give her a local anesthetic, and if she felt any pain, he 
could increase the anesthetic. 

168. KD experienced pain when respondent was performing the liposuction near 
the area she had explorntory surgery. In response, respondent told her he would increase tbe 
anesthesia. Throughout the entire procedure on the firnt day, KD rated her pain level as!\ 6 
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of 10. Her pain increased each time respondent got near the scar tissue from her prior 
surgeries. The increase in pain happened more than 10 times during the surgery. 

Respondent remained ealm and did not seem concerned with KD's expressions of 
pain. Respondent did not suggest bringing someone else into the procedure room to make 
sure everything was all right. He did not address her pain other than to add more 
medications. 

169. KD returned to Pacific Liposculpture the following day for additional 
liposuction on different areas of her body. She still believed respondent was a doctor. The 
second day, her pain level was 4 out of 10. 

170. K.D flew home a few days after her surgery; she was in pain during tl1e flight. 
When she returned home, KD experienced pain at a level she rnted to be 8 to 9 all over her 
body. On March 5, 2012, lhree days after her surgeries, KD telephoned Pacific 
Liposculpture to report her pain and obtain stronger pain medication. KD testified the 
medication lessened the pain but her pain level was worse when it wore off. Follow-up notes 
in her rnedical chart stale lhal KD complained of pain in her legs and midsection. 

In a note concerning that telephone call, respondent wrote that KD asked for Norco 
by name and had been requesting pain medications even hefore her procedures. Respondent 
explained le• KD that increased pain medication will "probably not help" and told her she 
should follow up wilh a pain management doctor or go to the emergency room for an 
extm1inat ion. 

According to KD, respondent referred to her as a drug seeker. He told her that no 
other patients had pain after their procedures and implied be did not believe she was in pain. 
He did not tell her he bad a supervising physician with whom she could consult. She did not 
ask lo speak with a supervising doctor because she thought respondent was the doctor. 

l 7 l. On April 19, 20 l2, KD and respondent had a series of convernations by 
Jelephone and ema.il. The essence of the conversations was that KD was unhappy with the 
liposuction surgeries respondent performed because her stomaeb "still has fat," she was in 
constant pain, and she was diagnosed with a hernia which required surgery. She attributed 
the hernia to the liposuction surgeries. Respondent requested KD send him a photogmph of 
her stomach, which she did. Respondent sent "before" photographs for KD to compare. She 
acknowledged she looked bell.er, but she said she was still bloated and in excruciating pain. 
She told respondent she did not anticipate the pain and suffering she was suffering. She also 
said she did nol nnt.icipate having to pay more money lo repair "damage done to me" from 
what she wns told was a "simple surgery." Respondent told KD no one could determine how 
she got a hernia. He suggested that because she had a lot of fat tissue, the liposuetion could 
have revealed a "pre-existing umbilical hernia from prior surgeries or fro111. no prior surgeries 
at all." Respondent asked KDto send records of her hernia diagnosis and surge1y for tl1eir 
files. KD told respondent she wi1s most bothered by the fact that she had expressed to him 
lhal she had a ve1y bad experience at another cosmetic surgery facility and was assured she 
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would have a good experience al Pacific Liposculpture. Respondent noted in KD 's records 
that, to that point, she had not followed up with him since her telephone call on March 5, 

· 2012. Respondent ultimately determined the conversation with KD was no,t going well, and 
he said he would refer the matter to his attorneys. 

172. lt is unclear whether KD had hernia surgery sometime before or shortly after 
her communications with respondent. She testified at the hearing that she is still in pain 
every clay of her life where she has scar tissue. When water touches her, she feels as though 
a hot poker is in contact with her skio. She does not take pain medication because she has 
children and grandchildren and does not want to be on drugs around them. She testified she 
would never have had the surgeries at Pacific Liposculpture if she had known that respondent 
was not a doctor. 

173. KD filed a complaint against respondent with the Medical Board in April 
2013. The c.omplaint was based on the fact that respondent was not a medical doctor, and 
she did not consent to a procedure that was performed by anyone other than a medical 
doctor. She asserted she did not learn that respondent was not a doctor until she saw a 
neurologist for the symptoms she experienced <1fter the liposuction. 

RESPONDENT'S AND .EXPERTS' TESTIMONY REGARDING KD'sTREATMENT 

174. Respondent stated that with the back-to-back procedures KD had, there was 
the potenthil she would have pain afterwards, although he found it unusual for her to need 
pain medication on a daily basis. Because respondent requested pain medication before and 
for longer than expected after the surgeries he considered whether she could be seeking 
narcotics, But, respondent is not signed up with Controlled Snbstance Utilization Review 
and Evaluation System (CUR.ES) so he could not determine whether KD had a history of 
narcotics abuse. Jn any case, respondent did prescribe additional medication. 

Respondent staled he spoke to Dr. Borup about KD; however the only suggestion that 
Dr. Borup was at all involved in KD's case was his undated signature on the Liposuction 
Procedure Note in KD's file. 

175. Dr. Borup reen!led KD telephoned Pacific Liposculpture several times to 
request pain medication before and after her procedure. ll was not clear whether Dr. Borup 
learned of the telephone calls at the time they were made or Inter. Al.though, in his 
testimony, Dr. Borup appeared to be critical of KD for requesting pain medications, he 
agreed it "could be legitimate to ask for pain medication" Cora few days following back-to-
back surgeries. Respondent prescribed the medication requested by KD. 

Dr. Borup expected respondent to notify him if respondent recommended a patient to 
gb to the emergency mom. He did not affinnalively say respondent did, in fact, notify him 
that he made that recommendation to KD. KD's medical records do not document a 
conversation between respondent and Dr. Borup on this issue. 
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Dr. Borup believed that KD would not have waited as long ns she did for medical 
intervention if she had sustained a hernia during the liposuction procedure. 

176. Respondent asserted that it was impossible to create a hernia, continue the 
procedure and then have the patient return the following day for additional procedures. 
When KD returned for more liposuction the second day, she seemed fine and was not in pain. 
He noted 1hat Dr. Sundine's report is inconclusive about the cause ofKD's hernia and 
continuing pain. 

Respondent believed be provided reasonable care of KD, including follow-up 
monitoring and trei1tment. 

:177. For the masons stated above with regard to LW, Dr. Dubrow agreed it was not 
possible for respondent to have created a hernia in KD. In addition, Dr. Dubrow stated there 
was nothing in KD's medical record that suggested she was not a good candidate for 
liposuction. Respondent found no indicators in his examination tlmt KD should not have 
liposuction surgery. KD's records showed she had isolated fatty pockets in areas that were 
appropriate to perform liposuction. Dr. Dubrow said it was not clear whether KD had, or did 
not have, a pre-existing hernia. Dr. Dubrow reviewed KD's photographs from after her 
procedure and he opined she obtained a very good result 

178. Ik Sundine's report noted that respondent found no palpable defects or 
masses in KD s abdomen when he examined her prior to.performing liposuetion. Dr. 
Sundine fmmd it was "not c[e~u· from reviewing the record as to whether the hernia was pre-
existing or caused by the procedure.'' He further noted it was "not elcar as to the etiology for 
the abdominal pain." 

179. The evidence did not sustain a finding that respondent caused KD' s hernia. 
Additionally, the evidence was insufficient to prove that respondent failed to diagnose a 
hernia. KD claim that the liposuction respondent performed eaused her continued pain was 
not proved and is not a basis on which to impose discipline. 

Care and Trea1me111 of Patient SM 

TESTIMONY OF PATIENT SM 

180. SM became familiar with Pacific Liposculpture in early 2013 because she was 
going lo an csthctician who was renting space in respondent's offices. She was impressed 
with the professional office and decor. When she was there, she saw respondent at the office 
in his scrubs and heard girls in the office refer to him as Dr. Rod. Because of what she saw 
and heard, SM believed respondent was a doctor. When she started contemplating 
liposuction, she went on the internet to Pacific Liposculpturc's website, Facebook and Yelp. 
She recalled references on Facebook and Yelp to "Dr. Rod." She also recalled that Pacific 
Liposeu!plure had performed thousands or procedures, lhe personnel were highly trained in 
liposuction, and the website was very professional looking. 
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181. On February 22, 2013, SM went to Pacific Liposculpture for a consultnti.on for 
liposuction to her thighs. Respondent introduced himself as "'Rod." He told her she was a 
good cand.idate for liposuction and she would be happy with the results. SM agreed to have 
the surgery. 

182. On April 17, 2013, SM went to Pacific Uposculpture to have the liposuction 
surgery. After signing lbe consent form, she was taken to a room where a medical assistant 
weighted and photographed her. She was then taken to the procedure room where 
respondent marked the areas to be liposuctioned. SM knew respondent's title was Director 
of Surgery, hut she did not know he was a physician assistant.34 Respondent gave her an oral 
pain medication and then numbed her thighs with a long tube. The numbing process was the 
only part of the procedure that was unc.omfortable; SM did not experience any pain during 
the procedure. Afler the procedure was completed, respondent left and .the medical assistant 
bandaged and wrapped her. She received a compression ganmrnt to wear from Pacific 
Liposculpture. She drove herself home with no discomfort. 

183. SM had a follow up visit with respondent on May 1, 20l3.3s The follow up 
notes indicate SM had moderate swelling in her thighs. She was directed to rest, apply ice, 
use compression, and elevate and massage ber legs. Respondent directed her to wear a 
smaller compression garment all day each day, and he gave her one without charge. 

184. On May 20, 2013, SM texted respondent about a sac of fluid she noticed in her 
right thigh. Her next appointment was scheduled for May 29, 2013, and she tried to get an 
earlier appointment to discuss it, but could not. During her May 29, 2013, follow-up 
appointment, SM said she discussed th<~ sac of fluid with responde.nt but he told her it was 
normal and not to worry about it. She trusted his professional opinion. The notes from that 
appointment reflect that SM was doing better. · 

The originally soft sac of fluid SM reported 011 her right thigh was getting harder. On 
June 11, 2013, SM sent photographs of the h1mp 011 her thigh to respondent. She told 
respondent !lmt "the lump on my inner right thigh has moved up a bit but it's gotte'n really 
hard." SM was concerned the lump would 110\ go away. 

°''1 There are discrepancies between SM's testimony at the hearing and what the 
board's investigator said she told him as to whether she knew respondent was a doctor when 
she agreed to have him perform liposuction surgery. The board's investigator said SM told 
him she knew respondent was not a doctm from Pacific Liposuction's website. At the 
heating, she said she knew he had "PA" behind his name but did not know what that meant. 
Whether SM knew respm1dent was not a doctor is not dispositive of the issues in this case. 

35 SM denies she had a follow-up, in·person visit with respondent on May 1, 2013. 
However, the notes in the file are quite precise and speeific and included her weight and 
measurements of her thighs. She testified the only foll.ow-up appointment she had with 
respondent was on May 29, 2013. 
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Respondent responded by email. He told SM that she had a pocketed area of swelling 
which sometimes happens when patients become more active, He advised continued icing, 
genlle massage, elevation and wearing a tight compression garment full time for a week, He 
recommended taking Dexamethasone, which he offered to call into her pharmacy, 
Respondent assured SM the lump would "go down no matter what you do," 

185, On June 18, 2013, SM texted with respondent and advised him there was no 
improvement in the lump and she was now seeing bruising, 

On June 21, 2013, SM told respondent the bruising around the lump had increased, 
Respondent instructed her to send more photographs, which she did, At a follow up 
appointment on June 25, 2013/6 respondent determined SM's garment was too tight and told 
her to stop wearing it und use massage, He noted a "mild ecchymosis"·" on her right thigh, 

186. Between June 27 and August 23, 2013, respondent and SM continued to 
discuss the lump on '!1er right thigh, SM asked respondent whether she should consider 
endcrmologie,is Respondent told her if she knew an experienced facility, it could not hurt 
In July, SM told respondent she had been doing some research, She was concerned the Jump 
might be a hematoma and it mighi need to be surgically removed. l~espondenl suggested SM 
contact u plastic surgeon for a second opinion. On August 23, 2013, SM told respondent she 
made an appointment with a plastic surgeon. At no point during their discussions did 
respondent offer SM to speak with, or see, Dr. Borup, 

187. On September 11, 2013, SM saw plastic surgeon, Munish K, Batra, M.D., 
F.AC.$:1'' Dr, Batra examined SM irnd diagnosed a pseudo bursa. When he investigated 
where. SM had her liposuction performed, Dr. Batra was shocked to learn that her liposuction 
surgery was performed hy a physician assistant Dr. Batra !old SM it would cost between 
$11,000 and 13,000 to surgically repair the mistnkes from her liposnetion, 

That same day, Dr. Batra telephoned Pacific Liposculpture, He would not speak to 
respondelll and insisted that Dr. Borup return his ealL Respondent told Dr. Borup what bad 
been happening with SM, nnd Dr. )3orup telephoned Dr. Batra. In his eonversntion, Dr. 
Borup !Old Dr. Balm that he was no longer practicing medicine, 

·'" SM also denies she auendcd a follow-up, in-person visit with respondent on June 
25, 2013. The medical records in the file for this date are also precise and specific and 
include her weight and measurements of her thighs, 

.ll A purplish patch caused by extravasations of blood into the skin, 

>RA process to reduce dimpling caused by cellulite (fat under the skin). 

0" Dr. Batra's deposition was taken i11 lieu of his testifying at the hearing, Portions of 
his deposition testimony were received in evidence, 
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188. Dr. Batra was concerned because to perform liposuction on an individual's 
thighs, the medical professional must insert the cannula in an area just over the femoral 
vessels. He stated there is not a lot of room for error and the medical professional could 
easily injure a femoral nerve. Dr. Batra was concerned a physician assL~tant had performed 
this potentiaily dangerous liposuction on SM. 

Dr. Batra testified a seroma or pseudo bursa could result even if a liposuction was 
performed correctly. But, Dr. Batra explained, the individual performing the liposuction 
should recognize a seroma/pseudo bursa and treat it by draining it before it becomes 
permanent and must be removed surgically. He stated there was no other treatment for a 
scrnma other Urnn draining it, unless it is very small and might resolve on its own. Whon Dr. 
Batra first saw SM, the sernma/pseudo bursa hi1d become permanent 

Dr. Batra also found contour irregularities in SM's left thigh where her thigh was 
either over suctioned or the liposuction was performed in the wrong plane of fat close to the 
skin. SM did not initially complain to Dr. Batra about her left thigh. 

189. SM testified she has not worn a bat11ing suit in three yearn because the lump on 
her thigh is very visible. Before the liposuction, SM engaged in weight lifting whlch she 
continues to do. She has 1101 had the repairs performed because she can't afford it. 

SM believed she was mislead and deceived by Pacific Uposculpture and respondent 
She believed the lit!.: of Director of Surgery was "extremely misleading." She also was 
critical of the after-care given to her. She !L'iserted the lump should have been drained in the 
beginning rather than waiting until it required surgery to repair. 

190, SM filed a lawsuit ogainst respondent in June 2014. Her lawsuit is still 
pending. 

RESPONDENT'S AND EXPERTS' TESTIMONY REGARDlNG SM'S CLAIMS 

191. Respondent acknowledged he had contact with SM regarding the lump 
forming on her right thigh after her liposuction surgery. Although respondent believed he 
may have spoken to Dr. Borup about SM's concerns earlier on, there is no mention in SM's 
records that respondent talked to Dr. Borup about SM until after Dr. Batra contacted Pacific 
Liposculpllire and demanded to speak to Dr. Borup. 

When SM contacted respondent about her concerns, she told him the Jump felt firm. 
He said n sernma would not present as firm, but would push over lo the side. He did not 
suggest aspirating the lump because SM dcscrihed the lump as firm. Reopondent treated the 
lump conservatively by recommending different sizes of compression garments, prescribing 
RICE (rest, ice, compression and elevation), and massage, He was not concerned about the 
lump as described and shown in photographs ns it was a common result after liposuction that 
typically went away af1cr ti111e. He did not believe he needed to consult with Dr. Borup ns it 
was so.mething he felt he was competent to address. 
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When SM continued to have concerns about the lump, he suggested she obtain 
another opinion. Even after SM went to Dr. Batra and said she no longer wanted to deal with 
Pacific Liposculpture, respondent continued to follow up with SM and her progress. 
Respondent felt U1e treatment he prescribed was appropriate for the information he had. 

192. Dr. Borup did not recall whether respondent consulted with him about SM's 
concerns after her liposuction surgery. He slated respondent should have, and may hiwe, 
reported it to him, but in any case, Dr. Borup trusted respondent's judgment. He reealled that 
at some point, he reviewed the medical notes and wrote something. The medical records 
indicate Dr. Borup wrote in SM's records after he spoke lo Dr. Batra. 

Dr. Borup recalled his telephone conversation with Dr. Batra. Dr. Batra expressed his 
displeasure with the fact that SM's procedure was perfonned by a physician assistant and 
now she had a pseudo bursa. Dr. Borup told Dr. Batra he was sorry for SM's condition and 
for the breakdown in communication between himself and respondent. He sa.id he would 
make sure he and respondent communicated better and reviewed cases more thoroughly. 

When Dr. Borup reviewed SM's medical records., he did not see anything that 
indicated SM had a pseudo bursa. He agreed with respondent's diagnosis that SM had a 
seroma, and witl1 respondent's recommendations for conservative tl'eatment. Dr. Borup 
stated most seromas spontaneously resolve. Dr. Borup testified that any physician could 
diagnose a seroma, but agreed a plastic surgeon "probably" had more knowledge on the 
subject. 

193. Dr. Sundine noted, "[l]iposuction of the inner thighs is a technically difficult 
area to treat and it is easy to over treat the area and create contour irregularities." He opined 
that SM lmd both a contour deformity and a pseudo bursa which were improperly treated by 
respondent. He opined respondent's failure to timely address the seroma put SM in a worse 
position. He stated respondent's initial management ofSM's concerns was not unreasonable, 
but when the lump persisted, respondent failed to take the necessary steps to avoid long term 
damage. Dr. Sundine testified respondent should have ordered an ultrasound and}or 
aspirated the lump when it did nnl go away after a few weeks of conservative treatment Dr. 
Sundinc also opined respondent violated the stu11dard of cane when he did not bring SM's 
concems to Dr. Borup's attention in a timely fashion and did not provide competent post-
operative care. 

194. lk Dubrow reviewed SM's medical records, including those from Dr. Batra. 
He testified that one risk of liposuction surgery is fluid collection in the area liposuctioned. 
A seroma is lhc collection of protein in the blood. If a seromu is drnined and keeps coming 
back, the tissue inside can form a shiny capsule tbat is a bursa! cavity. If that happens, the 
capsule must be surgically removed. 

A seroma or pseudo bursa is clinically diagnosed. Fluid is aspirated from t11e area and 
a dry compress ls applied. If the fluid is yellow, it is a serorna. If lump is aspirated two to 
three times, but continues to come hack at the same volume, il is a sign a capsule is 
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developing. The goal is to get the sides of the eapsuie to collapse against itself. Dr. Dubrow 
stated a pseudo bursa could not be diagnosed without aspirating the lump. He did not see 
reference to ·an aspiration of the lump in Dr. Batra's records. Dr. Dubrow stated that surgery 
was not appropriate option "at first blush" for a collection of fluid. 

Dr. Dubrow observed in a photograph that SM also had a concavity irregularity in her 
right inner thigh. Dr. Dubrow testified a hcmatoma could result from liposuction surgery. A 
hematoma results from blood bleeding into tissue. If a hematoma is not drained it ean cause 
scarification, the tissues can contract, and a concavity forms. He slated the first course of 
treatment is compression, which was the treatment respondent advised. 

According to SM's reports, she was doing better and both sides of her thighs were 
improving. Dr. Dubrow reviewed respondent's treatment plan for SM as her concerns 
progressed and determined that respondent had prescribed the appropl'iate "evolving" 
treatment of the situation at an stages, including advising her to obtain a second opinion. He 
stated the standard of care was to treat conservatively for several weeks and then consider 
other options, which respondent did. 

Dr. Dubrow challenged Dr. Batra's diagnosis of pseudo bursa. He stated that if SM 
has a pseudo bursa that had not he treated or aspirated, it would not look like the lltmp on her 
thigh. He testified that SM's lump was "clearly not a pseudo bursa." 

Dr. Dubrow did not believe SM's condition was outside ofthe bounds of what 
respondent could handle. He slated SM had a rare condition that could only be seen by a 
high volume liposuction provider; a seroma is a common occurrence and most resolve 
without significant intervention. He testified respondent did not violate the standard of eare 
when he did not consult with Dr. Borup unless the condition was getting worse and had not 
gone away after six to nine months of conservative treatment. 

195. Clear mid convincing evidence supports a finding that respondent violated the 
standard of care when he failed to consult with Dr. Borup regarding SM aad when he failed 
lo provide proper post·operntive care and treatment to SM. 

ll«spondenl 's Evidence ofMitigaiion 

196. In 20 IO - 2011, the Medical Board of California investigated a complaint that 
Dr. Borup was aiding and abetting the illegal practice of medicine by respondent concerning 
his work al Pacific Liposculpture. On February 11, 201 l, Dr. Borup received a letter from 
the Medical Board advising him that it had concluded its review of lhe complaint and that no 
further action would be taken. Respondent was aware of the Medical Board's investigation, 
and Dr. Borup told him when the investigation was closed. Respoadent felt relieved and 
believed the Medical Board's aetion was tacit support of the work he was .doing at Pacifie 
Liposuction. No evidence was presented concerning the evidence the Mediail Board 
considered wlien it reached it decision. 
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197. Respondent had only two more months of probation when he began to work 
with Dr. Borup. Mr. Rodriguez did not have an in-person meeting with respondent and Dr. 
Borup, but he approved Dr. Borup as his supervising physician. Respondent interpreted Mr. 
Rodriguez's approval of Dr. Borup as a sanctioning of his work at Pacific Liposculpture. 

198. Respondent is currently working with Harrison M. Robbins, M.D. Dr. 
Robbins has been certified by the American Board of Cosmetic Surgery since 1981. He is 
the medical director and principal surgeon of the Cosmetic Surgery and Liposuction Center 
of San Diego. Dr. Robbins did nol testify al the hearing and little evidence was presented 
about respondent's duties and responsibilities in his work with Dr. Robbins. 

Cosi Recovery 

199. Complainant filed declarations to seek costs related to the investigation and 
prosecution of this matter in the amount of $113,201.50. This amount was based on 
$17, 171.50 for investigative and expert review costs and $96, 030 for cnsts incurred by the 
A!tomey General's Office. Respondent did not testify about his ability to pay costs, if 
awarded. 

LEGAL CONCLUSIONS 

The Purpose of Discipli11ary Proceedings 

1. The purpose of an administrative disciplinary proceeding is not to punish; the 
purpose is to protect the public· from dishonest, immoral, disreputable or inmmpetent 
practilionersc (Ettinger v. Board ofMedical Quali(Y Assurance (1982) 135 Cal.App.3d 853, 
856.) 

Burden and Standard of Pror~f 

2. Complainant bears the burden of prnof of establishing that the charges in the 
accusation are true. 

3. The standard of proof required is "clear and convincing evidence.'' (Ettinger 
F. Board ofMedical Quality Assurance (1982) 135 Cal.App.3d 853, 856.) This is a heavy 
burden. Guill must be established to a reasonable eertainty and cannot be based on surmise 
or conjecture, suspicion or theoretical conclusions, or uncorroborntcd hearsay. (Pettit v. 
State Board ofEducation (1973) 10 Cal.3d 29, 37.) It requires a finding of high probability; 
lt is evidence so clear as to leave no substantial doubt, or evidence so sufficiently strong that 
it cornnmnds the unhesitating assent of every reasonable mind. (Christian Research Institute 
v. .4/nor(2007) 148 Cal.App.4th 7l, 84.) 
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Applicable Statutory and Regulatory Authority 

4. Business and Professions Code section 3527, subdivision (a), provides that the 
Physician Assistant Board may suspend or revoke or impose probationary conditions on a 
physician assistant license "for unprofessional conduct that includes, but is not limited to, a 
violation of this chapter, a violation of the Medical Practice Act, or a violation of the 
regulations adopted by the board or the Medical Board ofCalifornia." 

4. Business and Professions Code section 3527, subdivision (l), authorizes the 
board lo "order the Licensee to pay the costs of monitoring the probationary conditions 
imposed on the license." 

6. Business and Professions Code section 3502, subdivision (a), authorizes a 
phys.ician assistant to perform certain medical services as are set forth in adopted regulations 
"whe1i the services are rendered under the supervision ofa licensed physician and surgeon 
who is not subject lo a disciplinary condition imposed by the Medical Board of California 
prohibiting that supervision or prohibiting the employment of a physician assistant." 
Subdivision (a) reqLtires that the patient's "medical record, for each episode of care. for a 
patient, shall identify the physician and surgeon who is responsible for the supervision of the 
physician assistrutl." 

7. Business and Prnfessions Code section 3502, subdivision (c), provides: 

(1) A physician assistant and his or her supervising physician 
and surgeon shall establish written guidelines for the adequate 
supervision of the physician assistant. This requirement may be 
satisfied by the supervising pl1ysician and surgeon adopting 
protocols for some or all of the tasks performed by the physician 
assistant. The protocols adopted pursuant to this subdivision 
shall comply with the following requirements: 

(A) A protocol governing diagnosis and nrnnagemcnt 
shall, at a minimum, include the presence or ahsence of 
symptoms, signs, and other data necessary to establish a 
diagnosis or assessment, any appropriate tests or studies 
to order, drugs to recommend to the patient, and 
education lo be provided to the pntient. 

(B) A protocol governing procedures shall set forth the 
information to be provided to the pMienl, the nature of 
the consent to be obtained from the patient, the 
preparation and technique of the procedure, and the 
followup care. 



(C) Protocols shall be developed by the supervisil1g 
physician and surgeon or adopted from, or referenced to, 
texts or other sources. 

(D) Protocols shall be signed and dated by the 
supervising physician and surgeon and the physician 
assistant. 

(2) (A) The supervising physician and surgeon shall use one or 
more of the following mechanisms to ensure adequate 
supervision of the physician assistant functioning under the 
protocols: 

(i) The supervising physician and surgeon shall 
review, countersign, and date a sample consisting of, at a 
minimum, 5 percent of the medical records of patients 
treated by the physician assistant functioning under the 
protocols within 30 days of the date of treatment by the 
physician assistant. 

(ii) The supervising physician and surgeon and 
physician assistant shall conduct a medical records 
review meeting at least once a month during at least 10 
months of the year. During nny month in which n 
medical records review meeting occurs, the supervising 
physician and surgeon and physician assistant shall 
review an aggregate of at least 10 medical records of 
patients treated by the physician assistant functioning 
under protocols. Documentation of medical records 
reviewed during the month shall be jointly signed and 
dated by lhe supervising physiciai1 and surgeon and the 
physician assistant. 

(iii) The supervising physician and surgeon shaU 
review a sample of at least 10 medical records per 
month, 111 least 10 months during the year, using a 
combination of the countersignature mechanism 
described in clause (i) and the medical records review 
meeting mcclian.ism described in clause (ii). During each 
month for which a sample is reviewed, at least one of the 
medical records in the sample shall be reviewed using 
the mechanism described in clause (i) and at least one of 
the meclicul records in the Ramp!e shal.l be reviewed 
using the mc.chanism described in clause (ii). 
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(B) In complying with subparagraph (A), the supervising 
physician and surgeon shall select for review those cases 
that by diagnosis, problem, treatment, or procedure 
represent, in his or her judgment, the most significant 
risk to the patient. 

(3) Notwithstanding any other law, the Medical Board of 
California or the board may establish other alternative 
mechanisms for the adequate supervision of the physician 
assistant. 

8.. Business and Professions Code section 2234 provides, in part: 

The board shall take action against any.licensee who is clrnrged 
with unprofessional conduct. In addition to other provisions of 
this article, unprofessional conduct includes, but is not limited 
lo, the following: 

(a) Violating or attempting to violate, directly or indirectly, 
assisting in or abetting the violation of, or conspiring to violate 
any provision of this chapter. 

(b) Gross negligence. 

(c) Repeated negligent acts. To be repealed, there must be two 
or more negligent acts or omissions. An initial negligent act or 
omission followed by a separate and distinct departure from the 
applicable standard of care shall constitute repeated negligent 
acts. 

(1) An in.itinl negligent diagnosis followed by an act or 
omission medically appropriate for that negligent 
diagnosis of the patient shall constitute a sh1glc negligent 
net. 

(2) When the standard of care requires a change in the 
diagnosis, act, or omission that constitutes the negligent 
act described in paragraph (1), including, but not limited 
to, a reevaluation of the diagnosis or a change in 
treatment, and 1he licensee's conduct departs from the 
applicable standard of care, each depar!Ltre constitutes a 
separate and distinct breach of the standard of care. 

[,I] ... [~] 
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(e) The commission of any act involving dishonesty or 
corruption that is substantially related to the qualifications, 
functions, 01· duties of a physician and surgeon. 

(f) Any action or conduct that would have warranted the denial 
of a certificate. 

9. Business and Professions Code section 2052, subdivision (a), provides: 

... any person who practices or attempts lo practice, or who 
advertises or holds himself or herself out as practicing, any 
system or mode of treating the sick or afflicted in this state, or 
who diagnoses, treats, operates for, or prescribes for any 
ailment, blemish, deformity, disease, disfigurement, disorder, 

·injury, or other physical or mental condition of any person, 
without having at the time of so doing a valid, unrevoked, or 
unsuspended certificate as provided in this chapter or without 
being auU1orizcd to perform the act pursuant to a certificate 
obtained in accordance with some other provision of law is 
guilty of a public offense, punishable by a fine not exceeding 
ten thousand dollars ($10,000), by imprisonment pursuant to 
subdivision (h) of Section 1170 of the Penal Code, by 
imprisonment in a county jail not exceeding one year, or by both 
the fine and either imprisonment. 

10. Business and Professions Code section 2264 provides that "[t]he employing, 
directly or indirectly, the aiding, or the ubclting of any unlicensed person or any suspet1ded, 
revoked, or unlicensed practitioner to engage in the practice of medicine or any other mode 
of treating the sick nr afflicted which requires a license to practice consllltttes unprofessional 
conduct." 

11. 13usincss nn<l Professions Code section 227 l provides that"[ a]ny advertising 
ir1 violation or Section 17500, relating to false or misleading advert.ising, constitutes 
unprofessional conduet" 

l 2. Business and Professions Code Rection 651, subdivision (a), prohibits a 
Licensee from disseminating "any form of public communication containing a false, 
fraudulent. misleading, or deceptive statement, claim, or image for the purpose of or likely to 
induce, directly or indirectly, the rendering of professional services ... in conm:etion with 
the professional practice or business for which he or she is licensed." A "public 
communication" is includes communication on the internet and other electronic 
communication. 
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13. Business and Professions Code section 651, subdivision (b)pr.ovides: 

A false, fraudulent, misleading, or deceptive statement, claim, or 
image includes a statement or claim that does any of the 
following: 

(1) Contains a misrepresentation offacl. 

(2) ls likely to mislead or deceive because of a failure to 
disclose material facts. 

[II] ... [1!] 

(5) Contains other representations or implications that in 
reasonable probability will cause an ordinarily prudent person to 
misunderstand or be deceived. 

[ll] ... [II] 

14. Business and Professions Code section 651, subdivisions (e) and (g) provide: 

(e) Any person so licensed may not use any professional card, 
professional annouJJcement card, office sign, letterhead, 
telephone directory listing, medical list, medical directory 
listing, or a similar professional notice or device if it includes a 
statement or claim that is false, fraudulent, misleading, or 
deceptive within the meaning of subdivision (b). 

[ll] ... [1!J 

(g) Any violation of this sectioo by a person so licensed shall 
constitute good cause for revocation or suspension of his or her 
license or other disciplinary act.ion. 

15. Business and Professions Code section 17500 provides that il is unlawful for 
any business or employee of a business "with intent directly or indircc!ly ... to perform 
se:rvices, prntessional or otherwise" to disseminate an advcrtisemeni t<i the publi.c of any 
stale, "any statement, concerning ... those services, ... or concerning any circumstance or 
matter of fact connected with the proposed performance ... which is untrue or misleading, 
nnd which is known, or which by the exercise of reasonable care should be known, to be 
untrue or misleading .... Any violation of the provisions of this sectio11 is a misdemeanor 
punishable by imprisonment in the county.jail not exceeding six months, or by a fine not 
exceeding two thousand five hundred dollars ($2,500), or by hotl1 that imprisonment and 
fine.,, 
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16. California Code of Regulations, title 16, section 1399.521., provides: 

In addition to the grounds set forth in section 3527, subd. (a), of 
the code the board may deny ... suspend, revoke or place on 
probation a physician assistant for the following causes: 

(a) Any violation of the State Medical Practice Act which would 
constitute unprofessional conduct for a physician and surgeon. 

(cl) Performing medical tasks which exceed the scope at· practice 
of a physician assistant as prescribed in these regulations. 

17. California Code of Regulations, title 16, sectiQn 1399.540, provides: 

(a) A physician assistant may only provide those medical 
services which he or she is competent to perform and which are 
consistent with the physician assistant's education, training, nnd 
experience, and which are delegated in writing by a supervising 
physician who is responsible for the patients eared for by that 
physician assistant. 

(b) The writing which delegates the medical services shall be 
known as a delegation of services agreement. A delegation of 
services agreement shall be signed and dated by the physician 
assistant imd each supervising physician. A delegation of 
services agreement may be signed by more than one supervising 
physician only if the same medical services have heen delegated 
by each snpervising physician. A physician assistan.t may 
provide medical services pursuant to more lhan Qne delegation 
of services agreement. 

(c) The board or Medical Board of Cali rornia or their 
representative may require proof or demonstration of 
competence from any physician assistant for any tasks, 
procedures or management he or she is performing. 

(d) A physician assistant shall consult with a physician 
regarding any task, procedure or diagnostic problem which the 
physician assistant determines exceeds his or her level of 

. competence or shall refer such cases to a physician. 

18. California Code of Regulations, title 16, section l.399541, describes the tasks 
and activi!ies that may be performed by a physician assistant and provides; 
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Because physician assistant practice is directed by a supervbling 
physician, and a physician assistant acts as an agent for that 
physician, the orders given and tasks performed by a physician 
assistant shall be considered the same as if they had been given 
and performed by the supervising physician. Unless otherwise 
specified in these regulations or in the delegation or protocols, 
these nrders may be initiated without the prior patient specific 
order of the supervising physician. 

Jn imy setting, including for example, any ... out-patient 
settings ... a physician assistant may, pursuant to a delegation 
and protocols where present: 

(a) Take a patient history; perform a physical examination and 
make an assessment and diagnosis therefrom; initiate, review 
and revise treatment and therapy plans including plans for those 
services described in Section l399.541(b) through Section 
1399.541(i) inclusive; and record and present pertinent data in a 
manner meaningful to the physician. 

(b) Order or transmit an order for x-ray, other studies, 
therapeutic diets, physical therapy, occupational therapy, 
respiratory therapy, and nursing services. 

(c) Order, transmit an order for, perform, or assist in tlle 
performance of laboratory procedures, screening procedures and 
therapeutic procedures. 

(d) Recognize and evaluate situations which call for immediate 
attention of a physician and institute, when necessary, treatment 
procedures essential for the life of the patient. 

(e) Instruct and counsel patients regarding matters pertaining 10 
their physical and mental health. Counseling may include topics 
such as medications, diets, social habits, family planning, 
normal growth and development, aging, and understanding of 
and long-term management of their diseases, 

[Ii] ... ['II] 

(h) Administer or provide medication to a patient, or issue or 
transmit drug orders orally or ln writing in nccordance with the 
provisions of subdivisions (a)·(!), inclusive, of Section 3502.1 
of the Code. 
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(i)(1) Perform surgical procedures without the personal 
presence of the supervising physician which are 
customarily performed under local anesthesia. Prior to 
delegating any sueh surgical procedures, the supervising 
physician shall review documentation which indicates 
that the physician assistant is trained to perform the 
surgical procedures. Alt other surgical procedures 
requiring other forms of anesthesia may be performed by 
a physician assistant only in the personal presence of a 
supervising physician. 

(2) A physician assistant may also act as first or second 
assistant in surgery under the supervision of a 
supervising physician. The physician assistant may so 
act without the personal presence of the supervising 
physician if the supervising physician is immediately 
available to the physician assistant. "Immediately 
t1vailabk" means the physician is physically accessible 
and able to return to the patient, without any delay, upon 
the request of the physician assistant to address any 
situation requiring the supervi~ing physician's services. 

19. California Code of Regulations, title 16, section 1399.542, provides that the 
supervising physicinn continues to be responsible for the welfare of a patient even if the care 
of the patient has been delegated to a physician assistant. 

20. California Code of Regulations, title 16, section 1399.543,. subdivision (a), 
provides that "[a] physician assistant may be trained to perform medical services which 
augment his or her current areas of competency" by being in "the physical presence of a 
supervising physician who is directly in <1tlendance and assisting the physician assistant in 
the performance of the procedure.,. 

21. California Code of Regulations, title 16, ~ection 1399,545 describes the 
responsibilities of u supervising physician as follows: 

{a) A supervising physician shall be available in person or by 
electronic communication al all Limes when lhe physicia11 
assistant is caring for patients. 

(b) A supervising physician shall delegate to a physician 
assistant only those tasks and procedures consistent with the 
supervising physician's specialty or usual and customary 
practice and with the patient's health and condition. 
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(c) A supervising physician shall observe or review evidence of 
the physician assistant's perfonmmce of all tasks and procedures 
to be delegated to the physician assistant until assured of 
competency. 

(d) Tiie physician assistant and the supervising physician shall 
. establish in writing transport and back-up procedures for the 
immediate care of patients who are in need of emergency care 
beyond the physician assistant's scope of practice for such times 
when a supervising physician JS not on the premises. 

(e) A physician assistant and his or her supervising physician 
shall establish in writing guidelines for the adequate supervision 
of the physician assistant which shall include one or more of the 
followl ng mechanisms: 

(1) Examination of the patient by a supervising physician 
the same day as care is given by the physician assistant; 

(2) Countersignature and dating of all medical records 
written by the physician assistant within thirty (30) days 
that the care wns given by the physician assistant; 

(3) The supervising physician may adopt protocols to 
govern the performance of a physician assistant for some 
or all tasks. The minimum content for a protocol 
governing diagnosis and management as referred to in 
this section shall include tl1e presence or absence of 
symptoms, signs, and other data necessary to establish a 
diagnosis or assessment, any appropriate tests or studies 
to mder, drugs to recommend to the patient, and 
educution to be given the patient. For protocols 
governing procedures, the protocol shall state the 
information to be given the patient, the nature of the 
consent to be obtained from the patient, the preparation 
Hnd technique of the procedure, and the follow-up care. 
Protocols shall be developed by the physician, adopted 
from, or referenced to, texts or other sources. Protocols 
shall be signed and dated by the supervising physician 
and the physician assistant. The supervising physician 
shall review, countersign, and date a minimum of 5% 
sample of medical records of patients treated by the 
physician assistant functioning under these protocols 
within thirty (30) days. The physician shall select for 
review those cases which by diagnosis, problem, 
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treatment or procedure represent, in his or her judgment, 
the most significant risk to the patient; 

(4) Other mechanisms approved in advance by the board. 

(f) The supervising physician has continuing responsibility to 
follow the progress of the patient and to make sure that the 
physician assistant does not function autonomously. The 
supervising physician shall be responsible for all medical 
services provided by a physician assistant under his or her 
supervision. 

Resolving Conflicting Expert Testimony 

22. Jn resolving any conflict in the testimony of expert witnesses, the opinion of 
one expert should be weighed against that of another. Consideration should be given to the 
qualifications and believability of each witness, the reasons for each opinion, and the mutter 
upon which lt is based. California courts bavc repeatedly tmderscored that an expert's 
opinion is only as good as the facts and reason upon which that opinion is based. (Kennemur 
v. State ofCalifornia (1982) 133 Cal.App.3d 907, 924.) 

23. The determinative factor is whether the expert has sufficient skill or 
experience in the field so that his or her testimony would assist in the search for the truth. 
(Clwvez v. (]lock, Inc. (2012) 207 Cal.App.4th 1283, 1319.) 

24. In this case, each of the experts was qualified to provide expert opinions. A 
trier of fact may "accept part of the testimony of a witness and reject another part even 
though the. laller contradicts the part accepted." (Stevens v. Parke Davis & Co. (1973) 9 Cul. 
3d 51, 67 .) The trier of fact may also "reject part of the testimony of aw itness, though not 
directly contradicted, and combine the accepted portions with bits of testimony or inferences 
from the testimo11y of other witnesses thus weaving a cloth of truth out of selected material." 
(ld., at 67-68, quoting from Neverov v. Caldwell (1958) 161 Cal. App. 2d 762, 767.) Further, 
lhe fact finder may reject the testimony of a wilness, even an expert, although it is not 
contradicted. (Foreman & Clark Corp. v. Fallon (1971) 3 Cal. 3d 875, 890.) 

Here, in somc1 i nstanccs as discussed above, one or more of the experts was more 
qualified or provided more reasoned, credible testimony, and was therefore more persuasive 
on particular issues. Additionally, there were significant areas in which the experts' opinions 
overlapped. Relying on certain portions of an expert's opinion, as was done here, is entirely 
appropriate .. 

The Stamlanl ofCare, Gross, and Repeated Negligence 

25. A medical professional need only exercise that degree of skill, knowledge, and 
care ordinarily possessed and exercised by members of the professional specialty under 
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similar circumstances. (See, Tarasoffv. Regents ofUniversity ofCaliji:m1ia (1976) 17 Cal.3d 
425, 438.) Because the standard of care is a matter peculiarly within the knowledge of 
exper!s, expert testimony is required to prove or disprove that a health care professional 
acted within the standard of care unless negligence is obvious to a layperson. (Johnson v. 
Superior Cou/'l (2006) 143 Cal.App.4th 297, 305.) 

26. "Gross i1egligcnce" long has been defined in California as either a "want of. 
even scant care" 01· "an extreme departure from the ordinary standard of conduct." (Gore v. 
Board ofMedical Quality Assurance (1980) 110 Cal.App.3d 184, l 95-198; City ofSanta 
Barbara v. Superior Court (2007) 41Cal.4th747, 753-754.) 

27. Ordinary or simple negligence hns been defined as a departure from the 
standard of care. It is a "remissness in discharging known duties." (Keen v. Prisinzano 
(1972) 23 Cal.App.3d 275, 279; Kearl v. Board ofMedical QualityA.~mrcmce (1986) 189 
Cal.App.3d 1040, 1055-1056.) 

28. Repeated negligent acts mean one or more negligent acts; it does not require a 
"pattern" of negligent acts or similar negligent acts to be considered repeated. (Zabetian v. 
Medical Board ofCalifornia ('.:WOO) 80 Cal.App.4th 462, 468.) 

Evaluation a11cl Analysis 

RESPONDENT ENGAGED fN THE UNI.AWFUL PRACTICE OF MEDICINE WITHOUT A 
LICENSE 

RESPONDENT HIRED DR. BO!WP 1'0 ENSURE HE WOULD NOT BE SUPERVISED, AND 
DR. BORUP FAILED TO ADEQU!l TELY SUPeRVISE RESPONDENT 

29. Throughout the hearing, respondent made it clear that he resente.d performing 
liposuction surgeries for doctors who he felt were less qualified than him, and who made 
their living from his work, skills nnd talents. In order to have the control he wanted and get 
the pay he believed he deserved, respondent purposefully and intentionally set out to create a 
business arrangement !hat looked legitimate on paper, but allowed him to manipulate the 
system and run a liposuction business without the interference of a physician. 

Respondent hired Dr. Borup, who may huve been well-imentioned. bul lacked recent 
medical experience and was trying to return to medicine after suffering a debilitating stroke 
that left him unable to practice for 12 years. Respondent determined, even before the DSA 
was signed, that Dr, Borup would never perform a liposuction al Pacific Liposeulpture. Dr. 
Borup's entire experience performing liposuction was obtained at a weekend course he 
attended after he signed !he DSA, during which he participated in two liposuctions. He 
never performed another liposuction. Dr. Borup watched several liposuctions respondent 
performed in the beginning of their business relationship; however he had already agreed not 
to perform any himself. Dr. Bornp wus exactly what respondent was !ookfog for: a 
physician who was inexperienced in performing liposuction and was grateful to be associated 
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with the practice of medicine, who would not insist on having input into the bLLSincss 
operations, who would 11ol make demands or perform llposuctions, and who would provide 
respondent the cover of a physician that he needed to conduct his business. 

30. Afler his initial observations, Dr. Borup had no involvement in Pacific 
Liposculpture other than coming by the office occasionally Lo review a staek of medical 
records and to pick up his check. Dr. Borup and respondent contended that Dr. Boru.p went 
above and beyond his obligation to review five percent of the medical records he was 
required to review in bis capacity as a supervising physician, and that Dr. Borup actually 
reviewed ninety percent of them, That contenti.011 is rejected. California Code of 
Regulations, t.ille 16, section 1339.5445, subdivision (e)(3), requires that, when protocols are 
in effect between a supervising physician mid a physician assistant, the snpervising physician 
"shall review, countersign, and date a minimum of 5 percent sample of medical records of 
patients treated by the physician assistant functioning under these protocols within thirty (30) 
days." In the medical records presented at the hearing, the ones signed by Dr. Borup were 
not dated, and it was not possible to determine whether he reviewed those records within 30 
days of the treatment. The only note Dr. Borup dated was the one he drafted after his 
conversation with Dr. Batra. 

Dr. Borup did not see patients, did not consult with patients, did not perform any 
administrative duties, ru1d did not participate in Pacific Liposculpture's business. Dr, 
Borup's contention that he and respondent spoke often about the cases respondent Jiandled 
was not persuasive, given respondent's testimony that he felt no need to consult with Dr. 
Borup when CN, LW, KD and SM were contacting him with continuing concerns about their 
surgeries. In fact, when respondent determined his discussions with KD were not going well, 
he said he would turn the matter over to his attorneys - not Dr. Bornp, It is more likely that 
respondent's talks with Dr. Borup were idle conversations about perfunctory matters related 
to the business and were not significant conversations about patients or other aspects of the 
business. · 

31. Dr. Borup allowed respondrnt to operate autonomously and without proper 
supervmon. Although the DSA and other business related agreements compli.ed, on their 
faces, with the statues and regulations governing physician assistants and supervising 
physicians, in practice, the agreements were ignored. ln discussing SM's complaints, Dr. 
Borup testified that be "might" lmve spoken to respondent about them, but ifhe didn't he 
trusted respondent to do the right thing. Dr, Borup did not appear to be deceitful or coy 1n 
his testimony, and it is found that his testimony was sincere; however, lherc were several 
times when he was confused and uncertain. Dr. Borup bad little, if any, idea of what was 
going on at Pacific Liposculpture. 

32, The evidence demonstrated hy clear and convincing proof that Dr. Borup 
allowed respondent lo operate autonomously in violation of California Code of Regulations, 
title 16, section 1399.545, subclivi~ion (J), 
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DR.BORUP WASNOTCOMPETENTTODELEOATEAUTHOR!TYTORESPONDENT 

33. A supervising physician may delegate to the physician assistant "only those 
tasks and procedures consistent with the supervising physician's specialty or usual and 
customary practice." (Cal. Regs., tit. 16, § 1399.545, subdivision (b).) The evidence 
demonstrated by clear and convincing proof that liposuction surgery was not consistent with 
Dr. Borup's specialty or his usual and customary practice. He improperly delegated medical 
tasks and procedures lo respondent. 

CONCI.US!ON RE: UNLAWFUL PRACTICE OF MEDICINE 

34. Respondent's liposuction practice was not conducted under the type and level 
of physician supervision required within the meaning of Business and Professions Code, 
se(·Lion 3502. Business and Professions Code section 3500, slates the purpose of the 
Physician Assistant Practice Act: 

The purpose of this chapter is to encourage the more effective 
utilization of the skills of physicians, and physicians and 
podiatrists practicing in the same medical group practice, by 
enabling them to delegate health care tnsks to qualified 
physician assistants where this delegation is consistent with the 
patient's health and welfare and with the laws and regulations 
relating to physician assistants. 

35. Respondent's act.ions and business relationship with Dr. Borup circumvented 
this purpose and the supervision required before respondent eould perform certain medical 
services. Under Business and Professions Code section 2052, an individual must have a 
valid medical license to advertise or hold himself out as practicing any system or mode of 
treating the sick, or to diagnose. or treat nny blemish, deformity, disfigurement, or other 
physical or mental condition. Section 3502 authorizes a licensed physician assistant to 
perform medical services authorized by the regulations "when the services are rendered 
under the supervision of a licensed physician and surgeo11." As established above, 
respondent did not render services under Dr. Borup's supervision. He practiced medicine 
without appropriate delegated authority, exceeded the delegated scope of practice, and 
practiced without adequate supervision. Clenr and convincing evidence established that 
respondent engaged in the unlawful practice of medicine without a license. 

36. Respondcnl contended that his actions did not constilllle the unlawful practice 
of medicin.e without a license. In support, he argued that the regulations allow physician 
assistants to perform liposuctions under a local anesthesia. willmut the personal presence of a 
supervising physician. Respondent's argument is misplaced. 

Had respondent heen properly supervised as required by law, he may have been 
allowed to perform liposuctions under a local anesthetic, but this decision does not reach tlint 
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issue. The conclusion that respondent engaged in the unlawful practice of medicine does not 
rely on whether liposuction is regularly performed uoder local anesthesia. 

The statutes governing the tasks, duties and responsibilities that may be delegated to a 
physician assistant are extremely broad. Under California Code of Regulations, title 16, 
section 1399.541, subdivision (i)(l), a physician assistant may perform a surgical procedure 
customarily performed under local anesthesia without the personal presence of the 
supervising physician. The evidence established it is not unusual or a violation of a standard 
of care to perform liposuction surgery under a local anesthetic. Dr. Batra testified that 
dermatologists, who regularly perform liposuctions, always perform them under local 
anesthesia. The remaining experts testified that they perform some liposuctions under local 
anesthetic.. However, for them, liposuction is typically a part of a larger, more complicated 
surgery that must be performed under a general anesthesia; in those cases, the standard of 
care is to use a general anesthesia. 

37. Although complainant failed to establish that liposuction is a procedure that is 
not customarily performed under local anestl1esia, this decision nonetheless finds that 
respondent choreographed a medical practice that ensured he would not be properly 
supervised as a physician assistant. Clear and convincing evidence established that 
respondent engaged in the unlawful practice of medicine without a license. 

RESPONDENT WAS GROSSLY NEGLIGENT IN HlS CARE &TREATMENT OF 
PATIENT SM 

38. Clear and convincing evidence established that respondent engaged in an 
extreme departure from the standard of care imd that he committed gross negligence in his 
post·operntive care and treatment of patient SM. Dr. Sundine opined that responde.nt should 
have aspirated the patient's lump and referred her to Dr. Borup, and that bis failure to do so 
was an extreme departure fl'om the standard of care. Although Dr. Dubrow disputed that SM 
had a pse,1do bursa and agreed with respondent's initial recommended post-operative care, 
Dr. Dubrow did not examine SM. Additionally, he conceded that SM's lump should have 
been drained if it had not resolved itself after a period of time. Dr. Batra, a plm;tic surgeon 
and SM's subsequent treating physician, examined SM, and concluded that she had a pseudo 
bursa that should have been aspirated. Based on the totality of the evidence, Dr. Suncline's 
opinion was more persuasive than Dr. Dubrow's on this issue. Respondent was grossly 
negligent in his care n11d treatment of patient SM. 

RESPONDENT ENGAGED IN REPEATED NEGL!OENT Acrs 

39. Respondent engaged in repeated negligent acts in his care and treatment of 
LW, CN, KD and SM. Respondent used consent forms for eaeh patient that were misleading 
and did not adequately inform the patients who would be performing ll1eir surgeries. 
Respondent's false and misleading, advertisement and the confusing use of the title Director 
or Surgery caused patients to reasonably believe a medical doct(lr would have some 
involvement in their procedures. Each of these c(lnstitutcd departures from the standard of 
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care. ln addition. respondent's post-operative care of SM constitutes additional repeated 
negligence. Clear and convincing evidence established that respondent engaged in repeated 
negligent acts. 

RESPONDENT ENGAGED IN FALSE AND/OR MISLEADING ADVERTlSJNG 

40. Pacific Liposculpture advertised its services on the internet. At various times, 
the advertisements contained false and misleading statements, particularly as related to Dr. 
Borup and the "experienced team" of professionals who performed liposuctions. Respondent 
admilted the falsity of some of the content of Pacific Liposculptme's website, but contended 
he was not responsible for posting content on the website. Evidence at the hearing 
established respondent was involved in approving the content of the website and, as CEO of 
Pacific Liposculpture, Inc., he was further responsible for its content. The evidence also 
showed respondent regularly reviewed Pacific Liposeulpture's website and knew, or should 
have known, it c(lntained false and misleading statements. 

Statements that the liposuction procedure was painless do not rise to the level of false 
and misleading. The level of pain or discomfort varies with each patient and many patients 
do not have pain with the procedure. · 

Respondent's use of the title Direetor of Surgery, in conjunction with his being the 
medical practitioner performing all the liposuction surgery at Pacifie Liposuction and his 
failure to define his credentials and rely instead upou the abbreviations "P.A." or "PA - C," 
constitutes misleading advertising. 

41. The evidence showed by clear and convineing proof that respondent 
disseminated false and misleading advertising. 

RESPONDENT ENGAGED IN DISHONESTY 

42. Clear and convincing evidence established that respondent was dishonest by 
his false and misleading advertising. 

GENERAL UNPROFESSIONAL CONDUCT 

43. Pursuant to the findings of facts and discussions above, respondent engaged in 
acts that constituted engaging in the unlawful practice of medicine, gross negligence, 
repeated negligent acts, and diRseminating false and misleading advertising. Clear and 
convincing evidence established that respondent engaged in unprofessional conduct tbal is 
unbecoming a member in good standing in the medical profession, breached the rules and 
ethical codes of a physiciau assistant, and demonstrates an unfitness to pmct ice as a 
physician assistant. (See Shea v: Board ofmedical Examiners (1978) 81CaLApp.3cl565, 
575.). 
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Cause E\'isls to Impose Discipline on Respondent's License 

44. Cause exists under Business and Professions Code sections 3527, 2234, and 
California Code of Regulations, title 16, section 1399.521, subdivision (d), to impose 
discipline on respondent's license. Clear and convincing evidence established respondent 
engaged in the unlicensed practice of medicine, as described in the Findings of Fact and 
Evaluation above. 

45. · Cause exists under Business and Professions Code sections 3527, 2234, and 
California Code of Regulations, title 16, section 1399.521, subdivision (a), to impose 
disciplil1e on respondent's license. Clear and convincing evidence established respondent 
was grossly negligent in his post-operative treatment of SM, in violation of Business and 
Professions Code section 2234, subdivision (b), as described in the Findings of Fact and 
Evaluation above. 

46, Cause exists under Business and Professions Code sections 3527, 2234, ancl 
California Code of Regulations, title 16, section 1399.521, subdivision (a), to impose 
discipline on respondent's license. Clear and convincing evidence est<iblishcd respondent 
engaged in repeated acts ofnegligenec in his care and treatment of LW, CN, KD, and SM, in 
violation of Business and Professions Code, section 2234, subdivision (c), as described in the 
Findings of Fact and Evaluation above. 

47. Cause exists under Business and Professions Code sect.ions 3527, 2234, and 
California Code of Regulations, title 16, section 1399.521, subdivision (a), to impose 
discipline on respondent's license. Clear and convincing evidence established respondent 
disseminated false and misleading advertising in violation of Business and Professions Code 
sections 651, subdivisions (a), (b), and (e) and section 2271, as described in the Findings of 
Fact and Evaluation above. 

48. Ct1use exists under Business and Professions Code sections 3527, 2234, a11d 
California Code of Regulations, title 16, section 1399.521, subdivision (a), to impose 
discipline on respondent's license. Clear and convincing evidence established that 
respondent engaged in acts of dishonesty, in violation of Business and Professions Code 
section 2234, subdivision (e), when he disseminated false and misleading advertising, as 
described in the Findings of Fact and Evaluation above. 

49. Cause exists under Business and Professions Code sections 3527, 2234, and 
California Code of Regulations, title 16, section 1399.521, subdivision (a), to impose 
discipline on respondent's license for general unprofessional conduct. Clear m1d convincing 
evidence established respondent engaged in conduct that breached t11e rules or ethical code 
for physician assistants and which was unbecoming of a physician assistant in good stm1ding 
in the medical profession, as described in the Findings of Fact and Evaluation above. 
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Cause for Discipline was Not Establislzed for All Charges 

50. As explained above, clear and convincing evidence did not establish 
respondent failed to maintain adequate and accurate medical records in violation of Business 
and Professions Code section 2266. 

51. As explained above, clear and convincing evidence did not establish that 
respondent engaged in an extreme departure from the standard of care in his care and 
treatment of patients LW, NC, or KD, in violation of Business and .Professions Cocle sections 
2234, subdivision (b). 

The Appropriate Measure ofDiscipline 

52. The board has issued Disciplinary Guidelines to assist in determining the 
proper measure of discipline to be imposed for a licensee's violations. For findings of 
deceptive advertising, the guidellnes recommend a minimum penalty of stayed revocation 
with at least two years' probation to a maximum of revoeation. For findings of gross 
negligence and repeated acts of negligence, the guidelines recommend a minimum penalty of 
stayed revocation with at least five years' probation to a maximtm1 of revocation. For 
findings of dishonesty, the guidelines recommend a minimum penalty of stayed revocation 
with at least five years' probation to a maximum of revocation. For findings of practicing 
medicine without delegated authority, exceeding the delegated scope of practice and without 
adequate supervision, the guidelines recommend a minimum penalty of stayed revocation 
with at least three years' probation to a maximum of revocation, 

The absence of prior discipline is an important mitigating circwnstance, and it is a 
particularly strong factor when the professional has engaged a professional practice for a 
substantial time. (Waysman i~ State Bar (1986) 41 Cal.3d 452, 457 [12 years of practice),) 
A professionnl's good faith is a matter to consider in determining whether discipline should 
be imposed for acts done through ignorance or mistake, (Black v. State Bar (1972) 7 Cal.3d 
676, 692,) 

.53. In this case, respondent has a history of discipline. His license was issued on a 
probationary basis because he failed to disclose a criminal conviction for being a "disorderly 
person" he received in 1992, when he was 18 years old. The prior discipline of respondent's 
lieense was based on conduct that was remote in time, and does not require enhanced 
discipline here. 

However, the allegations in this case, and the findings on those allegations, are 
extremely serious. Respondent does not have a medical degree, yet he believed himself to be 
more experienced, trained, and skilled than a medical doctor, Although respondent may be 
skilled at performing liposuction surgeries, he is not a physician. Respondent does not have 
the breadth of experience and knowledge gained by going through medical school courses, 
and successfully completing an internship and residency. Respondent (and the public) were 
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fortunate that respondent was not faced with a life threatening medical complication that 
coukl have presented during the procedures. 

Perhaps more disturbing, and certainly reflective ofrespondenfs character and 
judgment, was his conduct in establishing Pacific Liposculplure with the clear intent to 
practice medicine without competent supervision. He obtained lhe services of a physician 
who had absolutely no experience in liposuctions, who agreed not to perform any 
liposuctions, and who was content to stop by occasionally to look at some records and piek 
up n check. And there is a serious question as to whether Dr. Borup was competent to 
evaluate the standard of care represented by those records. 

Although respondent sought a physician with liitle or no experience, he disseminated, 
or caused to be disseminated, advertisements that misrepresented and exaggerated Dr. 
Bornp's crcdelllials and the make"'UP of the Pacific Liposculpture's professional "team.'' At 
the time he was touting Pacific Liposculpture's vast experience, training and knowledge, he 
had only been licensed as a physician assistant in California for three years. Respondent 
testified he tried to change and/or remove any potentially misleading information and he 
stated he no longer uses the title Director of Surgery. However, his testimony lacked a 
sincere demonstration of admission of error, remorse or contrition; instead he testified he 
took the5e actions because he thought the board wanted him to, and to avoid the strict 
:;crutiny of the board. 

It was suggested that respondent is currently working for a board certified plastic 
surgeon, and is now properly supervised. However, that physician did not appear at the 
hearing and no evidence was presented about the terms and conditions of respondent's 
eurrent employment. 

54. The board's highest priority in exereising its licensing, regulatory, and 
disciplinary functions is protection of the public. "Whenever the protection of the public is 
inconsistent with other interests sought to be promoted, the protecli()n of the public shall be 
paramount." (Bus. & Prof, Code,§ 3504"2.) Under the totality of the circumstances 
presented, the public would not he protected if respondent were to retain his license. Careful 
thought and deliberation was given to alternate disciplinary measures; however, the 
cu111ulat.ivc nature of respondent's conduct, his intentional scheme to circumvent the rules 
and regulations governing physician assistants, and consideration of the overriding concern 
for public safety require this result. Revocation is the only appropriate measure of discipline 
thal will protect the public. 

The Reasonable Cosrs ofJnvestigatiotl and Prosecution 

55. Under Business and Professions Code section 125.3, complainant may request 
tllat an administrative law judge "direct a licentiate found to have committed a violation or 
violations of the licensing act to pay a sum not to ,exceed the reasonable costs of the 
investigation and enforcement of the case." 

81 



The Office of Administrative Hearings (OAH) has enacted regulations for use when 
evaluating an agency's request for eosts under Business and Professions Code section 125.3. 
(Cal. Code Regs., tit. :l, § 1042.) Under the regulations, a cost request must be accompanied 
by a declaration or certification ofcosts. The declaration "may be executed by the agency or 
its designee and shllll describe the general tasks performed, the time spent on each task and 
the method of calculating the cost." Alternati.vely, the agency may provide a bill or invoice. 
(Cal. Code Regs., tit. I,§ 1042, subd. (b)(l).) For services provided by persons who are not 
agency employees, the declaration mm,t be executed by the person providing the service and · 
must describe the general tusks performed, the time spent on each task and the hourly rnte. 
In lieu of the declaration, the agency may attach copies of the time and billing records 
submitted by the service provider. (Cal. Code Regs., tit. 1, § 1042, subd, (b)(2).) 

56. Complainant seeks costs related to the investigation and prosecution of this 
matter in the iunount of $113,201.50, based on $17,171.50 for investigative costs and expert 
review services, and $96,030.00 for costs incurred by the Attorney General's Office through 
February 15, 2016. Under Business and Professions Code section 125.3, costs awarded mny 
not exceed the reasonable costs of investigation and enforcement of the case with respect to 
the licensing act violations. In this case, all of the charges alleged in the Acensation were 
allegations that respondents violated the rules, regulations and policies that govern physici<111 
assistants. 

57. Five documents certified by Thomas Morris, Supervising !nvefitigator for the 
·Division of Investigation, related to investigative and expert review services costs incurred 
with regard to the aceusation against respondent. Each document referenced as different 
"Division of Investigation Case Number,'' For the investigative services c.osts, each 
document listed the hourly rnte and total number of hours spent on its respective sub-case for 
tbe years "2013/2014" and "2014/2015.4°" The hours were broken down into an 
approximation of how many hours were speut on conducting interviews, records review, 
!ravel and report writing. For example, tbe document relating to Division of!nvestigation 
Case Number IE-2013·230309 provided, "Of the costs shown above, approximately 4 hours 
were spent on conducting interview; 4 hours spent on records review; 3 hours spent on 
travel; 4 hours spent on report writing." 

For the Expert Review Services, dates, hours, and the hourly rate were provided. No 
other information, not even the name of the expert reviewer, was provided. 

None of the documents included information regarding, the specific tusks performed, 
the date they were performed, or how long each task took. Further, one of the certifications 
related to an investigation of a complaint presumptively filed by a patient whose allegations 
were not included in the accusation, Because the certifications did not comply with the OAH 
regulation, it is impossible t() determine if the costs claimed are permissible charges under 
Business and Professions Code section 125.3, or to determine the reasonableness of the costs 

4D It is assumed the reference is lo the fiscal year. 
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being sought. As a result, complainant's request for investigative and expert review costs 
must be denied. 

58. The Certification of Prosecution Costs prepared by Deputy Attorney General 
Martin W. Hagan suffers from the same infirmities. The certification from Mr. Hagan 
requested costs of enforcement in the amount of $96,030. The certification foiled to include 
a breakdown of tasks by the professional who performed them, their general nature, the 
amount of time spent on each task. and the amount charged; it listed only a cumulative 
amount of hours incurred by four persons from October 2014 through February 2016, their 
hourly rate and the total claimed. Because the certification did not comply with the OAH 
regulation, it is impossible to determine if the costs claimed are permissible charges under 
Business a.nd Professions Code section 125.3, or to determine the reasonableness of the costs 
being sought. As a result, C\lmplainant's request for prosecution lees and costs must be 
denied. 

ORDER 

fT IS HEREBY ORDERED THAT Physician Assistant License PA19449 issued to 
respondent, Roduey Eugene Davis, is revoked. 

DATED: April 25, 2016 

SUSAN J, BOYLE 
Administrative Law Judge 
Office of Administrative Hearings 
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BEFORE THE 
PHYSICIAN ASSISTANT BOARD 
MEDICAL BOARD OF CALIFORNIA 

DEPARTMENT OF CONSUMER AFFAIRS 
STATE OF CALIFORNIA 

In the Matter of the Accusation ) Case No: lE-2013-230309 
) 

RODNEY EUGENE DAVIS, P.A. ) 
) 

Physician Assistant ) 
License Number PA 19449 ) 

) 
Respondent ) 

ORDER GRANTING STAY 

On June 7, 2016, Robert W. Frank, Esq. on behalf ofRodney Eugene Davis, P.A., 
filed a Petition for Reconsideration of the Decision in this matter. The Decision was made 
and entered on May 13, 2016, with an effective date of June 10, 2016. 

Execution is stayed until June 20, 2016. 

This stay is granted solely for the purpose ofallowing the Board time to evaluate and · 
consider the Petition for Reconsideration of Decision. 

DATED: June 8, 2016 

PHYSICIAN ASSIST ANT HOARD 

By: . ffit/(~
Glenn L Mitchell, Jr. 
Executive Officer 



BEFORE THE 
PHYSICIAN ASSISTANT BOARD 

MEDICAL BOARD OF CALIFORNIA 
DEPARTMENT OF CONSUMER AFFAIRS 

STATE OF CALIFORNIA 

In the Matter of the Accusation Against: ) 
) 

RODNEY EUGENE DAVIS, P.A. ) Case No. I E-2013-230309 
) 

Physician Assistant ) 
License Number PA 19449 ) 

) 
Petitioner ) 

) 
~~~~~~~~~~~~> 

ORDER DENYING PETITION FOR RECONSIDERATION 

The Petition filed by Robert W. Frank, Esq. on behalf of Rodney Eugene Davis, P.A. for the 
reconsideration ofthe decision in the above-entitled matter having been read and considered by 
the Physician Assistant Board, Medical Board of California, is hereby denied. 

This Decision remains effective at 12:01 a.m. on .June 20, 2016. 

IT IS SO ORDERED: .Tyne 16-lQ.lQ 

Robert E. Sachs, P.A., President 
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