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. b STATE OF CALIFORNIA

A G RR(S MEDICAL BOARD OF CALIFORNIA
.Attormey General of California ) _ -
THOMAS S.LQZAR I SACRAMENTO Yebewary 3. 20 1§
Supervising Deputy Attorney General W T F ARl o, ANALYST
Mfm‘m W%HAE&N g BY Zton & Miblone  ANALYST
Deputy Attorney General '
State Bar No. 155553

110 West "A" Street, Suite 1100

-San Diego, CA 92101 i ' :

P.O. Box 85266 - s

San Diego, CA 92186-5266 ' :

Telephone: (619) 645-2094

Facsimile: (619) 645-2061

Attorneys for Complainant

N BEFORE THE .
PHYSICIAN ASSISTANT BOARD OF CALIFORNIA
DEPARTMENT OF CONSUMER AFFAIRS

STATE OF CALIFORNIA
In the Matter of the Accusation Against: Case No. 1E-2013-230300
RODNEY EUGENE DAVIS, P.A,
8899 University Center Lane, Suite 250 B
8an Diego, CA 92122 ' ACCUSATION

Physician Assistant License No. PA15449

Respondent.

Complainant alleges:
PARTIES
1. (lenn L. Mitchell, Jr. (Complainant) brings this Accusation solely in his official capacity
a8 the Bxecutive Officer of the Physician Assistant Board, Departmént of Consumer Affairs.
2. On ot about October 30, 2007, the Physician Aﬂsistaét Board of California issued
Physician Assistant License Number PA19449 1o Rodney Bugene Davis, P.A. (Respondent). The
Physician Assistant License was in full force and effect at all times relevant to the charges and
allegations hrought herein and will expire on Anpust 31, 2015, unless renewed.
s
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JURISDICTION

3. This Accusation is brought before the Physician Assistant Board of California (Board),
Department of Consumer Affairs, under the authority of the following laws, All section references
are 10 the Business and Professions Code (Code) unless otherwise indicated.

4, Section 3527 of the Codse states:

“(a) The board may order the denial of an application for, orthe issuance é&bj;aaz

to terms and cox}ditions of, or the suspension or revocation of, oi‘ the imposition of

probationary ccnditioﬁs upon a physician assistant license after a hearing as required

in Section 3528 for unprofessional conduet that inchodes, but is not lmited to, a

violation of this chapter, a violation of the Medical Practice Act, or a violation of the

,iegulations- adopted by the board or the Medical Board of California.

“(f) The board may order the licenses to pay the costs of montioring the
prbbati{mary conditions imposed on the license.

4 W
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5. Beection 3502 of the Code states:

“(a) Notwithstanding any other provision of law, a physician assistant may
perform those medical services as set forth by the z:fzguiaﬁom- of the board when the |
services are rendered under the supervision of a licensed physician and surgedsa orof -

phiysicians and surgeons approved by the board, except as provided in Section 3502.5.

£33 2

6. Section 2234 of fhe Code, states:

“The board shall take action against any licensee who is charged with
unprofessional conduet. In addition to other provisions of this article, unprofessional
conduct includes, but is not Hmited 1o, the follﬂ'@img:

“(a) Violating or attempting to violate, direé:ﬂy or incﬁreatly, assisting in or
abetting the violation of, or conspiring to violate any provision of this chaptbex,

“(b) Gross negligence,
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“(c} Repeated negligent acts, To be repeated, there must be two or more
negligent acts or omissions. An initial negligent act or omission followet by n separate
and distinet departixr& from the applicable standard of care shall constitute repeared
negligent acts,

“(1) An initial negligent diégnosis followed by an act or omission medically
appropriate for that negligent diagnosis of the pétie:nt shall constitute a single negiigm}t
act,

“(2) When the standard of care requires a change in the diagnosts, act, or
pmission that constitutes the negligent act described in paragraph (1), including, but not
limited to, & r&evaiuatieﬁ of the diagnosis or & changs in treatrent, and the Iicenéa@’s
couduct departs from the app]ieable standard of care, each departure constitutes a
separate and distinct breach of the standard of care. |

“. . | |

“(e) The commssion of any act involving dishonesty or corruption which is
substantially related to the qualifications, functions, or duties of a physician and

. surgeon.

“(f) Any action or conduct which would have warranted toe denial of a

cartificate. |

% E
e

7. Unprofessional conduct under California Business and Professions Code section 2234 is

conduet which breaches the rules or sthical code of the medical profession, or conduet which is |

unbecoming to a mmember in good standing of the medical profession, and which dﬁ:munﬁht&t&s an
unfitness to practice medicine.’
8. Section 2052 of the Cods, states:

“(u) Notwithstanding Section 146, any person who practices or attempis {o

practice, or who advertises or holds himself or herself out as practicing, any system or

! Shea v. Board of Medical Praminers (1978) 81 Cal. App.3d 564, 575,

3
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mode oftreating the sick or afflicied in this state, or who diagnoses, treats, operates for,
or prescribes for any allment, blemish, deformity, disease, disfigurernent, disoxder,
injury, or other physical or mental condition of any person, without having at the time
of so doing 2 valid, urevoked, or umuspeﬁded certificate as provided in this chapter or
without being authorized to perform the act pursuant to a certificate obtained in
accordance with some other provision of law is guilty of a public offense, punishable
by & fine not exceeding ten thousand dollars {$10.,000}, by imprisonment pursuant 1o
subdivision (h) of émﬁo& 1170 of the Penal Code, by imprisopment in a county jail not
exceeding orie year, or by both the fine and either imprisonment,
 “(b) Any person who congpires with or aids or abets another to commit any act
described in subdivision (a) is guilty of & public offense, subject fo the punishment
described in that subdivision. a
.. (&) The remedy provided iﬁ this section shall not preclude any other rémea«;iy
provided by law.”
g, éecﬁon 2264 of the Code, statas; |
 “The employing, directly or inciiresﬁy, the aiding, or the abetting of any
unlicensed person or any suspended, revoked, or unlicensed practitioner to engage in
the practice of medicine or any other mode of treating the sick or afflicted which
requires a license to practice constitutes unprofessional conduct.”
10,  Section 2271 of the Code, states:
“Any advertising in violaton of Sectinn 17500 relating to false or
misleading advertising, constitutes unprofessional conduct. |
11, Section 651 of the Go&.e, states:

“(a) 1t is unlawful for any person licensed under this division or under any
initiative act referred to in this division fo disseminate or cause to be disseminaied any
fort of public commupication containing a false, frandulent, misleading, or deceptive
statement, claim, or image for the parpose of or liksly to induce, dirently or imdirﬁacﬂy;

the rendering of professional services or furnishing of products in connection with the

4
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professional practice or business for which he or she is licensed. A “public
communication” asused in this section includés, but is ot limited to, communication
by means of mail, television, radis:;, motion picture, newspaper, book, list or divectory
of healing arfs prar;ﬁtioﬁers, Internet, or other electronic communication.

“(b) A false, frandulent, misleading, or deceptive statemnent, claim, or image
includes a statement or claim that does any of the following:

“(1) Contains a misrepresentation of fact.

“(2) 1s likely to mislead or deceive because of 4 failure {o disclose material

facis,

*(3) Contains other representations or implications that in reasonsble
probability will cause an ordinarily prudent person to misunderstand or be deceived.

£ 3
R

“(e) Any person 50 licensed may not use any professional card, professional
announcement card, office sign, letterhead, telephone directory listing, medical Hst,

medical directory listing, or a similar professional notice or device if it includes a

statement or claim that is false, fraudulent, misleading, or deceptive within the

meaning of subdivision (b).
“(g) Any violation of this section by a person so licensed shiall constitute good

cause for revocation or suspension of his or her license or other disciplinary action.

L 9%
ax o

v | Sectic;n, 17500 of the Code states:

“It is mllawfiﬁ for any pe:son: firm, corporation or association, or any
employee t‘iiamo.f with intent directly or indirectly to dispose of real or personal
property or to perform services, prafessiézxai or otherwise, or anything of any nature
whatsoever or to induce the public to enter into any obligation relating therets, to
make or disseminate or canse to be made or dis_s_emiugted befors the public in thus
state, or to make or disseminate or cause 10 be made or disseminated from this state

5
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before the public in any state, in any newspaper or other publication, or way
advertising device, or by public outery or proclamation, or in any other mannar oy
means whatever, including over the Intemet, any statement, concerning that real or
personal property or those services, professional or otherwise, or conceming any
circumstance or matier of fact connected' with the proposed performance or
disposition thereof, which is untrue or misleading, and which is iuicwng, or which by
the exercise of reasonable care should be known, to be untrue or misleading, or for
any person, firm, or corporation to so make or digserninate or cause to be so made or
disseminated any such statement as part of a plan or scheme with the inif:n% notto sell
that personal property or those services, pmfessiéna} or otherwise, so advertised at
the price stated therein, or as 5o advertised. Any violation of the p'rmrisions' ofthis
section i¢ a misdemeanor punishable by impﬁsonmem in the county jail not
exeeeding six months, or by a fine not exceeding two thousand five hundred dollars
($2,500), or by both that imprisonment and fine.”
13, Califamié., Code of Regulations, title 16, section 1399.521 states:

“In addition to the grounds set forth in seotion 3527, subd. (&), of the code the
board may deny, isyue subject to terms and cemdiﬁoiﬁs, suspend, revoke or place on
probation a physician assistant for the following causes: |

| (@) Any violation of the State Medical Practics Act which would canstitute
unprofessional conduet for a physician and surgeon.

u‘ . ' !

""‘(d‘) Performing medical tasks which exceed the scope of practice of 2
physician assistant as prescribed in these regulations.”

14, California Code of Regulations, title 16, section 1399.540, states:

“(2) A physician assistant may only provide those medical services which be or
she is competent to perform and which are consistent with the physician assistent’s
ecucation, training, and expetience, and which are delegated in writing by a
supervising physician wheo is responsible for the patients cared for by that phiysician

6
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assistant. _

“(b) The writing which delegates the medical services shall be known as &
delegation of sarvices agreement. A delegation of services agreerent shall be signed
and dated by the physician assistant and each supervising phiysician. A delegation of
services agreerﬁent may be si gﬁed by more than one supervising physician only if the

same medical services have been delege;ted by each supervising physician. A physician
assistant way provide médical services pursuant to more than one delegation of
services agreement,
«

“{d) A physician assistant ghall consult with a physician regarding any task,
procedure or diagnostic problem which the physician assistant deterines excesds his
or her level of (:cmlzpetance or shall refer such cases to a physician.”

15. California Code of Regulations, tifle 16, section 1359.541, states:

“Because physician assistant practice is directed by aﬁ supervising physician, and
a physician aséistant acts ag an aéent for that phyéic:ian, the orders given and tasks
performed by & physician assistant shall be considered the same as if they had been
given and performed by the supervising physician. Unless ot‘ﬁanwise specified in these
regulations or in the delegation or protocols, these orders may be initiated without the
prior patient specific order of the supervising physician. In any setting, including for
example, any licensed health facility, out-patient setfings, patients’ "reﬁicians&é,
residential facilities, and hospices, as applicable, a phiysician assistant may, pursuant to
a delegation and protocols wherg present: E

“(a) Take a patient history, perform a physical axa.{ninaﬁen and make an
assessment and diagnosis therefrom; ﬁlitiaié; review and revise treatment and therapy

plans including plans for those services deseribed in-Section 1399.541(b) through

Section 1399.541(1) inclusive; and record and present pertinent data in a manner

meaningful to the physician.
1t
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“(b) Order or transmit an order for-x-ray, other studies, therapeutic diets,

physical therapy, occupational therapy, respiratory therapy, and nursing services.

“(¢) Order, transmit an order for, perform, or assist in the performance of
laburatory procedures, sereening procedures and therapeutic procedures.

“(d) Recognize and evaluate situations which call for immediate attention of a
physi'oian and instifute, when necessary, treatment procedures essential for the life of
the patient.

*{e) Instruct and counsel patients regarding ;1latters pertaimng to their physical
and mental health. Counseling may include topics such as medications, diets, social
habits, family planning, norinal growth and developrient, aging, and understanding of
and long-terin-management of their diseases.

“([) Initiate arrengements for admissions, cample{e forms and charts pertinent
o the paﬁém”s‘ medical record, and provide services 10 patients requiring continuing
care, including patients at home,

“(g) Initiate and facilitate the referral of patients to the appropriate health
facilities, agencies, and resources of the community.

“(h) Administer or provide rﬁedicatien 10 a patient, or issue or transmit drog
orders orally or in writing in accordance Wiﬂﬁ the provisions of subdivisions {a)-(f),
inclusive, of Section 3502.1 of the Code.

“(i)(i§ Pexforn surgical procedurés without the personal présence of the
supervising physician which are customarily performed under local anesthesia, Priorto
delegating any such surgical procedures, the supervising physician shall teview
documentation whick indicates that the physician assistant is frained to perform the
surgical procedures, All other surgical procedures requiring other forms of anesthesia
may be performed by a ph;;fsiciazx assistant onty in the p&rsmi&l presence of an approved

supervising physician.,

23 A physician assistant may also act as first or second assistant in surgery '

under the stipervision of an epproved supervising physician.”

8
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16.  Califorma Code of Regulations, title 16, section 1399.542, states:

“The delegation of procedures to a physician assistant under Section 1399.541, .
subsections (b) and (c) shall not relieve the supervising physician of primary
continued responsibility for the welfare of the patient,”

17. California Cede of Regulations, title 16, section 1399.545, states:

“(a) A supervising physician shall be available in person or by electronic

comMmuni eatien.at all times when the physician assistant is caring for patients.

(k) A supervising physician shall delegate to a physician assistant only those
tasks and procedures consistent with the supervising physician's specialty or usual
and customary practice and with the patient’s health and condition,

“{c} A supervising physician shall observe or review evidence of the physician
assistént’s_perfomnanc& of all tasks and procedures o be delegated to the physician
assistent untit assured of competency. 7

“(d) The physician assistant and the supervising physician shall establish in
writing transpost and back-up procedures for the immediate care ;)f patients who are i
need of emergency cave beyond the physician assistant’s scope of practice for such
times when a supervising physician is not on the premises.

-“ta) A physician assistant and his or her supervising physician shall establish in
writing guidelines for the adequate supervision of the physician assistant which shall
include one or more of the following mechanisms:

“(1) Examination of the patient by a supervising physician the same day as
céra is given by the physician assistant;

*“(2) Countersignature and dating of all medical records written by the
physician assistant within thirty (30) days thiat the care was given by the physician
assistant; _

“(3) The supervising physician may adopt protocols to govern fhe
performance of & physician assistant for some or all tasks. The minimum content for
a protocal governing diagnosis and management as referred to _iﬂ thiz section shall’

9
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include the presence or absence of symptoms, signs, and other data necessary 1o
establish a diagnosis or assessment, any appmpriéte tests or studies to ordes, drogs ﬁ:}
recommend to the patient, and education to be given the patient. For protocols
governing procedures, the protocol shall state the information to be given the patient,
the natare of the consent to be obtained from the patient, the preperation and
technique of the procedure, and the follow-up care. Protocols shall be developed by
the physician, adopted from, or referenced to, texts Gf {31’11&1; sources, Protocols shall
be signed and dated by the supervising physician and the physician assistant. The
supervising phys fmi.an_r shall review, countersign, and date a minimum of 5% smpk:
of medical records of patients treated by the physician assistant functioning undes
these prétc}cols within thirty (30} days. The physician shall select for review those

- cases which by diagnosis, problers, treatient or procedure represent, in his or her

L e e i st + i

Judgment, the most significant risk to the patient;

progress of the patient and to make sura that the physician assistant does not function
autonomously, The supervising physician shall be responsible for all medical services

provided by a physician assistant under his or her supervision.”

18.
administrative law judge to direct & licentiate found to have committed & violation or violations of the

Hoeensing act to pey a stun not to exceed the reasonable costs of the investigation and enforeemert of

the case,
i
i
e
1111

it

“(f) The supervising physiclan hes continuing responsibility to follow the

“(4) Other mechanisms approved in advance by the board.

COST RECOVERY:

Section 125.3 of the Code states, in pertinent part, that the Board may request the

¢

10
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1| respondent on May 16, 2013, modified the type of business description 1o “Mansgement Services for

| registered domestic corporation in the State of California, According to documents filed with the

FIRST CAUSE OF DISCIPLINE

(ﬁxl‘licensed Practice of Medicinej

19, Respondent is subject to disciplinary action under sections 352‘?’, 2234, 2234,

subdivision (2), as defined by sections 2052 and 3502, of the Code, and California Code of!

Regulations, fitle 16, section 1399.521, subdivision (&), in that he has engaged in the unlicensed
practice of medicine, as move particulacly alleged hereinafier:

20. ¢« On or about August 3, 2010, respondent formed Pacific Liposculpture, Inc., a duly

State of California, the address for Pacific Liposculpture, Inc., was listed as 8899 University Avenue,
University Laﬁe_,"ﬁlﬁte 250, San Diego, CA 92122, and the stated purpese of the business was
“Liposculpture,” Respondent was identified as holding the positions of Chief Executive Officer,|
Secretary and Financial Officer for Pacific Liposculpture, Inc..

21, Afierissues arosa'wit_h .raspoziﬁ&ﬂ‘t”s former “supervising physician,” respondent sough
out another physﬁci_an to fill the role as his new “supewisiﬁg physician™ in furtherance of the
liposculpture enterprise. Respondent ended ép mﬁﬁeciing with Dr, 1B, after Dr. J.B. saw a Craigslist
advertiserent. After respondent and Dr. I.B. met with each other, they entered into their business
arrangelnent concerning Pacifie Liposculpture. A delegation of services agreement was prepared and
it wag ,égmeﬁd between the two that respondent would lp@a‘f@m all of the liposuction procedures at
Pacific Liposeulpture, | |

22, Omorabout December 21,2010, Dr. 1.B., applied for a fictitious name permit (FNP) for|
the business x;ame of Pacific Liposculpture which also had lﬁxe; business location of 8899 University
Avenue, University Lane, Suite 250, San Diego, CA 92122, The FINP tequest was approved by the
Board effective January }4, 2011, with an expiration date of January 30, 2013, uanless renewed.

According to respondent, he was employed by Pacific Liposculpture as an independent contractor

under his dba name of Davis Medical wherein he performed “all the lipo procedures”™ at Pacific

® The State of Califémﬁ&, Seorstary of State, Statement of Information foro filed by

Lipesculptare office.”

11
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| liposculpture (lipo) techniques™ and our “body contouring procedures achieve amazing results in a

It highly trained liposuctionists with 2 combined experience of well over 10,000 lipo procedures” and

L |l fact, he never performed = single liposuction prc:c:ec}ufe for the three years he was the Medical

Il Director at Pacific Liposculpture, Instead, Dr. 1.B. delegated all of the liposuction surgeries io

~with more than 20 years experience” and that he, “along with his highty trained liposuction team, wili]

| help to minimize your risks while offering you the ‘b_est'passjbl.e care all uwader local anesthesia™ The

| knowledgein his state-of-the-art outpatient surgical setting” The Pacific Liposculpture advertising

Liposculptuze.
23, Pacific Liposculpture’ advertised, among other things, that “our team is comprised of;

only the most skilled medical professionals whe long ago decided to specialize in advanced

spa-like outpatient setting.” The Pacific Liposculpture’s website identified Dr. J.B. as “your Pacific

Liposculpture Medical Director” end touted that he was “an accomplished board certified phiysician

website further advertised that “[blecause of Dr. [TB.'s] advanced training ané experience in
liposuction technology, Pacific Lipo’s procedures significantly reduce pain, swelling and bruising,
while providing you with smoother results, tighter skin, permanent improvement and no unsighily

scars.” Pacific Liposculpture’s ad;fertising further proclaimed that “Dr, [1.B.] supervises a team of]
“[a]s Medical Diréctor of Pacific Liposcuip’sufe, Dr. [1.B.] offers patients & lifetime of experience and|

concerning Dr. 1B, was false and misleading. Dr. IB., in truth and fact, did not specialize in any
advanced Hposuction wohﬂqu&s, did not have advanced training and experience in lposuction
technology, he did not supervise a kighly trained team.of d_[iposm:tianis;‘ﬁs* and the “oulpatient surgical
setting” was not “his” and was not “state-ofsthe art” In truth and feet, Dr. LB, was an
anesthesiologist, and not a formally trained surgeon, he had not practiced medicine for approximately
ten years because he had been recovering from a medical condition, and his training in lipémcti@i'
was limited 1o a weekend course in Florida that he took in September 2010, Moreover, D LB, never

had any intention of performing any liposuction procedwres at Pacific Liposeulpture and, infrath and

3 Unless otherwise noted, Pacific Liposcnipture shall generally yefer to the Pacifie;
Lipusculpture operation including, but not limited to, Pacific Liposculpture, Pacific Linosculpture,
Inc., Davis Medical, and respondent and Dr. 1.B,, as individuals.

12
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respondent, 2 physician’s assistant as the “Director of Surgery” for Pacific Liposuction. Respondent’s

| advertised “state of the art surgery center” was not an accredited surgery center and censisted of &

@Y (¥, E (%54 N

| surgery as his “Director of Surgery” title implies. According to respondent’s curriculum vitae, he!

! received his “cosmetic surgery” experience as physician assistant while working at Beverly Hillg

| In surrendering his medical license, respondent admitted to aiding and abetting the unlicensed

1 practice of medicine. The business operation at Beverly Hills Liposculpture was sitilar, in many

| the names ¢

| at “a swank office in Beverly Hills’ Rodeo Brive” where the liposuction was advmxsed s an

single room where the liposuckons were performed. The “surgery center” contained cqﬁipment
respondent acquired through fespondexzt‘g management services organization (MSO) and did not have
a fully stocked crash cart in case of a medical emergency. ‘ | ‘

| ‘24. Respondent, as a physicién assistant, has no formal surgical waining, As a physician
agsistant, he has not attended an accredited medical school nor has he ever fixiishéd a medical

internship prograrm, surgical residency program or any fellowship program in cosmetic and/or plastic

Liposculpture and thén with a Dr. K.C, Beverly Hills Liposculpture was established by Dr. C.B.,' & |
radiologist, who ultimately surrendered his: mecﬁca} license after being cenvicted of wracticing

medicine without a license by aiding and abetting the practice of medicine by an unlicensed person.

respects, to Pacific Liposculpture, with the procurement of an upscale office space, heavy advertising,

and medical procedures that were not performed by a formally trained and skilled costetic and/or|

plastic surgesn.’ Respondent’s curriculum vitae also indicates he worked with Dr. X.C. from|

approximately March 2009 to September 2009. Dr. K.C. was formerly board certified in emergency |

medicine and had no formal training in cesmetic or plastic surgery. His liposuction experience was
limited fo a couple of two to three day courses in liposuction in 2007 and 2089,
11117

! Resfpon&ent’s curriculum vitae omits the name of Dr. C.B. while his cumcul um vitae lists
the other physicians that respondent was asseciated with in performing liposuction
procedures,
*Theli osculpture procedutes, which are, in actuality, liposuction surseries, were performed

advanced technique with “mailings shewing before-and-after pictures of women's leve handles,

thighs and abdomens.” See senerally, Whai jo Knew Befm e Going Under the Liposuction Knj é’e at!

www. wsi.com/news/atticles/SB123483369375096025 and Nipped, Tt ucked and Wide Awq
www .nbepews.com/id/40950317/ns/health-womens_health/E. Vion5Fevic

13
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i Blogspet. Yowr friends can reply to your post and comment on why you deserve free lipo[;] [and]

¥

25.  Pacific Liposculpture advertises heavily through various forums, including the internet
and secial media, and offers various package deals including, but not limited to, the “Pacific Mommy
Makeover” which offers “Upper and Lower Abdomen Love Handles, Flanks and Hips fer $5,995 —~
All Inclusive*” and the “Pacific Manly Makeover” which offers “Upper and Lower Abdomen Love
Handles, Flanks and Chest for $6,508 - All Inclusive®” Pacific Liposculpture also advertises how
patients can “Get Free Lipo With These Easy Steps*’ which includes registering by filling out the
“Free Lipo Registry™ form; preparing a short story or statement as to “why you, a fiiend or family
member, deserve free lipo with Pacific Lipo,” and, most importantly; “Promot[ing] Yourself” with
tips on how to “Increase your chances” and “Promote Your Free Lipo Story.”” Some of the Pacific
Lipéscu}pture testimonials and Yelp® reviews refer to respondent as “Dr. Rod” and “doe.”

28. Pacific Liposcizlpture’s website at www.pacificlipo.com identified respondent, and

continues to identify him, as the “Director of Surgery for various lipo wrocedures at Pacific
Liposculpture, a cosmetic surgery firm based out of San Wiego, California” and meakes numerous
references to respondent as the “Director of Swrgery” for I-;aciﬁc Liposucwon. The Pacific Liposuction
website, which is owned and managed by respondent, now boasts of “over 13,000 procedures
performed” and has several photographs and videos of respondent in his surgical scrubs. The

website, among other things, states that patients can have “virtual consultations,” it provides before

6 The asterisk (*) advised potential customers that “Patient may be subject to additional BMI
[body mass index] charges.” _

"To “promote yeurself,” Pacific Liposuctien recommends that contestants “Post that same
essay en our various Social Media pages and encourage your friends and family to like your story and
corament on why you deserve it. The more involved you become with Pacific Lipo end the more
support yeur story has, the better your chances of winning!™ Pacific Lipesculpture alse offers “Some
Tips on How to Promote Your Free Lipo Story” which includes “[s]hare yeur story on our Facebaok
wall, have friends support you by ‘liking” your story and commenting on why you deserve free lipo’
[include a picture to grab more attention][;] [plost your Story onour Events page on the Pacific Lipe

[g]o all out and take a photo of video of yourself sharing your story and post it on YeuTube with the
title of your essay. You can promote that link on eur Facebeok and have your friends vote net only
on. Facebook, but on your YouTube as well! (See hitp:/roddavispa wordpress.com) (12-12-2014).

¥ Respandent clarified seme of these references an Yelp with some pests of his ewn in
August 2014, which stated, in pertinent part, “[jJust a reminder that I'm a Physician Assistant so no
need to call me Docfor™ or words to that effect, The references to respondent as “Dr, Rod” et “doc”]
had remained in place for approximately two to three years before being clarified Wy respondent.

5

14

Azcusation |



http://roddavispa.wordpress.com
www.pacificlipo.com

"

Surgery” for Pacific Lipesculpture and may or may not identify himself as a physician assistant. On

[ /11]

and after photos, has links to the Pacific Liposculpture blog, has various pricing and financing
options, and provides the option for potential patients andforlaemai patients to view and/or create!
patient testimonials. While on the website, potential patients can click on the “Video and Photos™ tab
whére they can view various videos and photo galleries or they can “visit {Pacific Liposuction's)
YouTube Channel to see more videos of ﬁifferent procedures & testimonials,” The website’s phato] -
gallesies includerthe “Pacific Lipo Before & After Pictures” and the “Happy Patients with Happy
Results” gallery which containg phc;tc} graphs of patients by themselves or, in some of the photos, with
respondent next to the patient in his surgical scrubs with one or both of them holding a canister or
canisters of the fat that was extracted from the patient’s body, The Pacific Liposculpure videos,
*;’thﬁh can be viewed online or by using the link to Youtube, promote, among other things,
zespondent’s skill in performing the liposculpture procedures, the bepefits of the iipc}sc;ulpmrfz
procedurg, end the pain-free nature of liposuction. In ‘sgzme of the videos, “seiy Tery” tells the
viewing pﬁb_lic the liposustion is “no pain, all gain” Another patient informs viewers that the
liposuction “feels like a day at the spa...like getting a massage,” there is “no pain, no discomfort” and
she’s “just hanging out.” In another video, viewers can watch “Terry,” one of Pacific Liposculpture’s
medical assistants, get Eig osuction on her inner thigh area. In many of these videos, respondent is
prominently featured in his surgical serubs while perfomﬁng_ the actual Iigiosucﬁon (liposeulpture)

surgeries on patients.  In some of these videos, respondent introduces himself as the “Director of|

those limited occasions in the videos when respondent does makes reference to his physician assistant
qualifications, it is theough the use of a “PA-C” next to his name in the text of the video, or there iz a
passing reference to bim béing a “P.A." with no indieation to the general public as to what*PA-C” or|
“PLAY means o that hé is not a licensed physician, In some of the videos, there is no inroduction of |
respondent at all and no mention of respondent’s qualifications or thatheis a physi.c&"ﬁan assistant, apd

not a licensed physician.
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the room where his liposuction surgery would be performed, where his blood pressure, height and

PATIENT L.W,

27, Al some time in March or early-April 2011, patient L.W ., who resided at the time ini
Arizona, became interested in possibly having liposuction on his abdomen area. Patient L‘%}Vi
searched the intemet and came across the website for Pacific Liposculpture which, among mh@r’
t}:ﬁzigs, advertised respondent as the Dire.otor of Surgery. Patient L.W, was impressed with the
appearance of the facilities as advertised on the website, Patient L.W. called Pacific Liposculpture
and spoke to Stephanie who informed him Pacific Liposuction only used state-of-the-art equipment

and they had done over 10,000 procedures. After reviewing the website, and speaking with

Stephanie, patient L. W. was impressed, made & $250 deposit, and scheduled an appointment to have|

his liposuction performed at Pacific Liposculpture.

28, On or about April 14, 2011, pati‘e;;t LW, arrived from Arizona and drove himseélf 1o |
Pacific Liposeulpture for his uitial consultation and to have his liposuction surgery performed on his
abdémezx and love-liandle arens. Prior to the consultation, patient LW, was given paperwork to il
out which inclnded, but was not limited to, & Payment Agreement and Cancellation Form &ﬁd an
Informed Consent Liposuction form. The Payment Agreement and Cancellation Form providad tha:
“Iplayment is due in full prior to Liposuction surgery” and that “if you cancel your appointment with
less than 72 hour notics, your credit card Wiﬁ be charged a $500.00 fee.” By this point in time, of
course, the 72 hour period to cancel had already expired. The Inforraed Congent ilipoguction form
indicated, among other things, that there were various risks associated with l_iposuction and “Thereby

authorize Dr. [1H.}, MD, Rod Davis, PA, and such assistants as may be selected to perform the

procedure or treatment.” After sigring the pre-procedure paperwork, patient L. W, was sscorted into]

welght were recorded, and messurements were taken of his vpper and lower abdomen, When|

respondent arrived, he told patient L. W, that he wag the “Chief of Surgery” and further stated he was

& physician’s assistant end not a medical doctor, At this point, patient was not overly concerned that|

respondent would be performing his liposuction procedure because he was told that the scheduled
liposuction was & relatively minor procedure, respondent claimed to have performed liposuction on
numerous ogcasions, and he was wld there wag going to be a supervising physician onsite. The pre-
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i fat from the left abdomen area, 350 cc's from the right abdomen area; 200 cc’s from the teft lovel

W w3 O LA

| later

I three to fowr months.

surgery consultation with respoﬁdanfiasted gpproximately ten mirmtas.

29, According to respondent’s Liposuction Procedure Note of April 14, 2011, respondent
gave patient L.W. 100 milligrams (};ng) of Ats;nelél and infiltrated him with 2400 ¢¢’s of tumescent
anesth etic solution in prepavation for the liposuction surgery targeting his upper and lower abdoraen

areasand his love handle areas. Aspart of the liposuction procedure, respondent removed 350 ce’s of)

handle area and 200 ¢¢’s from the right Jove handle area. According to patient L.W., he experisnced
modetate pain during the procedure which required additional pain medication. Thers was no
supervising physician pi*esént when the liposuction was performed and patient never spoke with any
supervising physician during his course of freatment, The ptéc&dure'haé a notation of follow-up in

seven days, The certified medical records fail to indicate that any follow-up took place seven days

30. Approximately three to four months after the liposuction surgery, patierit LW, was
still fa&ling pain eround the areas where the liposuction was performed and placed a call into
respondent.’ According to patient L. W., respondent assured him everything was. fine and the pain
may last more than three to four months. Respondent recommended that patient L W. take Aleve
twice-a-day to refieve sny inflammation he-inight ia-e experiencing and told patient LW, to call back
at the nine to twelve month post-operative mark if he was still experiencing pain. According to
patient LW, he had never experienced such pain prior o the liposuction surgery and he could na
longer do anythiﬁg_ which required much physical activity due to the patn. The certified medical
records fail to indicate that respondent followed up at this thme with Dr. 1B, his superviging
physician, despite the fact that the-Delegation of Service Agreement (DSA) provides, ﬁn&ar the
“Consultation Requirements” section, that “[tJhe PA is required to always and immediately seek

consultation on the following types of patients and situations...[clomplications with anesthesia,

¥ There was alse no notation of any follow up af the one, thiee or six month post-operation
timeframes.

Y patient L. W. was initially advised he might bave slight pain axound the procedure areas for

17
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|| disclosed to respondent that he had a history of Crohn’s disease. Respondept examined the

- note of February 6, 2013, indicating “F/U [follow-up! Dr, [J.1B.] today pt [patient] sull c/o {mmpkahzs |

sedation or procedure,”!!

31, On or abowt February 23, 2012, patient L.W. followed up again with rezspdnﬁem._
Patient L.W. complained of lumpiness in his abdomen area and that he was still experiencing pain‘

approximately 10 months after his liposuction surgery. According to respondent, patient L. W,

liposuction areas and could see no 'prc}blemsl with any lumpiness. Respondent’s assessment was that
“fhere was a good outcome from the lipo procedure.” In regard to the complaint of residual pain,
respondent recommended that patient L.W. follow-up with his physician regarding kis Crobn's
disease and/or see ;a psychiatrist to discuss the issue of his pain in further detail. Respondent also
recommended eﬁdérmﬁiogie, & mechanical naaséaging process, which purportedly can be used to
address lumpiness or uneven skin appearance. The certified medical records fail to ndicate that
respondent consulted with Dr. I.B., his supervising physic:iafng about these complications at this firne..

32. Onor about Jamary 10,2013, patient L.W. underwent urabilical hernia repair surgery
in Phoenix, .Au‘lizionag with placement of a graﬁ. {0 repair a “small umbilical hemnia sac,”

33, O or about February §, 2013, patient L. W. requested & copy of his medical racords |
from i“zaspond@n‘t and stated he was still having soveness and swelling which he atwibuted 1o ‘Ehﬁi;
liposuction surgery. According to regpondens, patient 1.W. told him that “you must have clippﬁd.
something” and further indicated that he had been to several doctors and “they can’t find anything.™
Respondent recommended that patient L.W. continue to follow up with his physicians and sent the
patient a copy of his medical ieao’rdsi

-

34, On or about February 15, 2013, respondent added an “addendum™ to his follow-up

of] soreness & to F/U [with] MD [doctor] in AZ [Avizona).” There was no chart notation to indicate
specifically what was discussed with respondent’s supervising physician aud what, if any,

recommendations there were from Dr. [1B.] as the supervising physician.

U The DSA provides that respondent must “always and immediately” seck consultation with
his supervising physician in the following situations: “high risk patients,” “complicafions with
anesthesia, sedation or procedure,™ “patient’ s degire to see physiclan”™ or “any condition which the PA
feals exceeds his/her ability to manage, ete.” (DSA, at V)
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1l weeks or she would not go through with the procedure. Stephanie told patient N.C. she would be

| The amended section, which was used for other patients in the future, provided *T hereby authorize

| all of the liposuction procedures. (Emphasis added.)

PATIENT N.C.

33, Onorabout Septemiber or early-October 2011, patient N.C., a then-25 year old female,
contacted Pacific Liposculpture about liposuetion surgery for her abdomen avea and to gat “a better;
idea of what the financials/costs will be.™ The patient was preparing to go on her honeymoon t{;‘
Cancun, Mexico, and wanted to be “bathing suit ready.” Patient N.C. spoke with & Pacific
Liposuction associate by the name of Stephanie who advised her the total cost of the liposuction
would be $1,500 which linc.lﬁded-the costs for the procedure, medications and any required body

wraps. Patient N.C. emphasized to Stephanie that she needed to be completely healed within three

able to return to work in two days and also told her that one of her co-workers had a similar procadurs
done and was able fo tefurn to Wark thenext day. Patient N.C. was advised, among other things, that
her liposuction would be done under a Jocal anesthesia, the procedure would be performed by
respondent, a physician assistant, who would be overseen by a physician, that respondent had 1010 15
years experience performing liposuctions with no complaints or patient deaths, After saverai.
conversations with Stephaﬁie, patient N,C, felt comfortable enough to proceed with the iposuction
and an appaintmené was scheduled. |

36. On or about October 13, 2011, patient N.C, atriyed .at Pacific Liposuction for her
liposuction procedure. She checked-in and was charged $1,500 for the liposuction that was to be
performed. Patient N.C. was also provided with an informed consent form that shé signed which
indicated I hen;by authorize Dr. [IB.], MD, Rod Davig, P4, and such assistants as may be selected
10 perform the procedare or treatment.™ Patient N.C. was sent to & room where she changéd into a
gown, was weighed, and her vital signs were obtained end recorded. Shortly thereafier, respondent
came in and “marked [her] problem areas™ around patient N.C.'s abdomen and then told her he would

only feel comfortable doing the procedure if patient N.C. chose the upper and lowes part of her

* This provision of Pacific Liposculpture, Ine.’s informed consent form was later amendeqd.

Dr. Jerrell Borap, MD, QR Rod Davis, PA and such other qualified assistants as may be selected (o
perform the procedure or freatment.” In truth and fact, respondent was the ane who was performing
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atea around the belly button area™ at which time more of the tumescent solution was provided with

the lower abdomen was 200-700 ¢c’s and the upper abdomen was 200-700 ce’s. Patient N.C. was
infilirated with a total of 3200 cc’s during the course of the liposuction on ber upper and lower

3

sbdomen for “the best look” which she agreed to do based on respondent’s recommendation.
Respondent told patient N.C. that she would not foel anything during the procedure. According to
patient N.C., the entire encounter with respondent lasted approximately two minutes with no focused
physical examination nor any work-up in regard to, among other things, patient N.C.’s tachycardia-'
condition, Patient N.C. was théri escorted to the room where the liposuction was to be performed.

37.  Once inthe iipoéucﬁon procedure room, patient N.C. was told to lie down and recalled
hearing country music playing loudly in the background. According to patient N.C., she was given
two pills "o Eeep her heart calm.”"? Insertion points were identified for the insertion of the cannulas
that would be used to extract thie fat from the left and right quadrants of patient N.C.’¢ upper andj
lower abdomen areas. Accordiﬁg to respondent’s procedure note, patient N.C. was infiltrated with
3200 cc’s of tumescent anesthetic solution prior to performing the liposuction to remove the fat in fhe
different quadrants of the upper and lower abdormﬁ- areas. The amount of tumescent anesthetic
solution exceeded the scope of the Delegation of Sarvices Agreement (DSA) between Dr. 1B, and

respondent.

Responderit ramoved 800 oc’s of fat from the upper abdomen area and 800 c¢’s from
the lower abdomén area. According to patient N.C., the procedure “was so damn painful that 1 kep:|

saying over and over to {respondent] that it burned beyond all belief all around [her] mid-stomach

respondent indicating “I'm administering more than I'm supposed to you shouldn’t be feching this.”
According to patient N.C,, the liposuction procedure continued and she “kept reiterating how much it
stung and felt fike a fire under [her] skin” During the procedure, there was no monitoring of
respondent’s physiological condition such as frequent chacking of her vital signs, pulse oximetry and/
or telemelry. After some time had passed, respondent told patient N.C. “okay we:.;"l*e done, we gottwo

liters out of you, the most I"ve seen in a Jong time...” Patient N.C. was sent home without being

2 Priorto the ﬁﬁédedure, patient N.C. advised respondent she had a history of heast probiems’
which she identified as tachycardia,

¥ The DSA provided that volume range for the “ Anesthetic Lidocaine with epinephuine’” for

abdomen areas,
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)| N.C. began experiencing “a lot of pain.” In the moming, she changed her dressings which were maxi-

“time, According to patient N.C., her abdomen “is extremsly soze” and she has two lurops in the saime

| surgery targeting her back bra and inner thigh areas. As part of the liposuction procedure, respondent

gives, in advance, any instructions or & list of any supplies that she might need postoperatively.”

38, Later in the evening on or about October 13, 2011, and into the next moming. patient]

pads that had been applied by respondent following her liposuction surgery, Over the next few days,
patient N,C. contacted respondent to report that her heart wouldn’t ,étop recing. Respondent told her
it was because of the adrenaline and she was just “too sensitive.” Patient N.C. made additional calls|
to the clinic to complain that “somiething didn’t feel right.” Respondent returned patient N.C."s call
and told her that she should text himn photos of her abdomen front and side. She did as instmcted and
respondent texted back that “Everything looks fine.” The certified medical records faif to indicate

that respondent consulted with Dr. 1B, his supervising physician, about these complications af this

area where she was experiencing paih during the liposuction procedure.

PATIENT E.D.

39, On or about March 1, 2012, patient K.D., a then-46 year old female, went to Pacific|
Liposculpturs for iposuction. She identified hey areas of concern as her upper and lower abdomen,
love handles, back bra area and hips, Patient K.D.’s body measurements weye faken and her vita:
signs were reconded followed by a brief pre-operative consultation with mﬁpﬁndént Patient K.D. was.
not aware that respondent was a physician assistant as opposed to a medical doctor. According to
respondent’s Liposuction Procedure Note, patient KD, was given 50 milligrams (rag) of Atenm%ni e}

and infiltrated with 2800 c¢’s of tumescent anesthetic solution in preparation for the liposuetion

removed 200 ¢¢’s of fat from the left back bra area, 200 cc’s from the right back bra area; 200 c¢’s

"3 According to patient N.C., prier to the date of her surgery, she was never given a list of
ingtructions as to what supplies she should have purchased in advance and, thus, she was not prepared
ahead of time to have those items avallable to her when she returned home, The certified medical
records for patient N,C. do contain 2 document entitled “Post-Operative Instructions.”

% Atenolol (Tenormin®) is used alone or in combination with other medications o manage;
hypertension (high blood pressure). It can also be used to prevent angina (chest pain) and improve
survival after a heart attack. Atenclol is in a-class of medications eulied beta blockers. It works by!
relaxing blood vessels and slowing heart rate to improve blood fiow and decrease blaod pressure.
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| from the left inner thigh and 200 ce’s from the right inner thigh. The procedure note indicates patient

- upper and lower abdomen and her love handle areas. As part of fne liposuction procedure, respondent;

t and a dangerous diug pursuant to Business and Professions Code section 4022, When properly

K.D. was given 500 mg of Keflex o be used for three days and subsequently requested pain|
-;ne@icatién with respondent calling in a prescription of Vicodin@ 5/500 to a nearby pharmacy.'’
40.  On or about March 2, 2012, patient K.D. returned to Pacific Liposculpture for
liposuction on her remaining areas of concern which were the upper and lower abdomen and flank
(love handie) areas. According to the proaé&ma note for this visit, patient K.D. “requestad stronger
pain med{ication] prior to procedure” and respondent asked her to take two tebs of the previously
pfescribed Vicodin® plus Thuprofen to see if that would help her. Patient KD, was infiltrated with] -

3700 ¢¢'s of tumescent anesthetic solution in preparation the liposuction procedure targeting her

removed 650 co's of fat from the lgﬁ abdomingl area; 630 c¢’s from the right abdominal area; 300
ot’s from the left love handle area and 300 co’s from the right love handle area.

41, Onorabout March 5, 2012, patient K.D. called respondent stating she peeded “Noreo
... or something stronger” to alleviate the pain she was experiencing in her legs, nuidsection, abdomen
and love handle area, Resp.endent noted in a “follow-up note” that patient K.D. had ahistory of pain
management issues, that e did .not believe that increasing her pain medications would help and
instead she should follow up with 2 pain management specialist or go 1o the emergency room, The|
respondent did, however, call in & preseription of hydrocodone (Norco®) 5/325 mg for patient 1.1
Respondent also recommended that patient K.D. continue with icing and continue to wear her sparsi-
*type.gmmé_m, The certified medical records fail to indicate that respondent consulted with Dr., ] B,
Iis supervising physician, about these complications at this time,

i

i A?AP/ﬁyercaéom Bitartrate (Lorcet®, Lortab®, Vicodin®, Vicoprofen®, Tussionex®
and Norco®) is ahydrocodone combination of hydrocodone bitartrate and acetarninophen whichis ay
Schedule [T controlled substance pursuant to Health and Safety Code section 11056, subdivision (e),

preseribed and indicated, it is used for the freatment of moderate to severe pain. The procedure note
does not Jist the quantity of Vicodin® prescribed by respondent to patient K.D.

¥ There is no indication in the follow-up note of the quantity of this Noreo prescription nor
any instructions given to patient KD, regarding the schedule for taking the Noteo,
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| hernia and was still experiencing pain, Respondent requested that patient K.D. send him photographs

| Pacific Liposculpture medical office, During this visit, patient 8., filled out financial forms and a

patient § M. was performed by respondent a¢ this visit, nor was patient S M. provided with any

lawyers are necessary and this appears to be one of those cases.” -

<
1
H
H

42.  Onor about April 19, 2012, patient X.D. called respondent and indim%ct{ she had a‘

via text message {1ext) so he could compare the current photographs with the photographs taken on
the day of her liposuction procedure to see if her shape had improved, Res;pondént and patient X.D.

exchanged e-mails and/or texts. In one communication at 8:16 p.m., patient K.D), wrote:

“I agree 1 look better but my stomach is still bloated and not what 1 expected, 1 never
knew I would still be in excruciating pain almost.2 months later with 2 hernia from a
puncture in my muscles, losing another months work 1o recuperate from the hernia
surgery. 1am very disappointed in the surgery performed at your office. 1 should never
have to have [sic] surgery to repair a hernia [ got as a result of a puncture in my muscle,”

Patient K.D. sent another communication gt 8:19 p.m., which stated, “Pain, suffering and
additional cost o repair damage done to me in addition to the $5§{)0.00 I paid to you is just not an
acceptable outcorne to something I was assured was simple surgery.™'? The certified medical records
fail to indicate that _resg:oﬂdmt consulted with Dr. J.B., his supervising physician, about these
samplicationé at this time.. .

PATIENT S.M,

43, Cﬁn or abowt February 22, 2013, patient .M., & then-42 year old- female, had her first
visit and consultation at Pacific Liposculpture where she was seen by respondent. Patient S.M.
decided to seek a consultation at Pacific Liposeulpture because she was Jooking to have some

hposuction done on her inner thighs and was impressed with the professional appearance of thei

personal medicsl history form prior {o meeting with respondent who examined ber inner thighs and

explained the liposudtion procedure that would be performed. No focused physical examination of

informed consent documents to review.
1411
11

1% There were a few more communications between patient K.D. and respondent on the
evening of April 19, 2012. Respondent ultimatsly ended the communications afier noting “Ttfhis
conversation 18 not going well so I prefer o let our attorneys handle this moving forward, Sometimes
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| thigh area. After the liposuction procedure, gauze was wrapped around patient S.M.’s inner thigh

ares and shortly thereafier she drove herself home.

According to respondent, he recommended patient 8.M. remove her compression garment at night but

R

|

44, Inapproximately mid-March 2013, patient S M called Pacific Liposcuipture and spoke
wztlz Stephamf:" and advised her that she wanted to proceed with the liposuction on her inner. tmgbsi
and an appointment wag made for the procedure.

45, Onorzhout April 17, 2013, patient S.M. afrived for her scheduled lipostiotion surgery
to be performed on her inner thighs, Afier paying the $1,500 fee for her procedure, patient 8.M, was
given an informed consent form which she had Little time to review before her procedure was
scheduled o begin. No detailed and/or focused physical examination was condueted onpatient S.M.
by respondent. Patient S.M. was prepped for the procedure and given 200 mg of Atenolol. Patient
3M. évas then infiltrated with 1650 cc’s of tumescent anesthetic solution in preparation of thel
liposuction procedure which targeted her inner thigh areas. As part of the liposuction proceduze,

respondent removed 275 oc’s of fat from the Jeft inner thigh avea and 275 cc’s from the right inner

46, Qz} or about May 22, 2013, patient S.M. called Pacific Liposculpture to express her
concern about a “pocket of swelling on [her] right thigh” which she wanted to Eave examined before|
her next schedi.l}.ed follow-up appointment of May 29, 2013, A Pacific Liposculpture staff member
advised patient S.M. that an earlier appointment could not be scheduled.

47. - Onor about May 29, 2013, patient S.M. had her follove-up appointment in which she
again expressed ber concern over the swelling inher right inner thigh area. Respondent examined the
inner thigh laxeas- and noted “residual swelling” minimal on the left inner thigh and moderate on the

right inner thigh. Respondent’s assessment was post-operative swelling sbx weeks post-liposuction,

continue to wear it during the day when she was “gravity dependent.” Respondent also advised
patient 5.M, she could start walking and doing some lighi weights but recommended that she kold-off
an any rumning. The certified medical records fail to indicate that respondent consulted with Dr. I.B.,
his supervising physician, about these cc;mpli'caﬁons‘ at this time.

Iy
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48, Oneorabout fune 11,2013, patient S.M, texted respondent to express her concern about
the “clump” on her right inner thigh area which she reported was “becoming really hard and looks so

weird,” Patient SM. texted some photos of her right and left thigh areas which showed s noticeabie

swollen area on her right inner thigh. Respondent believed the increased post-operative swelling was!

possibly exercise induced. Respondent recommended tha patient 8.M. discontinue exercising, that
she start ep dexamefhasone™ and/or methylprednisolone (Medrol® dosepak), *' continue with the
RICE (rest, ice, compression and elevation) protocol and follow-up in one week. O June 14, 2013,
patisnt S.M, {exted respondent o ad;zise him she Igad started taking the methylprednisolone. The
certified medical recﬁorés fail to indicate that respondani consulted with Dr, LB., his supervising|
physician, about these complications at this time.

49.  On or about Jure 18, 2013, respondent texted patient S.M. wondeting if there was
“laloy progress feoncerning her right inner thigh avea]?” Patient S.M. responded ©., . {njone, it hasn’t
shrunk atall, it's very hard and a couple days ago | woke up and it was starting to. form a bruise.” éhe
further indicated, among other things, that she had not been exercising, she was faiﬂdwing the RICE

protocol and had been taking the methylprednisolone as directed. The certified medical records fail to

indicate that respondent consulted with Dr. J.B., his supervising physician, about these coraplications

at this time,

50, " Onorabout June 21, 2013, patient 8.M, texted respondent to express, smong other
things, her concern that “the swelling has not gone down at all,” her right inner thigh avea waé ROW
“black and blue” and she asked “is that normal?” The certified medical records fail to ndicate thet
respondent consulted with Dr. I.B., his supervising physician, about these complication at this time.

1111

LY

2 Daxamethasone is a corticosteroid that prevents the release of substances in the body that
cause inflamunation. Dexamethasone is generally used to treat many different inflammatory
conditions such as allergic disorders, skin conditions, weerative colitis, artlwitis, lupus, psoriasis, or
breathing disorders,

21 Methylprednisolone is a steroid that prevents the release of substances in the body that
cause inflammation. Methylprednisolone is generally used to treat many different inflammatary
conditions such as arthritis, lupus, psoriasis, nlcerative colitis, allergic disorders, gland (sndocring)
disorders, and conditions that affect the skin, eyes, lungs, stomach, nervons sysiem or blood ceils.
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| | performed by a licensed physician and surgé,fon but, instead, by a pliysician’s assistant, which caused

“his concerns aver, among other things, respondent performing liposnction procedures and advertising

|11

51,  Between June 21 and August 23, 2013, respondent and patient S.M. continued 1o
exchange texts about the continuing problem with her right inner thigh ares with patient S.M.

wondering “could this lump [on the right inner thigh] be a Jocalized hematoma (collection of bload

from bleeding)” and expressing concem that she had read “[t]hese [hematomas] can take up to a year

|

to absorb and, occasionally, need to be surgically removed?” During this period of tims, respondent!

sent occasional follow-up text messages to check on patient S.M.'s progress, and patient S.M. began|

malding arrangenients to obtain a second opinion from a physiclan. The certified medical records fail[
to indicate that respondent consulted with Dr. J.B., his supervising physician, abai;% these
somplications at this time,

52, On or sbout September 11, 2013, patient S.M. was examined by Dr. M.B., 2 board
certified plagtic surgeon, who hmmediately dingnosed patient S.M. as having a pseudobursa on her
rr:ig’hf inner thigh which would requite surgical removal and corrective surgery. Dr. MB also|
examined patient 5,M.'s left thigh and informed her it appeared ber left thigh had been over suctionsd
and she would need a fat transfer to give her left thigh a smooth and even appearance. During the

courss of Dr. M.B.’s discussions with patient S M., Dr. M.B. learned that the procedurs was noyy

Dr. M.B. great concers, Dr. MLB. seached the web and found information aver the internetin which
respondent was advertising htmself as the “Director of Surgery” at Pacific Liposculpture which Dr.
M.B. found very troubling. Dr. M.B, ultimately called respondent’s alleged supervising physician,

Dr, IB., t6 report his diagnosis of a pseudo-bursa on patient 8.M.”s right inner thigh and to express

hirnself a8 the “Director of Surgery” for Pacific Liposuction. According to Dr. MB., respondent’s
supﬁvising physician, Dr. J.B., toid Dr. M.B. that it would not happen again.

. )
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SECOND CAUSE OF DISCIPLINE
(Gross Negligenoe)
a3, Respandént 15 further subject to disciplinary action under 'sécti-mns 3527,2234 and 2234,
subdivision (&), of the Cods, and California Code of Regulations, title 16, section 1399.521,
gubdivision (a),_as defined by section 2234, subdivision (b), of the Code, in ’Eh;?l’t he commitied gross
negligence in his care and treatment of patients L.W., N.C., K.D. and $.M., as more variicularly
alleged 'hereinafte_f:
PATIENT L. W.
54, Respondent comumitted gross negligence in his care and treatment of L.W., which
included, but was not limited to, the foli&wiﬂg: :

(8) Paragraphs 19 through 34, above, are hereby incorporated hy reference and
realleged as if fully set forth herein; |

(b) Respondent, as & physician assistant, engaged in the nnlicensed practics of
medicine by performing liposuction surgery on patient LW,

{¢) Respondent’s informed congent with patient L.W. was improper and
inedequate be;cagse, among other things, the informed consent was not detailed or
thorough, patient L:W. was informed the liposuction procedure would be overseen by
anz onsite medical cioﬁtor when, in tmtﬁ and fact, it was not, aﬁd the written informed
consent stated the liposuction surgery would be performed by Dr. LB and respondent
when, in truth and fact, the surgery was performed solely by respondent;

() Respondent’s pre-operative and perioperative care and treatment for
paiiéﬁt L.W. was inadequate and/or represented 4 disregard for patient safety because,
among other things, respondent failed 1o obtain a detailed history and failed. to
perform a praper and focused preoperative physical examination on patient LW,
respondent premedicated patient LW, with Atenolol which blocks the physiclogical

response to tachyeardia; there was no physiological monitoring of patient LW, during

his liposuction procedure such as frequent checking of vital signs, pulse oximetry and/
or telemetry; the emergency crash cart in the procedure room was not fully stocked:
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the procedures for instrument sterilization were inadequate; and the liposuction
surgery was not performed in an aceredited surgery center; |

(e) Respmgc}ént failed to properly perform the liposuction of the abdomen on
patient L.W. in a manner that achieved optimal resulis; and

(f) Respondent failed to provide proper _postwapérativa care by, among other
things, failing to provide patient L. W. with an appropriate compression garment, and
failing to respond appropriately to patient L.W.’s post-operative concerns.

PATIENT N.C.

55.  Respondent committed gross negligence in his care and treatment of N.C., which

included, but was not lirited to, the following:

{a) Paragraphs 19 threugh 26 and 35 through 38, sbove, are hereby
incorporated by reference and realleged as if fully set forth hevein;
(b) Respondent,asa phyéieian assi‘sﬁant, engaged i the unlicensed pracﬁcm of
‘aedicine by performing liposuction surgery on patient N.C;
{e) Respondent’s informed consent with patient N.C, wag improper and
inadequate because, among other things, the informed consent was not detailed or
thorough, patient N.C. was informed the liposuction procedure would be overseen by

amedical doctor when, in trath and fact, it was not, and the written informed consent

staied the liposuction surgery would be performed by Dr. 1.B. and respondent when, in

truth and fact, the surgery was performed by respondent;

{d) Respondent’s pre-operative and perioperative care and treatment for

patient N.C. was inadequate and/or represented a disregard for patient safety because,

. atnong other things, re spondent fajled to obtain a detailed history from, and failed to

pexform a proper preoperative phiysical examination of patient N.C.; respondent failed
to perform a proper work-up regarding ﬁa-tiem N C.'sreported tachyeardia; respondert
premedicated patient N.C. with Atenolol which blocks the physiological response 1o
tachycardia; there was no physiological m(mitoﬂng of pﬂﬁmﬁ; MN.C. during her
Liposnction procedure such as frequent checking of vital signs, pulse oximetry and/ or
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telemetry, respondent failed to terminate the liposuction procedure despite patient
N.C.'s repeated complaints of extremne pain; the emergency crash cart in the procedure

room was not fully stocked; the procedures for instrument sterilization were

inadequate; and the liposuction surgery was not performed in an accredited surgery

centet;

(¢) Respondent failed to parfonﬁ the ﬁropax‘ procedure on patient N.C. which
shonld have been an abdominoplasty with flank lposuction, and failed to property
perfora the liposuction of the abdomen on patient N.C. in a manner that achieved
optimal results; and

() Respondent failed to provide proper post-operative care by, among ather
things, failing to provide patient N.C. with adequate post-operative instructions,
failing to provide patient N.C. with an appropri ate compression garment, and fafled to
respond appropriately to patient N.C.'s post-eparativé concerns of tachycardia.

TENT X 1.

56. Respondent commitied gross negligence in his care and treatment of K.,

includedl, but was not limited-to, the following;:

(a) Paragraphs 19 through 26 and 39 through 42, above, are hereby
incorporated by reference and realleged as éffuliyf set forth herein;

(b) Respondent, as a physician assistant, engaged in the unlicensed practics of
medicine by performing liposuction surgery on patient K.D.;

{©) Respondent’s informed consent wiﬁ& patient K.D. was impropef and
inadequate because, among other things, the informed consent was not detailed or
thorough, patient K.1D. was not clearly informed respondent was a physician assistant,
and the written informed consent stated the liposuction surgery would be performed
by Dr, 1B, and respondent when, I truth and fact, the surgei‘y was performed solely
by respondent;

() Respondent’s pre-operative and perioperative care and teatment for
patient K.D, was inadequate and/or tepresented a disregard for patient safery becanse,
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zmong other things, respondent failed to obtain a detailed history and failed to
perform a proper and focused preoperative physical examination on patient K.1.;
respondent premedicated patient K.ID. with Atenolol which blacks the physiological
response to tachiycardia; there was no physiclogical monitoring of patient K.D. during
his liposuction procedure such as frequent checking of vital signs, pulse oximetry an&;‘
or telemetryﬁ the emergency crash cart in the procedure rooim was not fully stocked;
the pmcedures for insirument sterilization were inadequate; and the hposucuon
surgery was not performed in an accredited surgery center; and

- (e) Respondent’s commupications with patient K.ID. through text messages
and/or e-mails were not HIPPAA compliant,

PATIENT S.M.

57.  Respondent committed gross négligence inhis care and treatrsent of SM, which ineluded,
but was not limited to, the fol]ewiﬁg: |

(a) Paragraphs 19 through 26 and 43 through 52, above, are hereby
mea:porateﬁ by reference and realleged as if fully set forth hesem

() R&spend&m, &§ a phiysician assistant, engaged in. the unhicensed practice af

- medicine by performing liposuction surgery on patient 8.M.; |
e} Respondent’s informed cousent with patient S.M. was improper and
'i'nadequat& because, among other things, the informed consent was not detailed or
thorough and patient .M. was led to believe the liposuction procedure would be
oversesn by= an onsite medical doctor, when, tn truth and fact, it was not, and t:hie
writtén informed consent form did not clearly indicate the liposuction surgery would
be performed golely by respondent;

{d) Respondent’s pre-operative and pez*ioperativé care and teatment for
patient 5. M. was inadequate and/or represented a éis;:egard for patient safety becanse,
BIMONY é'ther things, respondent failed to obain a detailed history from, and failed to
perform a proper and focused preoperative physical examination of, patiens S.M.;
respondent pwmédicaied patient S.M, with Atenolol which blocks the physiological
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response to tachycardia; there was no physiclogical monitoring of pafient S.M. during

| l}er lipesuction procedure such as frequent checking of vital signs, pulse oximetry and/
or telemetry; the emergency crash cart in the procedure room was not fully stocked;
the procedures for instrument sterilization were inadequate; and the liposuction
surgery was not performed in an accredited surgery center;

(¢) Respondent failed to properly perform the liposuction on patient SM.'s
inner thighs in a manner that achieved optimal results;-

{1y Respondent failed to provide proper post-operative care to patient S.M. by
failing to properly manage, respond and/or treat the complication 1o her ri ght inper
thigh which developed a pseudo-buusa; and

{g) Respondent’s communications with patient § M. through text messages
and/or e-mails were not }HPPAA compliant,

THIRD CAUSE FOR DISCIPLINE

{Repeated Negﬁgauf Acts)

38. 'Respﬁn&eﬁt 1s further subject to diseiplinary action under sections 3527, 2234, and 2234,
stubdivision (a), of the Code, and California Code of Regulations, tifle 16, section 1399.521,
subdivision (), as defined by section 2234, subdivision (¢}, of the Code, in that he committed
repented negligent acts in his care and treatment of patients L.W., N.C., K., and SM., a8 more

particultarly alleged hereinafier:

59.  Respondent committed repeated negligent écts in his care and treatment of 1..W., which
incinded, but was not limited to, the following:
(a) Paragraphs 19 through 34, and 54, above, are hereby incorporated by
reference and realleged as if folly set fa_ﬁh herein;
{b) Respondeur, as a physician assistant, ené,aged in the unhicensed practice of
medicine by pérfgming inosuction surgery on patient LW ;
@) 'R&spomient?& informed congent with patient L.W. was improper and

inadeguate because, among other things, the informed consent was not detailed or

~
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thorough, patient L. W, was informed the liposuction procedure would be overseen by
an onsite medical doctor when, in truth and fact, it was not, and the written informed
sonsent stated the liposuction surgery would be performed by Dr. 1.B. and respondent
when, in truth and fact, the surgery was performed solely by respondent;

(d) Respundent’s pre-operative and petioperative care and treatment for

patient LW, was inadequate and/or represented a disregard for patient safety because,

among other things, respondent failed to obtain a detailed history and failed to

peﬁfam a propar and focused preoperative physical examination on patient L.W.;
tespondent premedicated patient L.W. with Atenolol which blocks the physiological
response 1o tachycardia; there was no physiological monitoring of patient L. W, during
his Hposuction procedure such as frequent checking of vital signs, pulse oximetry and/
or telemetry; the emergency crash cart in the procedure room was not fully stocked;
the procedures for ingtrument sterilization were inadequate; and the liposuction
sargery was not performed in an acoredited surgery center;

(&) Respondent failed to properly perform the liposuction of the abdomen an
patient L.W. in a manner that achieved optimal results;

(fi  Respondent failed to provide proper post-operative care by, among other
things, failing to provide patient L. W, with an appropriate compression garment, and
failing to respond appropristely to patient LW, s post-operative concerns; aud

‘ (¢) Respondent’s standardized operative report for patient L.W. was
inadequate and failed to convey .meaningﬁxl information: |

PATIENT N.C.

60. Respondent conumitied gross negligence in his care and treatinent of N.C., which

inchaded, but was not fimited to, the following:

{a) Parapraphs 19 fhrough 26 and 33 through 38, and 55, above, are herzby
incorporated by reference and realleged as if fully set forfh herein;

(t) Respondent, as a physician assistant, engaged in the vnlicensed practice of
medicine by performing liposuction surgery on patient N.C.,
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(¢} Respondent’s informed consent with patient IN.C. was improper and
inadeguate becauss, among other things, the informed consent was not detailed or
thorough and patient N.C. was informed the liposuction procedure would be overseen
by a medical doctor when, in truth and fact, it was not, and the written informed
consent stated the liposuction surgery would be performed by Dr. I.B. and respondan
when, in truth and fact, the surgery was performed by respondent; 7

{d) Respondent’s pre-operative and perfoperative cave and treatment for
patient N.C. was inadequate and/or represented a disregard for patient safety becauss,
a{mng other things, respondent failed to obtain a detalled history and failed 10
perforin apraper preoperative physical examination on patient N.C.; respondent failed
1o perform a proper work-up regarding patient N.C.*s reporttci tachycardia; respondent
premedicatad paf‘ciszﬁ N.C. with Atenolol which Blocks the physiclogical response to
tachycaréia; there was no physiological monitoring of patient M.C. during her
lipesuction 'pz:ocedure such ag frequent checking of vital siges, pulse oximetry and/ or
telemetry; respondent failed to terminate the liposuction procedure despite patient
N.C.’srepeated complaints of extreme pain; the &mergency crash cart in the procedure
room was not fully stocked; the procedures for Ingtnument stﬁrilizaﬁan were
inadequate; and the liposuction surgery was not performed in an accredited surgery
center;

(e} Respondent failed fo pexform the proper procedure on patient N.C. witich
should have been an abdominoplasty with flank lipesuction, and failed to properly
performn the liposuction of the abdomen on patient N.C. in & manner that achieved
optimal results;

(f) Respondent failed to provide proper post-operative care by, among other
things, failing to provide patient N.C. with adequate post-operative instructions,
failing to provide patient N.C. with an appropriate compression garment, and failed fo

respond appropriately to patient N.C."s post-operative concerns of tachycardia; and
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{g) Respondent’s siandardized operative report for paﬁént N.C. was

madequate and failed to convey meaningful information.

PATIENTK.D.

61. TRespondent committed gross negligence in his care and treatment of K.D., which

tneluded, but was not limited to, the following:

1117

(a) Paragraphs 19 through 26, 39 through 42, and 56, above, are hereby
incorporated by reference and realleged as if fully set forth herein;

(b} Respondent, as a pliysician assistant, engaged in the unlicensed practicsof -
medicine by performing liposuction surgery on patient K.,

(¢) Respondent’s informed consent with patient ¥.D. was improper and
inadequate because, among other things, the informed consent was not detailed or
m‘thorou‘gh, patient K., was pot clearly informed respondent was a physician assistant,
and the written informed consent stated the liposuction surgery would be parfomﬁ&_
by Dr.J ..B. and respondent when, in truth and fact, the surgery was performed solely
By respondent; / _

(d) Respondent’s pre-operative and perioperative care and treatraent for
patient K., was inadequate and/or represented a disregard for patient sefety because,
among other things, respondent failed fo obtain a demiled history éad failed to
perform a proper ané focused preoperative .physiaai examinatiex; on .patiam KD
respondent premedicated patient X.I). with Atenolol which blocks the physiological
response to tachycardia; there was no physiological monitoring of patient KD curing
his liposuction procedure such zs frequent checking of vital signs, pulse oximetry and/
or telemetry; the emergeney crash cart in the p%oceduze room was not fully stocked;
the procedures for instrument sterilization were inedequate; and the liposuction
surgery was not performed in an accredited surgery center;

(¢) Respondent’s communications with patient K.D. through text messages

and/or e-mails were not HIPPAA compliant; and
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{f} Respondent’s standardized operative report for patient K.D. was

inadequate and failed to convey meaningful information,

PATIENT S.M.

62. Respondent commitied gross negligence in his care and treatment of S.M., which

included, but was not limited to, the following:

(a) Paragraphs 19 through 26, 43-through 52, and 57, above, are hereby
incorporated by reference and reatleged as if fully set fo}:fh herein;
{b) ~ Respondent, as a physician assistant, engaged in fhe ‘unli.cmséci practice of
Vmﬁdicine by performing liposuction surgery on patient S.M.;
(¢)  Respondent’s informed consent with patient S.M. was improper and
inadequate because, among other things, the informed consent was not detailed or
| thorough and patient S.M. was led to believe the lposuction procedure would be
overseen by an onsite medical doctor, when, in truth and fact, it was not, and the
written informed consent form did not clearly indicate the liposuction surgery would
be performed solely by respondent;
(G Rﬁsmnﬁmﬁ’s pre-operative and perioperative care and treatment for

patient 8.M, was inadequate and/or represented a disregard for patient safety because,

among other things, respondent failed to obiain a detailed history from, and failed to -

perform a proper aud focused preoperative physical examination of patient S.M,;

" respondent premedicated patient 8. M, with Atenolol which blocks the physiological

resporse to tachyeardia, there was no physiological monitoring of patient § M. during
her ii}ﬁosmﬁoﬁ; procedure such as frequent checking of vital signs, pulse oximetry and/
ot telemetry; the emergency Gi"&é‘i“i cart in the procedure room was net fully stocked;
the procedures for instrument sterilization were inadequate; and the liposuction
surgery was not performed in an accredited sugery center,

(&) Respondent failed to properly perform the liposuction on patient SM.’s

inner thighs in 2 manner that achieved optimal results
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(f) Respondent failed to provide proper post-operative care to patient S, M. by
failing to propetly manage, respond andfor treat the complication to her right inner
thigh which developed a psendo-bursa; : ;

(¢) Respondent’s communications with patient S.M. through text messagss
and/or e-mails were not HIPPAA compliant; and

(h) Respondent’s standardized operative report for padent S.M. was

inadequate and failed to convey mesningful information.

(Faise and/or Misleading Advertising)

63. | Respondent is furtharrsubjact to disciplinary action under sections 3327, 2234, 2234,
subdivision (a), of the Code, and California Code of Regulations, title 16, section 1399.521,
subdivision (a), as defined by sections 651 and 2271, of the Code, in that he has wade and
disserninated, or caused to be zﬁade and disserninated, false and/or misleading advertising In violation
¢ of section 17500 of the Code, a5 more particularly alleged in paragraphs 23 through 52, above, which
ave hereby incorporated by reference and reelleged as if fully set forth herein. The false and/or
misieading statements include, but ave not limited fo the following:

- {a) Respondent being identified as the “Director of Surgery” or words to that

effect which is misleading because it conveys, among other things, that respondent has

é]ﬁgher level of education, training and/or experience than he acmailﬁ' possesses

and/or that he is a Hicensed physician and surgeon;

(b} Failing to clearly define the term “ P.A.Y “PA-C” or other words to that

sffect whensver used in sny advertising whicli is misleading because many potential

or actual patients would not know the meaning of these terms and wounld assume,

especially with the title of “Director of Surgery,” that respondent has a kigher level of

education, training and/or experience than he actually possesses and/or that he is a

licensed physician and surgeon;

(c) False and/or misleading statements concerning Dr, JB.’s traming mnd

qualifications in the area of liposuction surgery including, but not limited to, “that Dr.

‘
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‘ {1.B.], along with his highly trained liposuction team, will help to minimize your risks

while offering yaﬁ the best pogsible care all under local anesthesia” that “[blecause
of Dr. [1.B.’s] advenced training and experience in liposuction technology, Pacific
Lipo's procedures significantly reduce pain, swelling and bruising, while providing
you ;:vith smoother Tesults; tighter skin, permansnt improvement and no unsightly
sears,” that *Dr. [1.B.] supervises g team of highly trained liposuctionists with a
combined experience of well over 10,000 lipo procedures,” that “fals Medical
Director of Pacific Liposeulpture, Dr. {11.] offers p_atién’ts & lifetime of experience
and knowledge in his state-of-the-art outpatient surgical setiing.” The aforementioned
statements were false and/or misleading because, among other things, they
misrepresented and inflated Dr, 1B s training, experience and/or qualifications inthe
area of lipo suction surgety and were designed to give patients the impression that Dr.
LB, wag, in fact, a highly-qualified physician in the area of Hposuction surgery, would

be performing the ]ipo‘suctic:rn surgery or, at & minimum, would be closely supervising

any liposuction surgery that was performed. In truth and fact, Dr. JB. had no

“advanced training and experience in liposuction technology,” was not interested in

. performing any procedures, never performed a single liposuction procedure while at

Pacific Liposculpture, and his supsrvision, if any, was minimal,

(d) Failing to timely correct stateents in patient testimonials and/or Yelp
reviews, that could be accessed on or fhrough the Pacific Liposculpture website,
whichi referred to respondent as “Dr. Rod” and/or "doc,” or other words to that efiect,
These statements "were false and/or misleading becanse they inferred that respondent
had 2 higher level of education and/or training than he actual ly possesses and/or that
he is a licensed physician and surgeon instead of a physician's assistant;

(¢) Photographs of respondent in surgical scrubs and/or photographs or video
of respondent performing liposuction surgery, which combined with the other false
and/or misteading advertising réfaremed ﬁ&f&iﬁ; led patients to believe that respordent
possessed the education, training andfor qualifications to legally perform the
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| subdivision (2}, as defined by section 2234, subdivision (e), of the Code, in that be committed an act

liposuction procedures; and

{f) The posting of patient testimonials which were not a true and accurate
description of liposuction surgery and any risks associated therewith which state,
among other things, that liposuction 18 *“no pain, all gain,” that liposuction “feels Hke
day at the spa. . like getting a massage,” that there is “no pain, na discomfort” or other
words to that effect which falsely convey the procedure is pain free and withoutrisk of

any surgical or other complications.

" (Dishonesty and/or Corraption)

64.  Respondent is further subject to disciplinary action under sections 35327, 2234, 2254,

subdivision (8), of the Code, and California Code of Regulations, title 16, section 1399.521,

or acts of dishonesty and/or cormiption. in regard to his false and deceptive advertising, as more
particularly alleged in paragraphs 23 through 52, and 63, above, which are hereby incorporated by
veference and realleged as if fully set forth herein. |

FIFTH CAUSE FOR DISCIPLINE

| (Failure to Maintain Adequate and Accurate Medical Record)
65, Respondent is further subject to disciplinary action under sections 3527, 2234, 2234,
subdivision (), of the Code, and Californla Code of Regulations, title 16, séction 1399.521,
subdivision (), as defined by 2266, of the Code, i that respondent failed to maintain adequate and
accurate records regarding his care and treatment of L.W., N.C., K.D. and 5M,, as Iﬁﬁr& fully
parﬁicﬁlaﬁy alleged herein:
(a) Paragraphs 27 through 62, sbove, are hereby incorporated by reference and
rea‘iiéged as 1f fully set forth herein;
(b) Regpondent’s opﬁrati?& teports for patient’s LW, N.C, K.D. and SM.
were inadequate and failed to convey meaningful §$f0m&timl; and
(&) Respondent’sinformed consent forms for patients LW, N.C. K.D. were

improper and inadequale because, among other things, they falsely stated the
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rules or ethical code of the medical profession or which was unbecoming a member in good standing

liposuction surgery would be performed by Dr. 1.B. and respondent when, intruthand
fact, the surgery was performed solely by respondent; and the written informed
consent form for patient S.M. did not clearly indicate the liposuction surgery would be
performed solely by respondent

SIXTH CAUSE FOR DISCIPLINE

{General Unprofessional Conduct)
66. Respondent is further subject to disciplinary action under sections 3527, 2234,
2234, subdivigion (a), of the Code, and California Code of Regulations, title 16, section 1399.521,

subdivision (a), as defined by 2234 of the Code, in that he has engaged in conduct which breached the

of the medical profession, and which demonstrates an unfiiness o practice medicine, as more
particularly alleged in paragraphs 19 through 63, above, are hereby inc:-orpom‘t&& by reference and

realleged s if fully set forth herein.

67. o determine the degree of discipling, if any, to be imposed on respondent, complainan:
alleges that on erl ab:;ut October 26, 2007, respondent was issued a probationary Physician Assistan:
license based on a Stipulation For a Probationary License (Stipulation) adopted Ey the then Physician
Assistant Committes {Camzittge}, According to the Stipulation, respondent was formerly licensed to |
practice as a Physician Assistant in New York. On May 28, 2007, respondent submitied an
application for physician agsigtant licensure to *tiie Committee. As part of his application, respondent|

was asked “Have you ever been convicted or pled nolo contender to any violation (including

misdemeanor or felony) of any local, state, or federal faw in any state, territory, country or U.S.
federal jurisdiction?” A notice printed above the ques_ﬁ_tm warned applicants that “you are required 1o
include any conviction that has been set aside and dismissed or expunged, or where a stay of
exacution has been issued.” Respondent responded “no” which was false bacause he had been
convicted in 1992 in. Ranciﬁiph Township Municipal Court of a violation ¢ N.1S, 2C:20-3(a), Theft
by Unlawful Taking, As a tesult, respondent was issned a physician éssisstmﬁ ficense on 41

probationary basis, subject 10 the following terns and conditions: three years probation; successful
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completion of ethics course; requirement to provide notification 1o his ermpioyer and supervision
physician concsrning his probationary status; monitoring and supervision by a supervising physicimy,
and other standard terms and conditions of probation,

PRAYER

WHEREFORE, complainant requests that a hearing be held on the matters herein allegad, f

and that following the hearing, the Physician Assistant Board of California issue a desision:
1. Revoking or suspending Physician Assistant License Nurber PA19449, issacd to |

respondent Rodney Eugene Davis, P.A.;
2. Ordering respondent Rodney Bugene Davis, P.A. to pay the Physician Assistant Board aE‘_E

California the reasonable costs of the investigation and enforcement of this case, pursuant to Business

and Professions Code section 1253 and

“

3. Taking such other and further aotion as deemed necessary and proper.

DATED: f@me?. 3, 208 ‘}“‘Xm‘mﬁ’: M\\\ \

GLENN L. MIE‘CHE&\L, IR, \
Executive Officer '
Physician Assistant Board
Pepartment of Consumer A ffairs

State of California
Complainant ;-
!
302014708261
10975950.doe
%
?
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\ BEFORE THE
PHYSICIAN ASSISTANT BOARD
MEDICAL BOARD OF CALIFORNIA
DEPARTMENT OF CONSUMER AFFAIRS

STATE OF CALIFORNIA
In the Matter of the Accusation )
Against: : }
)
} ,

RODNEY EUGENE DAVIS, P.A. ) Case No. 1E-2013-230309
: ' )
Physician Assistant }
License No, PA 19449 )
' )
Respondent }
)

DECISION AND ORDER

The attached Proposed Decision is hereby adopted as the Decision and
Order of the Physician Assistant Board, Medical Board of California,
Department of Consumer Affairs, State of California.

This Decision shall become effective at 5:00 p.m. on June 10, 2016.

IT I8 50 ORDERED May 13, 2016,

PHYSICIAN ASSISTANT BOARD

Robert E. Sachs, P.A,, President




BEFORE THE
PI«»IYS}(“IAN ASSISTANT BOARD OF CALIFORNIA
DEPARTMENT OF CONSUMER AFFAIRS
STATE OF CALIFORNIA

In the Matter of the Accusation Against:
Case No. 1E-2013-230309
RODNEY BEUGENE DAVIS, P.A,,

' OAH No. 2015040372
Physician Assistant License No. PA19449

Respondent.

PROPOSED DECISION

Susan 1. Boyle, Administrative Law Judge, Office of Administrative Hearings, Staie
of California, heard this matter in San Diego, California, on February 16 throu gah 26, and
March 2, 2016. :

Martin W. Hagan, Deputy Attorney General, Department of Justice, State of
California, represented complainant, Glean L. Mitehell, Jr., Executive Officer, Physician
- Assistant Board, Department of Consumer Affairs, State of California,

Robert W. Frank, Atiorney at Law, Neil, Dymott, Frank, McFall, Trexler, McCabe &
Hudson, APLC, represented respondent, Rodney Eugene Davis, who was present.

The matier was submitied on March 2, 2016,

PROTECTIVE ORDER

The names of the patients in this matter are subject to a protective order. No court
reporter or transcription service shall transcribe the name of a patient but shall instead refer
to the patient by his or her initials, which were identified during the administralive hearing,
are listed in the Confidential Names List (Bxhibit 108), and are used in this decision,

SEALING ORDER

Exhibits were admitted mto evidence that contain confidential information that is
protected from public disclosure, 1t was nof practical 1o delete this information from these




exhibits, To protect privacy and confidential information from Inappropriate disclosure, a
written Protective Order Sealing Confidential Records was issued on February 26, 2016, was
provided to the parties on the record, and has been marked and admitted as Exhibit 115, This
Protective Order governs the release of documents to the public. A reviewing court, parties
to this matter, their attorneys, and a government agency decision maker or designee under -
Government Code section 11517 may review the documents subject to this order, provided
that such documents are protected from release to the public.

FACTUAL FINDINGS
Jurisdictional Maiters

1. On October 30, 2007, the board issued Physician Assistant License No.
PA19449 1o respondent, Rodney Bugene Davis.- The license will expire on August 31, 2017,
unless it is renewed.

2. On February 3, 2015, complainant filed the accusation against respondent.
Respondent filed a Notice of Defense and Response to Accusation, and this hearing
followed,

The Accusaiton

3 The accusation concerned respondent’s ownership of, and employment by, a
business entily formed to manage a clinic that provided liposuction surgery. The accusation
alleged that respondent engaged in the unlicensed practice of medicine by performing
liposuctions without proper skill or supervision {First Cause for Discipling), engaged in gross
negligence and committed repeated negligent acts in his care and treatment of four patients
(Second and Third Causes for Discipline), engaged in dishonesty and/or corruption by
disseminating fulse and/or misleading advertising (Fourth' Causes for Discipline), failed to
maintain adequate records (Fifth Cause for Discipline), and engaged in general
unprofessional conduet (Sixth Cause for Discipling). Complainant also requested costs of
investigation and enforcement pursuant to Business and Professions Code section 125.3.

Respondent s Buckground and Experience as a Physician Assistant

EDUCATION, LICENSE, AND EXPERIENCE IN PENNSYLVANIA

4. Respondent received a Bachelor of Science degree in exercise science from
Rutgers University in 1998, He was admitted to a Physical Therapist program at Touro

. College in Bay Shore, New York. After one year in the Physical Therapist program, he
transferred to the Physician Assistant program, from which he graduated with a Bachelor of

' The accusation contains two causes for discipling that are entitled “Fourth Cause for
Discipline.” Both involve claims of false and misleading advertising; one alleges dishonesty.
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Science degree in 2002, He received certification from the National Commission on
Certification of Physician Assistants (NCCPA) in 2002,

Respondent described the physician assistant program at Touro College as including
hands-on experiences and course work. The first year consisted of coursework that
respondent likened to abbreviated medical school classes. After the first year, students
participated in five to six week rofations in a variely. of medical fields, such as internal
- medicine, pediatrics, cardiology, thoracic, general, emergency and long term care. He was
not required to complete a residency.

5. In his first position alter NCPPA certification, respondent waorked for one year
for a physician who specialized in sports medicine. He worked with patients in'the doctor's
office and did nol assist in the operating room. His job duties included inserting needle-like
instriments into knee joints, fingers, joints, aspirating knee J()mts, and injecting cortisong.
His supervising doctor taught him these procedures,

From 2004 to 2007, respondent worked for Brookhaven Orthopedic Associates. He
assisted a physician during surgeries and with clinical procedures. He also assisted in
reducing fractures and correcting shoulder dislocations. He warked witly five or six
supervising doctors in the group, As the Brookhaven physicians became more (rusting of
respondent, he was placed in the on-call rotation with the physicians at a local hospital.

While respondent worked at the Brooklyn clinie, and for an additional year
afterwards, he worked weekends al Good Samaritan hospifal in West Islip, N.Y. His work
involved all tasks except those-that involved critical care. Good Samaritan was also a
teaching hospital for physician assistants, During his time there, respondent faught and
supervised students in the physician assistant program.

LICENSE AND EXPERIENCE IN CALIFORNIA — PRE — PACIFIC LIPOSCULPTURE

6. In 2007, respondent was unhappy in his work environment. He believed kis
responsibilities and hours of work had inereased but he was not being adequately
compensated {or the extra work. The physician’s group he worked for fell behind in
payments. Around this time, respondent received a telephone call from 4 fellow physician
assistant who had moved to California, The friend told respondent he was working fora
busy doctor in Beverly Hills who was looking for another PA, and he asked respondent if he
wasg interested in applying for the job, The friend said the doctor’s practice was limited to

performing outpatient liposuctions during which the patients were awalke, happy and healthy.

7. Respondent was interesied and traveled to Beverly Hills to interview for the
job. Respondent met with Dr. Craig A. Bittner, owner of Beverly Hills Liposculpture.”
Respondent was impressed with the facility, and Dr. Bitiner appeared to be friendly, smart

* The parties stipulated that the tevm “liposculpture” and “liposuction™ are
synonymous,” '




and knowledgeable, When Dr. Bittner offered respondent the position a few months after the
interview, respon{iem gave nol;cr; al Brookhaven Orthopedic Associates, and he and his wde
moved to California.

APPLICATION FOR LICENSURE ANI} PROBATIONARY LICENSE

8. On May 26, 2007, respendent signed an application for a California Physician
Assistant license. Respondent checked, “No,” in response to the question, “Have you ever
been convicted of or pled nolo conténdere to any violation (including misdemeanor or
felony) of any local, stafe, or federal law of any state, ferritory, country, or U.S. federal
jurisdiction?”

By letter dated July 26, 2007, the board notified respondent that it had received a
report indicating that respondent was convicted of “thefi by unlawful taking’ in 1992, The
board noted that respondent did not acknowladge the conviction in his application and
requested respondent provide an explanation of his failure to disclose the conviction uand the
facts upon which the conviction was baged.

By letier dated August 8, 2007, respondent provided his explanation for the
conviction he had not disclosed. He stated he was “deeply disturbed and embarrassed™ by
the incident that occurréd “only weeks after This] 18th birthday™ and was the basis for his
being convicted of being a “disorderly person.™ He said he had not recalled the incident or
conviciion when he completed his application.

Respondent testified i this hearing consistently with what he wrote in his letter.
According to respondent, he and a friend were working at & gas station when respondent was
18 years old. They learned that they could easily access their employer's cash box. They
removed small amounts of cash from several envelopes in the cash box over a period of days.
Htimately the employer became suspicious and confronted respondent. Respondent
admitted he had been taking cash from the cash box, and the employer called the police,
According to respondent, the police officer told him thai, if he returned the money to his
employer, the officer would not call respondent’s parents and the incident would not be &
part of respondent’s record. Respondent signed some paperwork, paid a fine, and forgot
abont the incident. Following this incident, respondent obtained his degree from Rutgers
University, graduated from the Physician Assistant program, and obtained a license from the
State of New York.

As part of his license application process in 2007, respondent provided the board with
prosecution and court records relating to his conviction. According (o the 1992 records,
respondent was charged with two couants of theft of a total of $690, but the charges were
reduced, and he was convicted of a “disorderly persons offense” in municipal court.

Respondent’s 2007 letter asked the bosrd to “[pllease excuse my mistake and accept
my sincerest apology.”




By letter dated August 14, 2007, the board, after reviewing respondent’s application,
letter of explanation and court vecords, offered to issue respondent a probationary license
rather than deny his application. Respondent aceepted the offer. Respondent and the board’s
Execalive Officer signed a Stipulation for Probationary License. On October 30, 2007, the
board issued respondent & license with & three year probationary termy, The terms of
probation required respondent to successfully complete an ethics course approved by the
board; provide a plan of practice to be monitored by an approved supervising physician; and
have a board appointed probation monitor. Upon respondent’s successful completion of
probation in 2010, his license was fully restored.

Work Performed with Craig Bittner, M.D. at Beverly Hills Liposculpiure
DR. BITTMER'S BACKGROUND

9. As noted above in paragraph 7, respondent came to California in 2007 to work
with Craig Bittoer, M.D., who operated a liposuction clinic. Dr. Bittner was a licensed
radiologist before he transitioned into cosmetic surgery. He was not licensed as a plastic
surgeon or dermatologist, nor was he board certified in any surgical subspecialty.
Radiologists graduate from medical school and then enter a four vear residency program that
involves specialty medical education and clinical work, Radiologists do not participate in a
genetal surgery internship or a residency, Dr. Bittner was an interventional radiologist, a
specialty that involves additional training relating o the use of catheters, wites and other
probes,

RESPONDENT’S RESPONSIBILITIES WHILE WORKING FOR DR. BITTNER

10, While respondent was waiting to be licensed, Dr. Bittner alfowed him to work
as o medical agsistant doing tasks that did not require a Physician Assistant license,
Respendent also shadowed Dy, Bitiner and observed him performing liposuction surgeries.

Dr. Bittner performed tumescent liposuctions. Tumescent is a form of local
anesthesia, When undergoing a liposuction using lumescent anesthesia, the patient remains
awuke. The technigue involves infiltration of fat with a solution of saline, lidocaine, and
epingphrine (the tumescent ftuid). The medical professional makes two or more small
incisions in the arca of the body to be liposuctioned. Tumescent fluid is infused through the
incisions into the fat under the skin, and it numbs the area,

The fat and tumescent fluid is extracted from the body through an instrument called a
“cannula™ A cannula is a blunt, hollow tube shaped instrument, approximately 12 to 18
inches long, attached o a source of suction. During liposuction, the cannula is repeatedly
thrust into and out of the patient’s body through the small incisions. Fat, blood and
infiliration fluid is suctioned from the patient through the cannula into a container.

* The first page c}ﬁ the letter is erroneousty dated August 14, 2()(](1, the second page
contains the correct date,




11, As part of respondent’s training, Dr. Bittner required respondent 1o hold the
cannuia to feel its weight and become familiar with it

12, When respondent’s probationery license was issued, Dr. Biltner became
respondent’s supervising physician, The bourd assigned Dennis Rodriguez to be
respondent’s probation monitor,

After respondent received his Physician Assistant license, he learned and performed
part of the lumescent infiltration phase of the liposuction surgery under Dr. Bittner's direct
supervision. Respondent testified that, under Dr, Bitiner, he administered an anesthetic
which was 95% local and 5% nitrous oxide. After he became mare experienced, respondent
performed the full wmescent infiltration phase of the liposuction surgery.

After respondent performed the full cumescent phase suceessfully for all of Dr.
Bitmer’s patients in a one week period, Dr. Bitiner began to allow him to perform the
~ suctioning work, First he waiched Dr, Bittner, and then he performed the procedure while
Dr. Bittner watched him. After some time, respondent perforined the entire procedure
himself. For the first two to three months afler he began performing the Liposuction surgery
himself, Dr, Bittner came into the procedure room and checked his work, When Dr, Bittoer
believed respondent could competently perform the lipesuction surgery, respondent
performed the procedure by himself in a separate operaling suite with limited oversight from
Dr. Bitiner,

Respondent testified patients often wanted liposuction surgery on three to four areas
of the body. The abdomen and love handles were the most commen areas where patients
sought liposuction. Respondent made two or more incisions in each area for the cannula to
be inserted. In the beginning of his work with Dr, Bittoer, respondent was involved in some
way with the procedures performed on approximately fwa patients per day. Respondent
festified that he performed “several thousand procedures™ alone while he was working for
Dr. Bitiner,

Respondent became disillusioned with Dr. Bittner. Dr, Bittner was beginning to have
problems with patients, and one patient started a website to damage Dr, Bittner’s réputation.

* Using nitrous oxide converts the procedure to one categorized as being performed
under general anesthesia.

* Respondenl assisted Dy. Bittner and performed liposuctions for a maximum of 12
months, which includes the time he was doing only the fumescent portion of the procedure,
To have performed 2,000 liposuctions in ove year, respondent would have had to have done
more than five procedures every single Cfciy of the year. To have performed 3,000
liposuctions in one yeur, respondent would have had to have done more than eight
procedures every day of the year, To justify his nurmbers, it a;wpcmrs respondent counted each
section of the body on which he performed liposuction as a “procedure,” even when the
surgery is performed on'the same patient.




This website included a section about respondent, which Dr. Bitiner knew about but did not
disclose to respondent. There were other aspects ol Dr. Bittners practice that re%gmméent did
not like, and he left Dr. Bittner's employ in Septerber 2008.°

13, No evidence was presented fo suggest that respondent’s probation monitor,
Mr, Rodriguez, disapproved of respondent working for Dr, Bitiner. No charges were brought
by the board against respondent, and no challenges to respondent’s working arrangement
were raised while he warked for Dr. Bittner,

14, After leaving Dre, Bittner™s employment, respondent went to work for
Physicians and Surgeons Network where he reviewed requests for approval of medical
procedures submitted 1o insurance companies, It was a sedentary job and respondent stayed
there for only three 1o four months.

Work Performed with Dr. Calhoun

15, Inearly 2009, respondent answered an advertisement for & physician assistant
placed by Dr. Kevin Calhoun. Dr. Calhoun had twe offices in which he performed eosmetic
surgery — chicfly liposuction, and he was opening another location in Los Angeles. He was
looking for staff for the new location. Respondent told Dr. Calhoun that he had a
probationary license and what that entailed. Dr. Calhoun offered respondent a position with
his clinic and provided him a Delegation of Services Agreement (DSA). The DSA described
the services respondent was authorized by Dr. Calhoun to provide on Dr. Calhoun’s behalf.

On April 13, 2009, respondent emailed Mr, Rodriguez and advised him that Dr.
Calhoun offered him a position as a physician assistant. He noted that Dr, Calhoun had two
cosmetic ¢linics in San Diego and was opening a third in Los Angeles. Respondent stated
that “initially™ he would be commuting to each of (he three offices. He told My, Rodriguez

that the clinics did “laser procedures, injectables, and outpatient llpc)smctmn Mr. Rodriguez
:ebpomiu;l that Dr, Calhoun would be approved as respondent’s supervising physician once
all required documents, including the DSA, were received. In a subsequent email, Mr.
Rodriguez acknowledged that he had received some documents from respondent but was
waiting for the DSA. He stated that “as soon as I receive [the agreement], you can start
[working for Dr. Cathoun].”

No evidence was presented that Mr. Rodriguez disapproved of respondent working,
for Dr. Cathoun. The only evidence of what Mr. Rodriguez was told about respondent’s
working arraignment with Dr. Calhoun was provided by respondent and contained. in the
emails between respondent and Mr, Rodriguez. No charges were brought by the board
against respondenl when he worked for Dr. Calhoun.

b Subsequent to respondent’s leaving his employ, the Medical Board filad disciptinary
charges against Dr, Bittner, and Dr. Bitiner surrendered his medical license,




Dr. CALHOUN’S BACKOROUND

16.  Dr. Calhoun was board certified in Emergency Medicine. He transitioned to
performing liposuction after tuking a two to three day course in 2007 and a three day course
in 2009, Emergency room physicians must complete a residency. They do not complete a
general surgery rolalion, but may patiicipate in rotations in various specialties, such as
trauma surgery. They are also taught some procedures in general surgery, such as placing
chest {ubes. '

RESPONDENTS RESPONSIBILITIES WHILE WORKING FOR DR, CALEOUN

17.  Despite his original understanding, respondent worked primarily at Dr.
Calhoun’s clinics in San Diego where he performed liposuction procedures by himself.” In
“maybe two” cases patients specifically requested Dr. Calhoun; in those cases respondent
assisted Dr. Calhoun.

Ag he did in Dr. Bittner's office, respondent administered an anesthetic which was
95% local and 5% nitrous oxide. Respondent stated his use of nitrous oxide was permitted in
the DSA with Dr. Calhoun and be did not know a physician assistant was not permitted to
administer nitrous oxide. Respondent did not know whether My, Rodriguez was aware that
respondent was administering nitrous oxide.

Dr. Calhoun’s clinic was not as efficient as it could have been, and respondent was
sometimes concerned that D, Calhoun would go out of business. Within the first few
minutes of respondent’s firs¢ day with Dr, Calhoun, 90% of the staff quit. There were some
days when Dr, Calhoun did not have any patients booked for procedures.

Dr. Cathoun made changes in his office procedures and business gradually increased
{o an average of four patients per day. Dr. Calhoun alse downsized to two clinies,
Respondent worked six days a week and traveled between the clinics, Respondent testified
he did “a lot” of liposuction surgeries when he wag employed by Dr. Calhoun. He estimated
- that in the one and one-half years he worked with Dr. Calhoun, he performed 3,500 to 4,000
'1fi}t’a{‘asugztic:ms»z,iﬁ He estimated that if he did 4,000 procedures, only 200 were with nitrous
oxide. '

7 1t was not clear if Dr. Calhoun was in the clinic when respondent performed
liposuction by himsell,

% Again, respondent appears 1o have calculated these numbers by counting each part
of the body upon which liposuction was performed and not by counting each patient.

” The numbers are difficult to compare. IF nitrous oxide was given, it was (o a patient

who may have had mare than one area worked on; therefore, the percentage of procedures.
performed under nitrous oxide would increase. The accusation does not aflege that

8



18, Dario Moscoso was Dr. Callhoun’s business manager, Mr. Moscoso and
respondent complained to cach other about Dr, Calboun and his business practices and the
increasing responsibilities he placed on them. Respondent stated that Mr. Moscoso told him
he bad a master degree in business administration from University of Southern California
{USC). Respondent believed Mr. Moscoso’s representations in the beginning, but later
began to doubt him,

19.  One day after Dr. Cathoun required respondent perform a liposuction surgery
that Dr. Calhoun wag scheduled w perforns, respondent had a “heated discussion™ with Dr.
Cathoun. Respondent was upsel because he and Dr. Calhoun had an agreement about the
number of patients respondent would handle, and respondent believed that Dr. Calhoun’s
actions violated their agreement,” Respondent was frustrated with the way Dr, Calhoun ran
the business. Respondent fell that he (respondent} was doing all the work at the efinic but
notreceiving a fair compensation. He wanted more control over the management side of the
business.

Mr, Moscoso overheard the argument between respondent and Dr, Calhoun and tried
to mediate it. Dr. Calhoun “dared” respondent o find a better deal than the one offered by
Dr. Calhoun.

Afterwards, Mr. Moscoso pulled respondent aside. He told respondent that
mspr:mdeui did not have to stay with Dr. Calhoun. Mr. Moscoso said there were a lot of
physicians (hat would Jove to have a physician assistant with respondent™s skills. In fact, My,
Moscose said he had already been looking into what a physician assistant could do on his or
her own. Respondent told Mr. Moscoso that he was tired of working I‘Qr SOTHEONE w]m WS
making all the money for respondent’s work,

[t June 2010, Mr. Moscoso and respondent began talking abou( starting their own
business. They contacted California Academy of Physician Assistants (CAPA) and San
Diego attorney, Michael Scarano. Mr. Scarane wrete a handbook for physician assistants
that was approved by CAPA.

CREATION OF PACIFIC LIPOSCULPTURE, INC,

20, After his failing out with Dr, Calhoun, respondent and Mr, Moscoso made the
decision to go into business together, and they formed a management services organization
(MS0) to manage « liposuction clinic. In order to have the control he wanted and get the pay
he believed he deserved, respondent determined that he would be the only person who would
perform liposuctions for Pacific Liposculpture, Inc. On August 3, 2010, weeks before
respondent lefl his position with Dr. Calhoun, respondent and Mr. Moscoso formed Pacific
Liposculpture, Inc., and filed its Articles of Incorporation with the California Secrefary of
State. Respondent was listed as CEO for the corporation, and Mr, M'o's:cc;s;ﬁ was listed as the

respondent 15 subject fo d ;fsm;') ine bacauﬁc he improperly used nitrous oxide when hc,
performed liposuction surgeries.

9




agent for service of process, The type of business was described as providing
*[mlanagement services for liposculpture office.” Mr. Moscoso stated that he held a 30
percent interest and respondent held a 70 percent inferest. Respondent was in charge of all |
the clinical aspects of the business, and Mr. Moscoso was in charge of all the administrative
aspects. By November 21, 2011, the company was 100 percent in respondent’s name.

in accordance with their plan, respondent left his employment with Dr. Cathoun, "
He and Mr. Moscoso obtained a leage for an office and equipped the office with the
necessary equipment and furniture, They hired staff, and set up accounts for vendors, Mr. -
Moscoso worked on creating a preliminary website, which responsibility was later
transferred (o a professional web designing company.

ADVERTISING FOR A MEDICAL DIRECTOR

21, Respondent knew he could perform liposuctions only in a medical office, and
he knew that to have a medical office he needed a Medical Director. He also knew that the
Medical Director had to be a physician tained in liposuction. Respondent and Mr, Moscoso
intended from: the inception that respondent would perform all of the liposuction surgeries
for the business their corporation would manage. To that end, respondent and Mr, Moscoso
set out to find a figurehead who would not interfere in the business. This strategy would
allow respondent 1o have control over the surgeries he performed and make the amount of
money he felt he should have been receiving from Drs. Bittner and Calhoun.

Mr, Moscoso placed an advertisemnent on Craigslist seeking & medical director for a
liposuction clinic.'" Seven or eight physicians responded to the advertisement, inclucing
Jerrell Lawrence Borup, M.D. Five physicians were interviewed by felephone and two, Dr,
Borup and another, were invited in for an in-person interview, '

DR, BORUP'S BACKGROUND AND EXPERIENCE

22, Dr. Borup graduated from the Universidad Autonoma de Guadalajara,
Chuadalajara, Mexico in 1978, From 1976 uniil 1998, Dr. Borup specialized in anesthesia, In
1983, he published an article. In Febrary 1998, he suffered a stroke that left him unable 1o
practice medicine while he underwent rehabilitation and recuperation.

" Subsequent to respondent’s leaving his employment with Dr. Calbioun, the Medical
Board filed charges against Dr. Calhoun and his license was disciplined by the Medical
Board,

' Although it was not raised at the hearing, it is noted that non-physician owned
corporations cannot employ physicians. (Bus. & Prof. Code, § 2400; Conrad v. Medical Bd.
Of California (1996) 48 Cal.App.4™ 1038.) Exceptions 1o this rule of law are not applicable
here, ‘

% Dr. Borup teslified at the hearing,

10



In March 2010, Dr. Borup believed he was able to return to some form of medicine,
He had an inlerest in anti-aging medicine and took courses to learn to petform medical
aesthetic procedures, such those using fillers and Jaser technology. He also had an interest in
liposuclion surgery,.

Dr. Borup had no surgical experience, with the exception of a one and one-half month

rotaltion in surgery during his internship, when he assisted a physician and did “grunt work.”

His internship nlso included a short rotation in dermatology.

From 1984 1o 1998, Dr. Borup worked as an anesthesiologist, and he provided general
anesthesia for, and was present during, hundreds of liposuction surgeries, In the mid-1980s
physiciang began to perform liposuctions under local anesthesia, Dr, Borup believed
tumescent liposuction was safer for (he patient than general anesthesia. Dr. Borup also
administered epidurals in which he was required to find space in tissue planes, which he
testified was similar to what is done in liposuction.

In 2010, Dr. Borup did not have staff privileges at any hospital.. He testified that a
position as medical director of a liposuction clinic, with an experienced physician assistant
oversceing the business, was appealing to him. He believed he could learn how (o become
proficient in the procedure from respondent.

FHRING A MEDICAL DIRECTOR

Respondent had input into which doclors were to be intervicewed for the medical
direclor position. -According to Mr. Moscoso, respondent’s primary consideration was that
he did not want someone as medical director who wanted to be involved in the business.

Respondent interviewed Dr. Borup and learned of his lack of experience and training
in liposuction, When Dr. Borup told respondent that he hoped to perform some liposuction
surgeries, respondent convineed him to leave those procedures up to him.

Respondent stated that becanse he and Mr. Moscoso were just starting a business,
they could not risk negative patient feedback by allowing an inexperienced physician to
perform liposuctions for Pacific Liposculpture. Respondent slated that liposuction involved
“safety and arl.” He knew Dr. Borup's attempts would not be up to “scceptable standards™
and respondent could “iake care of the art side and keep a good reputation.” Respondent also
stated prospective paticnts were looking at before and afler photographs of liposuctions that
respondent had performed. He believed it was “more straightforward™ for him, as the person
whose photographs they saw, (o do the procedure. Dr. Borup testified that when he observed
respondent, he saw how proficient respondent was at performing liposuction, and be agreed
that respondent should perform ail of them,

Respondent suggested thal, although Dr. Borup’s only real experience and training
was in anesthesia, with the exception of limited experience in anti-aging cosmetic
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procedures,™ Dr. Borup’s “new specialty” was liposuction despite the fact that Dr, Borup
had not had any training related to liposuction {o that point.

Respondent told Mr. Mosceso that Dr. Borup was perfect for what they needed. A
second interview was scheduled for Dr, Borup and was held at the Pacific Liposculpture,
Inc., office. In this interview, respondent and Mr. Moscoso went over the structure of Pacific
Liposculpture, Inc., and what they were looking for from a medical director. Respondent and
Mr. Moscoso told Dr. Borup that they had incorporated a MSO thet would provide
everything needed (o open a liposuction clinic, other than a physician to run it. Pacific
Liposculpture, Inc., procured the lease on the premises, obtained the equipment and office
Furniture, provided the décor, and hired the staff. Mr, Moscoso acted as an office manager,
Dr. Borup was Lo estabiish a business called Pacific Liposculpture and that business was to
hire respondent as an independent contractor to perform liposuction surgeries. Respondent
set up a separate business for his independent contractor services, For his role as nredical
director, Dr, Borup was to receive a percentage of the gross revenue generated by Pacific
Liposculpiure. During this process, respondent consulted with attorneys to delermine how to
setl up these businesses, and he consulted Mr. Scarano’s handbook, which respondent said he
read through many times."

Respondent testified that he liked Dr. Borup and Dr, Borap liked him. Respondent
appreciated that Dr, Borup™s experience was in anesthesiology, and he felt Dr. Borup could
help ensure the procedures at Pacific Liposculpture focused on patient safety, Along these
lines, both Dr. Borup and respondent agreed that Dr. Borup refused to allow respondent to
administer nitrous oxide to any patient.

THE DELEGATION OF SERVICES AGREEMENT

23, OmAugust 11,2010, Dr. Borup and respondent signed a “Delegation of
Services Agreement Between Supervising Physician and Physician Assistant (Title 16, CCR
Section 1399,540) and Protocols.” The DSA aunthorized respondent (o perform specific tasks
permitted by the California Code of Regulations and other tasks as authorized “when acting
under [Dr. Borup's] supervision.”

The DSA specifically authorized respondent to evaluate whether a patient was an
appropriate candidate for liposuction, unless the patient is a “high risk patient with any
kidney, liver, or heart disease . .. .” High risk patients were 1o be referred to Dr. Borup and

" In or around this time Dr. Borup was, or became, the medical director of a business
called “Spad24” that did Jaser and filler work, '

1 M. Scarano’s book, at Chapter 2, page 5, in discussing the requirement that »
supervising physician can delegate only tasks and procedures consistent with his or her usual
and customary practice, states, “On the other hand, a family practitioner with no training ot’
experience in laser dermatology would not be able to hire a PA with such training in order to
expand his or her practice to include dermatological laser procedures.”
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were required to obtain a “full physical and clearance™ by their primary doctor or
cardiologist. The DSA authorized respondent to determine whether the areas of the body a
patient sought to have liposuctioned were appropriate for liposuction, He was autherized to
discuss risks, benefits and alternatives of liposuction with patients, review the informed
consent form with them, answer questions, educate the patient and obtain their signatures on
the forms. He was authorized to perform a history and physical exam prior to anesthesia and
liposuction. Any patient with contraindications was required to have his or her case '
reviewed by Dr. Borup before the procedure began.

The DSA austhorized respondent to inject the “saline-based lidocainefepinephrine
anesthesia into the patient’s subcutaneous fat in the area marked to be treated until the
targeted tissues become swollen and firm (Ctumescent™).” The DSA provided a chart with the
range of volume of tumescent anesthesia that could be used depending on the area to be
treated. It was explained al the hearing that the acceptable volume is determined by a
standardized formula that relies on the amounis of anestbesia listed in the chart and the
patient’s body weight as its main factors. Despite Dr. Borup and respondent’s assurances
that Dr. Borup would not permit respondent to administer nitrous oxide, the DSA authorized
respondent {o use nitrous oxide “as an additional sedative for-patients who require additional,
further sedation and pain relief” The amount of nitrous oxide permitted was limited to 30
percent nitrous oxide o 70 percent oxygen. Neither Dr. Borup nor respondent explained
why the DSA authorized respondent {o administer nitrous oxide.

Responden! was authorized 1o provide post-procedure medications as described in the
DSA. :

The DSA authorized vespondent to mark the areas of the patient’s body that were to -
be treated; to make “round skin biopsy punches™ (incisions) in the marked areas; inject the
tumescent anesthesia; insert the cannula through the incisions and perform the liposuction
(debulking)., After debulking, “the PA or Dr. Borup will review the liposuction and perform
or oversee the desired blending to ensure optimal contouring of the subject area™

The DSA also provided for post-procedure evaluation and discharge, which included
wrapping the patient and assisting him or her inio a post-operative compression garment;
providing post-operative instructions fo the padtient; taking post-operative photographs;
asking the patient about pain or discomfort; complclmg a discharge form; and chsghmgmg
the patient o a responsible adult.

The DSA required respondent to consult with Dr. Borup for any high risk patients
when complicalions arise, whern the patient requested to speak to a physician, or when any
condition occurs “which the PA feels exceeds histher ability to manage, ete.”

The DSA required respondent (o be familiar with the Medical Emergency Plan which
included directing staff to call 911,
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The DSA was sent to respondent’s probation monitor, Mr. Rodriguez, for approval of
respondent’s relationship with Dr. Borup. It is noted that it would be difficult, if not
impossible, for any individaal to evaluate or determine the true nature of respondent’s and
Dr. Borup’s relationship by looking only at the DSA.

24, On August 14, 2010, afler signing the DSA, respondent sent an email to Mr.
Moscoso that initially referenced Mr. Rodriguez.” The remainder of the email stated:

I sent Dr. Borup sosne info this morning about the course but he
didn’t reply back. Thope that he will be able to stick with our
system once [he] bas some knowledge. It's good to kiiow that
Dr, Caldron would be willing 1o be the medical director for both
offices if we ever asked, I'm glad that we're making a contract
that will allow for us to make immedinte changes in that
position if ever needed. We don’t want another clumsy
physician getting in the way. (Emphasis added.)

. Although respondent at the hearing attempted to interpret this email otherwise, it
clearly stated respondent’s position that he wanted to operate the liposuction business
without interference from anyone, particularly a physician. The email reflected respondent’s
desire that Dr. Borup be and remaig a silent partner in the liposuction business. '
Resgpondent’s “system” did not include a physician who wanted to perform liposuctions,

25.  Onorabout September 20, 2010, Mr, Moscoso, as Chief Financial Officer of

Pacific Liposculpture, Inc., and Dr. Borup signed a 14 page Management Services
Agreement (agreement). Dr. Borup was described as a “Group” in the agreement. The
agreement provided that Dr. Borup would “retain the services™ of Pacifie Liposculpture, Inc.
to “provide the facilities, equipment, supplies, and management and administrative personnel
and gervices required for [Dr. Borup] fo conducl [his] Practice related (o the provision of
liposuction and similar cosmetic procedures,” The agreement specifically siated that Pacific
Liposculpture, Inc. “shall have no authority over medical aspects of {Dr, Borup's business,}”
Under the agreement, the name Pacific Liposculpiure and all derivations remained the
property of Pacific Liposculplure, Inc.

26, InSeptember 2010, after he had agreed to be the medical director of Pacitic
Liposculpture, and after the DSA was signed, Dr. Borup attended a one week video {rainihg
course about liposuction and one weekend of hands-on training in liposuctions. During the
weekend course, Dr, Borup performed two liposuctions under the direct supervision of an
instructor. It was not clear if Dr. Borup performed the entire procedure or participated in part
of a procedure, Dr. Borup never performed or participated in another liposuction procedure,

" Respondent’s probationary period would terminate two months later.
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On December 21, 2010, Dr. Borup filed a fictitious business name statement for
“Pacific Liposculpture” with the San Diego County Clerk. Dr. Bovup represented that the
business slarted on September 20, 2010, and that it was conducted by an individual.,

Dr. Borup left Pacific Liposculpture on September 30, 2013, to retire with his wife.
False or Misleading Advertising

27.  Inthe accusation, complainant alleged respondent “made and disseminated or
caused 1o be made and disseminated, false and/or misleading advertising . .. .” Complainant
alleged respondent engaged in false or misleading advertising when he assu.ma(i {.hc titte of
Director of Surgery, failed to define “PA” or “PA-C," made false statements about Dr.
Borup's training and qualifications, failed to timely correct patient testimonials or réviews
on-line that referred to respondent as “Dr. Rod,” posted photographs and videos of himselfin
scrubs and performing liposuctions, and posted patient testimonials that did not accurately
convey liposuction surgeries and risks associated with the surgeries.

28, On Sepwm{:sc,r 17, 2010, respondent sent an email to Mr. Moscoso, The email
stated that respondent “changed around a few things” in Dr. Borup’s bio. He requested that
Mr. Moscoso remove Dr. Borup®s resume on Pacific Liposculpture®s website and replace’it
with the attached bio entitled “Meet our Medical f}lred(}} ? The attachment to respondent®s
email includes the following:

Dy, Jerrell Borup s an accomplished board cerfified physician
wiih over 20 years mperm;me, His highly trained liposculpture
team will help to minimize your risks while offering you the
best possible care with ewake liposendptire under local
anesthesial You'll benefit from all of his training and expertise
in advanced technologies and anti-aging medicine . . . .

Throughout his career, Dr. Borup was Chief of Staff, Chief of
Anesthesia department, and chair of quality assessment at Cox
Medical Centers, as well as president of Ozark Anesthesia
Associates in Springfield, MO, Dr, Borup is a published
physician and a captain in US Naval Medical Corps for more
than 30 years which allowed him to develop extensive
expericnce in medicine, (Emphasis in original.)

9. .. 9]

Dr. Borup’s bio was misleading on its face and by implication, Although Dy, Borup
had 20 vears’ experience as a physician, it was not in the feld of cosmetic or plastic sergery
or liposuction. His “highly trained team™ consisted only of respondent, No patient would
benefit from Dr. Borup’s training and expertise as he had nope in liposuction and would net
be performing any. His experience in antl-aging medicine was completely unrelated to
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liposuction surgeries; Although technically Dr. Borup was a published physician — he
published only one article, and the quality of the publication in which his article appeared is
unknown. Dr. Borup may have been an excellent anesthesiologist; however, the evidence
did not support a finding that be had extensive experience in cosmetic or plastic surgery or
liposuction.

29, Inanother email that day, respondent told Mr. Moscoso that Merchant eNet
Technologies, Inc. (Merchant), a company hired to redesign Pacific Liposculpture’s website,
was starting thaf day, and he and Mr, Moscoso would have “plenty of opportunities to make
sure that [the website] is in line with our vision as they work on it and get our feedback,”
Emails from Merchant concerniog the redesipn were directed {o respondent, and he
forwarded them to Mr. Moscoso. Respondent did not inctude Dr. Borup in the loop,

30. A September 29, 2010, press release announced that “Pacific Liposculpture,
Inc. has officially opened the doors to their new premier lipo clinic in the UTC area.™® The
press release went on 10 say that “Pacific Lipo is the premier practice for San Diegan’s
liposuction needs. ... Pacific Lipo uses the most technologically advanced medical
techniques and skilled professionals, having performed over 10,000'7 procedures — -
liposculpture is all they do and thus makes theoy the most experienced and best at what they
dof”

Although it is unlikely that Pacific Liposculpture was the “premier practice™ for
liposuction if it had just opencd its doors, this language is found to be puffing. However,
Pacitic Liposculpture did not have the most “skilled professionals,” it had respondent, a
physician assistant,

The same day, Pacific Lipesculpture received an inquiry from a perspective patient.
Respondent responded that he was “now the Director of Surgery for the Pacific Lipo team
and perform all of our procedures,”

31, On October 2, 2010, respondent circulated to Pacific Liposculpture’s stafl a
list of common questicns that may be asked by patients and prospective patients and
suggested responses to those questions, Among the questions and answers were:

' A copy of the press release was attached to an October 2, 2010, email from
respondent o Mr. Moscoso.

"7 "This calculation claims 11 liposuctions per day, seven days a week, given the
maximum time respondent could have been performing lipesuctions was two years, six
months. The number increases to 13 a day if Sundays, but no bolidays or vacations, are
removed.
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Who does the procedure?

Rod Davis is our Bivector of Surgery and he performs alf of
our procedures. He is nationally certified and specializes in
liposculpture, He has performed over 10,000 procedures,
more than most physicians, Qur office has a perfect safety
record, not even an infection and we have never experienced
a serious complication, Rod is licensed in both California and
New York. (Emphasis in original.)

(...

- What supplies are included with the procedure?

All patients will be given the initial stage postoperative garment
and all necessary medications including an antibiotic and a pain
reliever, A care package complete with extra pads and bed
liners will also be provided as well as written peostoperative care
instructions, '

(n...0%
Will { need to return to the office for follow up visits?

Qur patients are encouraged to return to the office for follow up
visits at 1 week, 1 month, 3 months, and 6, and 9 months.
Those patients that don't live Jocally are asked to email updated
photos to our office which allows for virtual follow-up
evaluations 1o be conducted by phone with one of our
specialists.

I was disingenuous and misleading to tell prospective patients that Pacific
Liposculpture hud a perfect safety record when it had been opencd only a few weeks.
Respondent explained he used this language becanse the business had just opened, he was
committed to u lease of the office, and he was nervous about attracting customers and having
income. He believed the staterent was not misleading because he was the practitioner doing
the procedures and, in the past, he had not had complaints of infection or complications from
his patients.

The suggestion that the Dircctor of Surgery was nationally certified, specialized in
liposculpture, and was licensed in California and New York without mentioning he was a
physician assistant intentionally obscured the fact that he was not a medical doctos, The
statemeni that respondent had performed more liposuction “than most physicians” was
particularly misleading given it can have two meanings.
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Assuring patients that they can have a virtual follow-up with “one of cur specialists”
was also misicading since the only “specialist™ on staff was respondent, who was not a
physician,

32.  OnOctober 12, 2010, Merchant provided respondent and others with an
update on the progress of the new website, Merchant indicated the website would be
launched after it recetved final approval. This email chain was forwarded to Mr. Moscoso by
respondent.

On Noveiber 26, 2010, in an email to Mr. Moscoso, respondent noted, “We get
questions about Borup being an anesthesiologist so now [ wonder if those descriptions are
helpfut or if they just bring more attention to the fact that he is not a plastic surgeon.”

In an eniail dated December 6, 2010, respondent sent an email to Pacific
Liposculpiure’s staff and Mr. Moscoso to which he attached “bullet points regarding [his)
background to-make it ¢asier to answer questions over the phone.” The bullet points
mentioned thal respondent was a certified physician assistant and contained a deseription of
physician assistants as a “highly trained healih care professionals licensed to-praciice
medicine under a Medical Direetor or supervising physician,” This description identified
respondent as a physician assistant and more accurately stated the limitations of his ability to
perform medical procedures, '

On January 13, 2011, respondent lold his marketing company not to create a bio for
himself or Dr. Borup. Fe stated, “We prefer to keep the current bio for Dr. Borup so we can
go live on the main site.”

33, A screen capture of Pacific Liposculpture’s website'® from February 11, 2011,
contained a section called, “Meet your Pacific Liposculpture Mediced Director.” This section
almost entirely consisted of falsehoods and mislending stalements as follows:

Dr. Borup, along with his highly trained li?qéc;u!ptum team, will
help to minimize your risks while offering you the best possible

care ., .,

Because of Dr. Borup’s advanced training and expertise in
liposuction lechnology Pacific Liposculpture’s procedures
significant reduce pain, swelling and bruising . ... *

' The board provided snapshots of Pacific Liposculpture’s website content ag
captured by a business that provides this service.

Y This stalement was also contained on the website on August 19, 2011; September 2, :
201%; December 19, Z011; and June 23, 2012, !
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[ Dr. Borup] is highly published and has extensive experience in
his field , . . .*

Dr, ‘Bmup supervises a team of highly trained liposuctionists
with a cumbmed experience of well over 10,000 lipo
procedures,”

Members of his team have parficipated in the liposculpture
training of physicians and have authored several articles on
various subjects from advanced lipo techniques {o health and
wellness.™

As Medical Director of PL, Dr. Borup offers patients a lifetime
of experience and knowledge in his state-of-the-art outpatient
surgical center,”

34,  Inasecreen capture of Pacific Liposculpture’s website from February 14, 2011,
Pacific Liposculptore represented, among other things, that the team was “comprised of only
the most skilled medical professional who long ago decided to specialize in advanced
liposculpture ({ipo) techniques.”™ The website also contained a section for patients traveling
from out oftown, The website offered out of town patients a “virtual consultation™ and
asked patients 1o “please send along dipital photos of (he areas in guestion” to Pacific
Liposculpture’s email address.™

M This statemant was also coniained on the website on August 19, 2011; September 2,
2011; December 19, 201 1; and June 23, 2012,

' This statement was also contained on the website on August 19, 2011; Sepsembu 2,
20171; December 19, 2011; and June 23, 2012. :

% This statement was also contained on the websie on August 19, 2011; September 2,
2011; and December 19, 2011, The statement was contained on the website on June 23,
2012, but the number was increased to 15,000,

* This slatement was also contained on the website on September 2, 2011; December
19, 2011; and Juene 23, 2012,

* This statement was also contained on the websile on December 19, 2011, and June
23, 2012.

* This statement was also contained on the websilc on Aogust 8, 2011; September 3,

2011; January 10, 2012 and June 28, 2012.

* This stalement was also contained on the websile on September 1, 2011; Jahuary
14, 2012; and June 23, 2012.
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35, By email on March 1, 2011, respondent referenced an upcoming meeting he
and Mr, Moscoso were having with their attorney concerning Dr. Calhoun. The email
included a list of talking points that réspondent told Mr. Moscoso they should mention at the
meeting, The substance of the taiking points implied that Dr. Calhoun was blaming
respondent for the dowafall of his office and accusing Pacific Liposculpture of wrongdoing.
The tatking points included the following: | :

a. Respondent wrote that all of the phofographs on the website were of
patients whose procedures were performed solely by respondent. Respondent also
claimed to have taken the photographs. Because respondent was “the only
practitioner performing lipo at Pacific Lipo,” the photographs accurately reflected his
work. He asserted that Dr, Calhoun had photographs of patients on his website whose
procedures were performed by respondent.

b. Respondent asserted that Dr. Calhoun’s practice was failing bécause
“he is not experienced in performing liposculpture .. .7 '
¢, Respondent asserted that it was his ideas, including marketing to the

military, offering free touch ups, and picking up Airgas in person rather than paying
for delivery, which helped save Dr. Calhoun’s business from failure,

36, Inanemail dated May 18,2011, to Mr. Moscoso and Pacific Liposculpture’s
staff, respondent provided a more detaiied descripfion of who he was and his experience. He
suggested his “bio™ be included inemails for patients expressing a concern about “the
qualifications of the treating practitioner.” The bio clearly described respondent as a
“Professional Physicians Assistant (PA).” Italso provided information about professional
physician assistant organizations he was accredited or credentialed through, The bio
discussed activities regpondent was involved in *[iln addition to his work as a Physician
Assistant.”

37.  Inascreen capture of Pacific Liposculpture’s website from June 23, 2012,
Pacific Liposculpture offered out of town patients “an in-person consultation and procedure
in the same day.” ' '

38, OnJune 10, 2013, respondent sent an email 1o Pacific Liposculpture’s
marketing director that included a direction to have the webmaster “add & bio about
[respondent] under Dr, Borup’s bio.” '

39.  On QOctober 14, 2014, Pacific Liposculpture’s website, contained a section
entitled “About Us,” and referred “[ojur highly (rained experts .. .. The description was
somewhat of a departure from the earlier website content and stated:

Our team is comprised of only the most skilled medical

professionals who long ago decided to specialize in advanced
liposculpture (}ipo) techniques, You will also have the
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advaninge of being treated in our state-of-the- art outpatient
surgical suite which provides the lalest in technical
sophistication that features pleasing, clegant décor,

The website deseribed respondent as 2 physician’s assistant who held various
certifications and endorsements and who was the “Director of Surgery™ for various
liposuction procedures. '

RESPONDENT’S TESTIMONY
RE: MISLEADING STATEMENTS

40.  Respondent stated that he used a webmaster to design Pacific Liposculpture’s
website, and that e never had access to website himself. However, the email exchanges
described above confirm that respondent reviewed the content of the website, was required fo
approve it, and had the ability to instruct the webmaster to make changes. Respondent '
testified he had improvements made to Pacific Liposculpture’s website to make it less
misleading by adding hig credentials above photographs on the site. Respondent conceded,
however, thal it would have been clearer to expressly state that he was a physician assistant
- rather than to cite to his credentials by using the abbreviation *PA” or “PC-c.” Respondent’s
assertion that the average lay person knew that “PA” stood for physician assistant is rejected.
Given the widespread use of initials Tor every medical professional and specialty area, it is
found that most individuais would nol have known what the fnitials “PA” stood for or their
significance,

Respondent did not believe that referring to Dr. Borup as “highly trained™ was
misleading because he had 20 years experience as an anesthesiologist and he toak courses in
anti-aging medicine and liposuction. He also did not believe it was misleading to refer to a
“lrained team.” The team was him, a medical assistant, and Dr. Borup. He understood that
portions of the statement could be misunderstood. Respondent agreed that the description of
Dr. Borup as having "advanced training and expertise in liposuction technology™ and as
being “highly published" was not accuraie, and he wished it was worded differently. In
retrospect, he also would not emphasize in marketing materials that Dr. Borup was the
médical director of Pacific Liposculpture. He did not believe other statements were
inaccurate. Although respondent considered himself the only “highly trained expert” at
Pacific Liposcalpture, he used the plural of expert because he planned to grow and add more
trained individuals.io the staff,

Dr. Borup lestified he had no involvement in creating or managing Pacific
Liposculptare’s website. He stated he provided materials that he believed might be used on
{he website. The wording of the information he provided was changed when it was put on
the website, He reviewed the content of the website and did not find anything o be
inaceurate, He testified he was not involved in the videos that were on (he websile, His
testimony in this regard was credible.




RE: DIRECTOR OF SURGERY

41.  Respondent testified that Dr. Calhoun suggested respondent have the title
Director of Surgery, ‘When he opened Pacific Liposculpture, he decided to keep the title, and
Dr. Borup agreed, He thought the title communicated to patients that the doctor above him
[Dr, Borup] trusied him with the duties he was performing. He did not think the title was
misleading; he thought it was helpful. He noted that his bio referred to him as a physician
assistant,

Respondent testified that he does not use the title “Director of Surgery” any longer
because the medical board thought it was misleading and it was nof necessary, so “why invite
serutiny.” Respondent submitted evidence of five nurses and one physician assistant who
have used the title “Director of Surgery™ in other states. The evidence does not describe the
duties of the individuals using the title, and the evidence submitted does nof suggest the
individuals were performing surgery as part of their duties, Respondent’s use of the title
Director of Surgery was misleading because respondent was not coordinating surgery, but
performing it himself,

Respondent conceded that video content connected to Pacific Liposculpture’s website -
may still have identified him as the “Director of Surgery. He stated he was trying to remove
that title from ali of Pacific Liposculpture’s marketing materials.

EXPERT TESTIMONY RE: RESPONDENT CALLING HIMSELEF “IMRECTOR OF SURGERY ™

42, Michael I. Sundine M.D., F.A.CS., testified as an expert in this matier.”’ Dr.
Sundine testified that, in his experience of having practiced in 14 hospitals and 14 surgical
centers, the title Director of Surgery was not given to non-physician staff. He stated the tifle
Direcior of Surgery is the same as Chief of Surgery. These titles are given 1o a senior
surgeon with a tong track record of leadership and positive results in a surgical setting, In his
experience, he had never heard of a physician assistant being given the title of Director of
Surgery.

Dr. Sundine believed that respondent, as the person in charge and most
knowledgeable of the day-to-day operations of Pacific Liposculpture may have been the
Director of Operations, but he could not property identify himsclf with the title “Director of
Surgery,” Dr. Sundine opined that the use of the title had the effect of bestowing credentjals
on respondent that respondent did not have, and that its use was misleading. Dr. Sundine’s
opinion was reasonable,

43, Terry J. Dubrow, MLD., F.ALC.S., also testified as an expert in this matter.®
Dr. Dubrow testified that he was familiar with the title “Divector of Surgery,” His

1 Dy, Sundine’s credentials are deseribed infra.

% Dy, Dubrow’s credentials are described infre.
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understanding was that the title described a person “charged with directing surgery.”™ Dr.
Dubrow was familiar with the title being given to a nurse at University of California, Irvine
Medical Center approximately seven to eight years ago. Dr. Dubrow did not state whether
the nurse was performing surgical procedures or administering the surgical program. He
stated he knew of other non-physicians who had this title, but he agreed the title was
typically used by a medical doctor who had completed a surgical residency. Nonetheless,
D1, Dubrow testified the use of the title by respondent was not misleading because, in his
opinion, respondent was acling as the director of surgery. He testified the title would “not
necessarily lead people to think [respondent] was a doctor,” but he conceded it could. Dr,
Dubrow’s testimony on this issue was not persuasive,

Using, Encouraging, or Failing to Correct Reference to Respondent ax “Doctor”

44,  Complainant alleged that respondent referred to himself, encouraged others,
and/or failed to correct individuals when they referred to him as “Doctor.” Evidence was
presented that from 2017 through 20135, ten of respondent’s former patients left comments
about Pacific Liposculpture on yelp.com (Yelp) that referted to respondent as “Dr. Rod.”
Respondent responded to eight of the ten comments and pointed out that, *“I"'m a Physician
Assistant, not a doctor so no need to call me “Dr. Rod.” Respondent’s tesponses were posted
from November 2013 10 August 2015,

45, Respondent staied that he began to affinmatively respond to patients who
posted Yelp reviews and remind them he was not a doctor as a result of patient complaints
and the board’s actions against him. He believed the board might determine it was his
responsibility 1o correct people who referred (o him as “doctor”™ on'a website although he
disagreed that it was, or should be, his responsibility to da so. He cenlended that he cannot
control whal individuals post on Yelp or other social media websites. He {estified that he
does not have tinie to “police™ every social media website that might have something written
about him on it. Because Yelp is a major social media site, he has lately tried to review zl
more offen and respond when he was referred to as doclor.

Respondent testified that Yelp filters some patient reviews and others may be posted,
and then removed, by Yelp. He also stated that he posted a bio on Yelp in which be
identifies himsell as a physician ossistant, but that the bio is not immediately seen due to the
fofmat used by Yelp, He cannot control where the bm is located on the wuhsﬂe; he must
tollow Yelp’s protocols.

Respondent stated he has trained his siaff not to refer to him as “doctor” and to
correct anyone (hey hear refer to him as “doctor,” He has also instructed his staff to lef him
know if they hear a potential patient refer to him as “doctor” so that he can make sure to

-address the issue with the patient during the consultation.

46, Complainant suggested that photographs of respondent in his surgical scrubs

posted o the websile encourage prospective patients to belicve respondent is a physician,
Respondent, under the proper circumslances, inay perform some surgical procedures that
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would require him to wear scrubs, The fac( that photographs show tespondent in his scrubs
is niot, without more, misleading,

Posting Yideos that Falsely Represent that the Liposuction Procedure is Painless

47.  Complainant alleged iﬁ%pﬂndﬁm posted videgtaped procedures and testimonial
videos that falsely asseried that liposuction is a pamlégs procedure. Three former patients
testified at the hearing that they experienced pain during their procedures. Some of the
patients who posted Yelp reviews also mentioned that they experienced some pain andfor
discomfort during or after liposuction.

48.  Respondent stated that some patients are very comfortable and happy during
iiposuction, and some patients find it more difficult. The videos respondent posted are of
actual procedures and the patients were being truthful in their commentary. He admitied that
most of the videos that were posted show the procedure after the rumescent infiliration aspect
of the procedure, which is the more uncomfortable part of the procedure. Respondent did not
feel the videos mislead prospective patients about the fact that there could be some
discomfort,

Is Respondent Competent or Qualified to Perform Liposuction Surgeries?
BOARD'S EXPERT - MICHAEL ), SUNDINE, M.D., FACS,

49,  Michael J. Sundine, M.D., F.A.C.S., testified as an expert in this matter. Dr,
Sundine received his medical degree from St. Louis University School of Medicine in 1987,
He completed a residency in general sur gery in 1992 and a three year fellowship in Plastic
Surgery (i992~i9€}5) n one year fellowship in Craniofacial Surgery (1998) und a six year
fellowship in Advanced Facial Cosmetic Surgery (2003-2009). He has had several academic
appoiniments. Dr. Sundine is certified by the National Board of Medical Examiners,
American Bourd of Surgery, and American Board of Plastic Surgery. He practices cosmeltic
and reconstructive surgery, with a concentration of facial reconstructions. He has performed
approximately 500 liposuctions in his career. He is qualified to provide an expest opinion in
-thig case. _

50, D Sundine was asked by the board to review the allegations against
respondent. Dr, Sundine reviewed multiple documents, including the aceusation, Pacific
Liposculpture patient records, investigation reports, transcripts of interviews, materials
relating o other experts, deposition testimony, and articles concerning the standard of care
relating 1o liposuction surgery, He prepared written reports of his findings as they relate to
each of the four patients who testificd at the hearing. He concluded that respondent was not
competent to perform liposuctions, failed to comply with the standards of care, and engaged
in the unlicensed practice of medicine. He also found respondent engaged in repeated
negligent acts, gross negligence, and failed (o maintain adequate and accurate medical
records.
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RESPONDENT'S EXPERT

Terry 1. Dubrow, MD, F.A.C.S. lestified as an expert at the hearing. Dr. Dubrow
received his medical degree from the University of California, Los Angeles in 1986, He
compieted a General Surgery Internship at UCLA Medical Center in 1987, a General Surgery
Residency at UCLA Medical Center in 1993, and a Fellowship in phastic surgery at UCLA
Medical Center in 1995, He has been licensed in the State of California since 1988, He has
been certified by the American Board of Plastic Surgery from 1999 io the present. He isa
certified expert reviewer for the Medical Board of California. He has a high volume practice:
and has performed thousands of liposuction surgeries. He is qualified to provide an expert
opinien in this case.

CONTENTION THAT RESPONDENT LACKED PROPER TRAINING

51, Dr. Sundine believed respondent was not competent (o perform liposuction
surgery without a physician present because he was not a medical doctor or doctor of
osteopathy. Respondent did not go through the intense training of a physician, particularly in
areas such as how {o avoid infection, maintain a sterile surgical environment, control
excessive bleeding, and handle medical emergencies such as a perforated organ or
fragmentation of medical instruments that may occur during a liposuction procedure. Atz
bare minimur, Dr. Sundine opined that, if respondent performed liposuction surgeries, he
needed extended training plus supervision and proctoring by a physician who was familiar
with the procedure. Dr. Borup did not, and could not, provide such supervision. Dr. Sundine
disagreed that respondent had received proper training in liposuction surgeries in his prior
employment since neither Dr, Bittner nor Dr: Cathoun were specialists in cosmetic surgeries;
Dr. Bittner was trained as a radiologist, and Dr. Calhoun was trained as an emergency room
physician. Thus, neither doctor had the proper qualifications to train respondent. Dr.
Sundine nofed that guidelines published by the American Society for Dermatologic Surgery
(ASDS) and the National Center for Biotechnology Information (NCBI) stated that
liposuction should be performed by a physician who has completed postgraduate training in
dermatology or a surgical specialty and have adequate “hands on™ training under the
supetvision of an experienced and irained liposuction surgeon.

Dr, Sundine was aware that some medical professionals claim some expertise in
performing cosmetic surgery without having gone through formal residency training. He did
not agree that those medical professionals should be deing cosmetic surgery. He believed
that a person performing liposuction must be certified by one of the surgical boards.

Dr. Sundine stated that since, in his opinion, respondent was not qualified to perform
liposuction surgeries, e is not competent (o perforn them.

52.  Dr. Dubrow “strongly disagree[d]” with Dr. Sundine’s assessment that
respondent was not competent to perform fiposuction surgerics, He reviewed the medical
records of the four patients who testified at the hearing, was famitiar with the number of
liposuctions respondent had performed, and understood the way respondeat conducted
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himself clinically, Dr, Dubrow stated that respondent, who does nothing but liposuctions and
who represented he has performed more than 10,000 procedures, had 99 percent more
expericnce than other physicians. Dr. Dubrow opined the complaints raised by four of
respondent’s former patients were “extraordinarily minor complications.” Nonetheless, Dr.
Dubrow conceded he always advises patients to always go to a board certified plastic

surgeon for any cosmelic procedure, Dr. Dubrow also agreed that respondent did not meet

the ASDS education and training guidelines for perfornting tumescent lipasuction.

Dr. Dubrow conceded that & plastic surgeon had more qualifications to handle
potential complications from liposuction surgery than a physician assistant, but he testified
that us between a medical doctor who had just completed a residency and a physician
assistant, it would depend on the relative experience each had. In general, a medical docior
would be more qualified unless the physician assistant had “tons of experience.” In this case,
Dr. Dubrow believed that respondent had tors of experience and was competent to perform
liposuclion surgeries.

Did Respondent Engage in the Undawful Practice of Medicine Without o License?

53, Complainant alleged respondent engaged in the unlawful practice of medicine
without a license by, amongst other things, performing liposuction surgeries with little or no
supervision from Dr. Borup.

54, Dw, Sendine opined that respondent definitely was practicing medicine without
¢ liccose, Dr, Sundine was not aware of any medical office or facility that permitied a
physician assistant to perform lposuction surgeries without supervision,

55, Dr. Dubrow believed the law allowed a physician assistant to perform certain
surgical procedures even when a doctor was not on the premises. Respondent had
“significant experience” in liposuction and, in Dr, Dubrow's opinion, was adequately trained
to perform liposuction. Dy, Dubrow believed it was reasonable for respondent to do
liposdction under Dr, Borup's supervision, even if Dr. Borup was not on the premises;
provided however, that Dr, Borup was familiar with liposuction surgeries, understood which
patients were proper candidates for the procedure, and was aware of what complications
could arise. In those circumsiances, it was appropriate for respondent to perform liposuction
surgeries even when Dr. Borup was not on the premises. The evidence did not suppor! a
finding that Dr. Borup satisfied the proviso offered by Dr. Dubrow.

Dr. Dubrow was familiar with the academy that Dr. Borup aftended to obtain his
limited experience with liposuction surgery and stated the instruction and training in this
academy was similar to thal received by cosmetic surgeons learning liposuction,

Dr, Dubrow testified that it was nol common or standard in the comumunity for a
physician assistant lo perform liposuction surgeries, but the standard of care is not
determinied by who performs the surgery but, instead, by the practitioner’s qualifications.
Dr. Dubrow (estified that Hposuction was not as serious a procedure as brain tumor or heart
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surgery. However, an informational video received in evidence showed Dr. Dubrow telling
prospective paticnts cosmetic surgery was as serious as brain tumor or heart surgery. The
video was meant to impress upon prospective patients that they should always seek out a
specialist if they were considering cosmetic surgery.

Was Liposuction Surgery Dr. Borup s Usnal and Cusiomary Practice

56. A physician may delegate (o & physician assistant “onty those tasks and
procedures consistent with the supervising physician's speciatty or usual and customary
practice and with the patient's health and condition.” {Cal, Code Regs., tit. 16, § 1399.545.)
Dr. Borup delegated all tasks and procedures related to liposuction surgeries (o respondent.
Dr. Borup had been an accomplished anesthesiologist for 20 years when he suffered a stroke.
After 12 years, he desired to get back in the medical profession. At the time he and
respondent signed the DSA, Dr, Borup’s experience outside of anesthesiology was limited to
his having taken some modular eourses in anti-aging cosmetic procedures; he had never
performed liposuction. After the DSA was signed and Pacific Liposuction had opened, Dr.
Borup took a weekend course in Hiposuction where he participated in two liposuctions under
supervision. He never performed anolher. Although he had ne personal experience, other
than administering anesthesia during liposuction surgeries when he was an anesthesiologist,
Dr, Borup concluded that respondent was competent Lo perform liposuction surgeries without
a physician on the premiscs by observing him and determining he did a good job.

57.  Dr. Sundine opined that, based on Dr. Borup’s history, liposuction surgery was
not part of his usual and customary practice and he was, therefore, prohibited from
delegating liposuction surgical procedures 1o regpondent.

58, Dr Dubrow agreed that taking the module training in anti-aging and
performing two liposuction procedures did not make liposuction surgery part of Dr. Borup's
usual and customary practice. However, Dr. Dubrow stated that even though Dr. Borup was
not a specialist in tumescent procedures, i was acceptable for him (o supervise someone with
“preat experience.” To the extent Dr. Dubrow’s opined that Dy, Borup was an appropriate
physician to supervise respondent, hs opinion on this topic is rejected.

Did Dr. Borup Supervise Respondent?

59, Dr. Borup's only patticipation in Pacific Liposculplure was to go to the office
occasionally, review moedical records and speak with respondent in a general sense about the
cases respondent was handling. Dr. Borup and respondent contended that Dr. Borup was
only required {o review five percent of the files; however, Dr. Borup in fact, reviewed
approximately sixty percent of Pacific Liposculpture’s medical records, The evidence did
not, however, supporl a finding that Dr, Borup had any other invelvement with patients or in
. the business.

Dr. Borup testified that he was the Medical Direcior of another company called
Medspa 324 part of the time he was the Medical Director of Pacific Liposculplure. Medspd
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324 was in the same building as Pacific Liposculplure, s0 he was nearby if nesded.
Otherwise, Dr. Borup lived about 20 t¢ 25 miles away from Pacific Liposculpture. He stated
he went to Pacific Liposculpture’s offices a minimum ol once a week.

Dr. Borup stated that his supervision included teaching respondent about anesthesia.
He also contended that, because respondent had done thousands of liposuctions, a way to
direct him “was to let him do what he wanted.™ When responding to questions about his
ability to supervise respondent, Dr. Borup appesred (¢ have difficulty formulating his -
ANSWers.

60,  Dr. Sundine testified that Dr. Borup’s review of files and appearance at the
office did not constitute supervision. He opined instead that Dr, Borup allowed respondent
to operaie Pacific Liposculpture autonomously, which is prohibited by California regulations.

Can Respondent Perform Liposuction Surgery Because it is Done Under Local Anesthetic

61, Californis Code of Regulations, title 16, section 1399.541, subdivision (i){1)
- authorizes a physician assistant {o “[plerform surgical procedures without the personal

~ presence of the supervising physician which are customarily performed under local
anesthesia.” (Emphasis added.) The subdivision further provides that *[alll other surgical
procedures requiring other forms of anesthesia may be performed by & physician assistant
only in the personal presence of a supervising physician.” Respondent contended this
regulation permitied him to perform liposuction surgeries without Dr. Borup’s physical
presence because the liposuctions he performed were all under local anesthesia,

ARE LIPOSUCTIONS CUSTOMARILY PERFORMED UNDER A LOCAL ANESTHESIA

62, Dr Sundine disagreed that liposuctions are “eagtomarily” performed undér a
tocal anesthesia, although he acknowledged they can be done in that fashion. Liposuction
can be performed under a local anesthetic, a general mixed with a local anesthetic, or a 100
percent general anesthetic. He stated most liposuctions-are done with a mix of local and
general anesthesia. Dr, Sundine stated that performing liposuction under a general anesthesia
allows the physician to focus on the procedure and not be limited by what areas of the patient

care numb, and it is move pleasant for the patient. Dr. Sundine believed general anesthesta is
much gafer than it was at one time,

63, Dy Dubrow disagreed with Dr. Sundine and testified thatl there are benefiis to
performing liposuction uader a local anesthesia, He stated that using a local anesthesia
permits the medical professional to obtain feedback from the patient regarding whether the
procedure was going too deep or near areas that were nol anesthetized, Dr. Dubrow testified
most straight liposuctions weré done under local anesthesia. ’

64.  Dr. Calvert performs liposuctions in his practice, He stated that ten percent of

the procedures are performed under straight local anesthesia, sixty percent are parformed
under intravenous sedation with local anesthesia, and ity percent are performed under a
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general anesthesia, Dr. Calvert stated that contouring results are aesthetically betier if the
patient is awake during the procedure. The medical professional can have the patient stand
up, move around and better assess how the contouring looks. He stated if he could perform
all of his liposuctions under local anesthesia he would, but his patients are under & general
anesthesia for other reasons when they aiso have liposuction.

IF LIPCSUCTIONS ARE CUSTOMARILY PERFORMED UNDER A LOCAL ANESTHESIA,
SHOULD A PHYSICIAN ASSISTANT BE PERMITTED TO PERFORM THEM

65.  Dr. Sundine opined that even if most liposuctions are performed under a local
anesthetic, that fact alone does not permit a physician assistant to perform them
unsupervised. He reasoned that there are many complex, highly technical procedures such as
brain tumor surgeries that are done under a local anesthetic that clearly should not be
performed by a physician assistant. He contended that because the wording of the statule
appears {0 permit a physician assistant to do some procedures without supervision, that does
not mean he or she should do them. He believed the siandard of care requires that a medical
doctor perform liposuctions even when they are done under a local anesthetic.

66.  Dr. Munish Batra, a plastic surgeon who treated one of respondent’s patients,
testified that 90 percent of the liposuctions he performed were done under general anesthesia,
However, he stated that denmatologist who cannot get hospital privileges or access (0 a
surgical center, do all their liposuctions using local anesthesia. '

67.  Dr Calvert™ testified that he performs liposuction under a local anesthetic for
about 10 to 15 patients per year, depending upon his patient’s preference. He stated that
sometimes the difference for the patient is cost; it is less expeusive (o perform the procedure
under & local anesthesia than general anesthesia. Dr. Calvert estimated that 60 percent of his
liposuctions were done with a local plus an 1V, 10 percent with straight local, apd 20 percent
were straight peneral,

68, Dr. Dubrow agreed that Dr. Calvert’s percentages applied to the plastic
SUTgery community.

Care and Treaiment of Parients .

69.  Four patients whose liposuction surgery was performed by vespondent al
Pacific Liposculpture between 2011 and 2013 filed complaints with the medical board. The
four patients complained of continuing pain and discomfort and of lumps in the areas where
the liposuction was performed. The four patients testificd at the hearving,

* Dr. Calvert testificd as an expert. His credentials are provided infra.
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Patienl LW* is a 56-year-old man. In 2011 he lived in Arizona, six hours from San
Diego. On April 14, 2011, LW had liposuction surgery on his abdomen and “love handle™ |
areas. LW complained of lumpiness and pain after the surgery. In January 2013, LW
underwent umbilical hernia surgery which he believed was a result of the liposuction
surgery. As of the date of the hearing, he continued to have soreness and swelling which he
also atiributed to the liposuction surgery.

Patient CN*' is a 30-year-old woman, [n 2011, she served in the military and lived in
Joshua Tree, California, # few howrs from San Diego. On October 13, 2011, CN had
liposuction performed by Pacific Liposculpture on her upper and lower abdomen. CN
complained of lumps and continuing ch%cemfort in her bellybutton area where the surgery
was performed.

Patient KD is a 5B-year-old woman. In 2012 she lived in Northern California, several
hours from San Diego. On March 1, 2012, KD had liposuction surgery on her “back bra
area” and thighs. On March 2, 2102, KD had liposuction surgery on her upper and lower
abdomen and “love handle” areas. K> complained of a hernia and ce:smmued pain and
bloating which she aitributed to the liposuction surgery.

Patient SM is a 45-year-old woman, In 2013 she lived in Carlsbad, California. On
April 17, 2013, SM had liposuction surgery on her foner thighs. SM complained of a pocket
of swelling on her right thi gh which was later diagnosed by Dr. Munish Batra, a plastic
surgeon, 48 a pseudo bursa that requires surgical removal and corrective Sulgery Dr. Batra
opined that the pseudo bursa resulted from respondent’s failure to properly tréat a scroma
that developed after SM’s liposuction surgery, Dr. Batra also opined that SM g left (high
was over suctioned and resulted in a confour deformity.

Issnes In Common
INSUFFICTENT TIME TO REVIEW THE CONSENT FORM -
S70, CN, KD and SM testified that they were given a-packet of documents on the
day they artived for their liposuction surgeries. They each said they had between five and
len minutes to read the form and sign it. No one asked them if they had any questions gbout

the consent form and no one explaived the form,

CN said she signed the form even though she did not have sufficient time Lo look at
all it, She did not read the consent form in #s entively and no one went over the consent form

M Patient initials are used to protect the patients’ privacy.
A Patient CN had a name change which caused a confusion in the initials used for this

patient in the accusatipn, The correct initials are CN. All partics agreed that the allegations
in the accusation concerning NC, in fact related to CN.
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with her. She was aware that all surgeries carry some risk. She believed that either Dr.
Borup or respondent, both of whom she believed were doctors, would perform her surgery

KD testified that, other than discussions about her flying home after the procedure, no
one at Pacific Liposculpture talked to her about the safety of the liposuction procedure, KD
felt she was not given sufficient time to read and understand the form. When she was taken
to the consultation room, no one explained what the procedure involved or what the polential
risks were. KD testified that she understood {hat infection was a risk associated with
liposuction becduse she got an infection after a tummy teck surgery in 2010, She did not ask
questions about the risks or possible complications because she had read about Dr. Borup on
Pacific Liposculpture's website and felt he was experienced and competent. She knew what
the procedure entailed as she had had prior cosmetic surgety. She bel zeved the liposuction
would be performed by a medical doctor.

SM testified that she went (o Pacific Liposculpture for a consultation on February 23,
2013. Although Pacific Liposculpture emailed her financial documents before the day of her
surgery, she was not provided with a copy of the consent form af the consultation or by email
before the surgery. When she was presented with the consent form on the day of the surgery,
she was upset that it had nol been sent to her before. She told receptionist/staff member
Stephanie™ she did pot have enough time to review and understand the consent form and
asked why it had not been given to her before. Stephanie said; *That is just how we do it.”
~ When someone came to get her for her surgery, SM said she had not had enough time to read
the consent form, and she was given more ime, When someone came to get her again, she
still bad niot finished reading the form, but she felt rushed and just signed it. She did not
recall any discussion with her about the potential risks of surgery, including bleeding,
infection, scarring, seroma (fluid accumulation), or pain. Respondent told SM that the
numbing was most painful part of procedure. SM believed respondent was a medical docior,

1. LW's premence was different. He testified that he was given paperwork,
including the consent form, in the consultation room by a medical assistant. Either
respondent or the medical assistant summarized the contents of the form. He believed he had
adequate time to review the forms and did notf feel rushed, LW understood that thers were
risks involved in the procedure and he did not have any questions. LW learned that
respondenl was a physician assistant and not a medical doctor afier he was already prepped
and ready Tor the surgery. He decided to go through wzih it because he understood Dr, Borup
oversaw and supervised the office,

i

* Stephanic spoke to all the patients that testified at the hearing. She provided
information 1o them and answered their guestions. Her exact title was not established.
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MISLEADING INFORMATION IN THE INFORMED CONSENT FORM
C FORMSIGNED BY UN, KD AND LW

72.  CN, KD, and LW signed an *Informed Consent Liposuction” form that was
four pages tong and discussed generally the purpose of and procedure used (o perform,
liposuction. It included a section entitled “Risks of Liposuction Surgery,” which listed
bleeding, infection, skin scarring, change in skin sensation, skin discoloration and swelling,
skin contour inregularities, asymmetry, seroma, fluid overload or reaction to tumescent
medications, disappoiniment in resuits, pulmonary complications, skin [oss, and chronic pain
as possible complications. Under the section entitled “Consent for Surgery/Procedure or
Treatment,” the form previded: “[ hereby authorize Dr, Jerrell Borup, MD, Rod Davis PA,
and such assistants as may be selected to perform the procedure or reatment.” The second
sentence authorized “the above physician and assistants or designees™ to perform other
procedures as may be necessary due to unforeseen conditions.

Fors SIGNED BY SM

73, SM signed a revised consent form that was seven pages long and contained
additional risks of surgery not set forth in the earlier form, including surgical anesthesia, skin
sensilivity, delayed healing, fat necrosis, and umbilicus. This form also warned that the
patient “will experience pain after your surgery,” The consent form was modified so that the
patient authorized “Dr. Jerrell Borup, MD OR Rod Davis PA anmd such qualified assistants as
may be selected o perfors the procedure or treatment.” (Capitalization in original.) The
revised consent form contains the following:

Please be advised that California law allows a certified and
trained “PA” (Physician Assistant) to perform medical
procedures customarily performed under local anesthesia
without the personal physical presence of the supervision
physician provided that the physician is available in person or
by electronic communication.. (see Business & Professions
Code § 3502 and California Code of Regulations §§ 1399.541 &
1399545}

RESPONDENT'S AND DR. BORUP 'S RESPONSE 10 ISSUES RE: CONSENT FORMS

74.  Respondent did not create consent forms when he starled treating patients for
Pacific Liposculpture. He used the forms that were uged in Dr Bittner and Dr. Calhoun’s
offices and he followed the informed consent procedures he learned from those doctors.

75.  Respondent testified that he and his staff complied. with the following
procedures: The day of the procedure, Pacific Liposculpture staff provided the consent form
to the patient. The staff told the patient 1o read the form through and let them know if there
were any questions, Staff told the patient fo retura the forns to them or, if the patient had




guestions, lo bring the form to the consultation room to discuss them with respondent.
Respondent went over the mote common risks of liposuction, including infection, blood
clois, unwanted skin, potential asymmetry, and unhappiness at the outcome, at the beginning
of the consultntion with each patient. He then discussed anything the patient did not
understand., Respondent advised each patient that there might be some discomfort at the
beginning of the procedure until the local anesthetic is administered, He {old the patient that
aller the ancesthesia was administered, most patients are numb and don’t feel much; however,
there are some patients that do feel discomfort. When a patient was having liposuction on
his or her abdomen and love handles, respondent advised the patient that there could be some
pain and discomfort for the first 20 minutes of the procedure. Respondent {old each patient
to let him know if he or she was uncomfortable, and he would stop the procedure to
administer additional numbing medicalions.

76.  Dr, Borup read over the first consent forms respondent proposed to use af
Pacific Liposculpiure and approved them. At the hearing, Dr. Borup testified he wished he
had not approved the consent forms because he understood now that some sections could be
misintetpreted. He explained that his original ides was that he was alse going to perform
liposuction surgeries, 50 his name was on the form. He understood how that language could
lead patients to believe that more than one person would be present in the procedure room.
But he defended the use of the form by pointing out that there were three or four employees
around who were available to unswer any questions.

Dr. Borup testified the consent form, as signed by SM, was revised after discussions
with counsel. Despite the fact that his narne was still on the revised form, Dr. Borup
believed that the revised form was nol misleading.

Dy, Borup noted the pre-printed form respondent used to document his operating
procedures included a representation by respondent that he had discussed specific risks,
polential complications and treatment alfernatives with the patient prior to the surgery. Dr.
Borap delegated the responsibilily to oblain informed consent from each patient to
respondent under the DSA. He understood respondent would be discussing all of the things
listed on the form with the palient, If respondent was not doing that, he would be vielating
the DSA. Dr. Borup was confident that respondent would let him know if he was not
following the DSA.

EXeERy TESTIMORY RELATING 10 CONSENT FORMS

77, Dr. Sundine opined the informed consent forms used by Pacific Liposculplure
from 2011 to 2016 violated the standard of care because the form “hinted™ that Dr. Borup
would perform, or supervise, the liposuction surgery. He stated that all Pacific Liposcnlpture
palients should be clear belore a procedure was performed who was going o perform the
surgery.

Dr. Sundine was critical of the way the informed consent forms were provided (o
Pacific Liposculplure’s patients, e stated the informed consent process takes time. The
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standard of care in the cosmetic surgery community requires a verbal discussion with the _
patient before the procedure of the potential risks and complications, The goal is fo have a ’ ;
well-informed patient who understands the benefifs and risks of the procedure and who has
time to further investigate the proposed procedure on their own, either by obtaining u second
consultation or conducling research. Providing a patient with a written form and then
whisking them off to surgery is not adequade to obtain informed consent. Dr. Sundine found
the process nsed by Pacific Liposculpture to be an extreme departure Erom the standard of
cure,

78.  Dr. Dubrow opined the informed consent form provided to Pacific
Liposculpture’s patients was “adequate to inform patients of possible consequences” of
liposuction surgery.

Dr, Dubrow stated that providing the form o a patient seeking liposuction under a
local anesthetic the day they arrive for surgery was acceptable as long as the patient had
“ample opportunity” to read the form and ask questions. The standard of care requires that
consent be obtained before the procedure, the palient has ample time to understand the risks,
and the patient has a verbal discussion with the person who is performing the procedure
aboui the key points of the consent form. Dr, Dubrow stated that it is not a violation of the
standard of care 1o fail to discuss every possible risk or potential complication ~ they are too

-voluminous, Instead, the standard of care required the medical personnel to discuss the more
common risks and/or complications and anything the patient does not understand.

Dr, Dubrow indicated that the standard of care differs with the procedure
contemplated. In his practice, he meets the patient twice before performing surgery.
However, his practice involves general anesthesia and complicated procedures taking several
hours. Because of this, there are a lot of things for him and the patient o think about, and to
mrake sure the patient understands what e can or cannot deliver as a result. Nonetheless, if 4
patient came in for a procedure under local anesthetic and he believed the patient was an
appropriate candidate for the procedure and fully understood the risks, potential
complications, and expected ontcome, he would likely do the promdum the sarne day he
obtained mfmmmd consent.

78, Dr ii)ubmw did not find five minutes to be a sufficient amount of time for a
patient to read and understand the informed consent form that was used by Pacific
Liposculprure. I respondent’s patients feli they did not have adequate time 1o read the
consent form and respondent did not expressly discuss the risks with the patients, respondent
would have viclated the standard of care,

80.  Dr. Dubrow was aware that Dr. Borup delegated the obligation to obtain
patient consent and discuss the risks and potential complications with Pacific Liposculpture’s
paticnts to respondent in the DSA. Dr. Dubrow agreed that if respondent failed to do these, it
would constilute 8 violation of the DSA as wrillen,



Sl Asto whether the consent form should have listed both respondent and Dr.
Borup, Dr. Dubrow believed that was a “gray area.” [de stated that the consent forms he
provides to his patienls say “Dr. Dubrow and his associates,” however, in the present case,
respondent was always the person who was performing the procedure. Nonetheless, given
the nature of the physician/physician assistant relationship, Dr. Dubrow did not believe it
was inappropriate to have Dr. Borup’s name on the form. However, Dr. Dubrow admitted
that, “in a vacuum,” Dr. Borup’s name on the form could lead to confusion about who was
doing the procedure and whether Dr. Borup would be present in the surgical room. I other
misleading statements were made to, or known by the patient, then the consent form could be
misleading. ’

EVALUATION

82.  The consent form used by respondent adequately advised patients of the
potential risks and complications of liposuction, Providing patients with no more thar five 1o
ten minutes to read and understand the extensive form was inadequate. However, the
patients had some responsibility to et Pacific Liposculpture staff know they required
additional time to read the form and to refrain from signing it until they were satisfied they
were-ate familiar with and understand the terms in the consent form. Respondent had an
absolute obligation to have a conversation with all prospective patients about risks and
polential complications, whether the patient asked questions or not. Three of the four
patients either did not have a conversation with respondeat about risks, or it was so minimal
that they did not recall it happening at all, In either case, the patient’s perception strongly
relates to their understanding of the procedure and risks involved.

The consent form, in either version, wus misleading. Patients were led to believe Dr,
Borup had some role in their care and treatment, This was not the case. Dr, Borup never
performed a procedure, never was present during a procedure, never treated g patient, and
never met patients of Pacific Liposculpture. Dr. Borup explained that his name was on the
first form because he contemplated doing procedures when he first spoke to respondent about
being Medical Director of Pacific Liposculpture. {f in fact that was Dr. Borup’s intent, he
quickly was discouraged from doing that and he agreed. His name should have been
removed from the consent form as soon as it was clear-he would not be doing any
procedures, and his relationship with Pacific Liposculpture should have been clarified. There
was o justification for D, Borup’s name being included in the revised consent form, and
none was provided by respondent or Dr. Borup, The change in the consent form was
intended 1o let people know thal the procedure would be performed by respondent OR Dr.
Borup — not AND Dr, Borup. This statement was equally false since Dr, Borup would never
perform a liposuction, The fact thal his name remained on the consent form lends more
credence to the false impression that Dr, Borup was more than a mere figurehead at Pacific
Liposculpture.

The failure to properly advise patients of the risks and potential complications from

liposuction surgery is a basis upon which discipline may be imposed, The misleading nature
of the consent forms in listing both respondent and [y, Borup as individuals who might be
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involved in performing liposuction or who were involved in patient care is a basis on which
discipline may be imposed.

PRE-OPERATIVE ASSESSMENT

83.  Complainant alleged that respondent failed to perform a competent pre-
operative assessment. Dr. Sundine testified the standard of care requileé respondent to take a
careful history and perform a phy%zcnf examination of each patieat prior to liposuction
surgery. The extent of the examination should be based on the patient’s age and other heaith
factors. Dr. Sundine suggested it is a good practice to obtain an authorization for surgery
from the patient’s primary care physician, He stated he did not see much evidence in the
patient records that respondent had performed appropriate pre-operative assessments of his
paiients. The evidence he saw concerning a pre-operative assessment was inadequate.

Respondent testified, and the medical records confirmed, that each patient's weight,
height, blood pressure, and heart rate were measured, and some physical examination was
performed.

PRE-MEDICATION WITH ATENOLOL

84.  Complainant alleged respondent improperly used Atenolol to pre-medicate his
patienls. Dr, Sundine testified that removing fluids from the body increases the heart rate.
Alenolol causes & drop in blood pressure and masks the patient’s physiological response 10
tachycardia (rapid heartbeat). To gauge bow a patient is handling anesthesia, the medical
professional relies on blood pressure readings; Atenolol changes these readings. Respondent
gave Alenolol to blunt the body’s natural response and ability to regulate blood pressure. D,
Sundine also stated that Atenolol is & long acting agent that could not be adjusted ifa
problem occurred during the procedure, He opined a short acting agent should have been
used,

85, Dr. Borup approved of respondent’s use of Atenolol as part of the pre-
operative medication regime for liposuction surgery performed under a local anesthetic. He
said the epinephiine in the tumescent fluid restricted the blood vessels so there was less
bleeding in the procedure, but Atenclol can cause tachycardia — rapid heart rate. The
Atenolol is used to counter balance the effect of the epinephrine.

86.  Dr. Dubrow testified that respondent’s use of Atenolol was appropriate in
tumescent liposuctions. He also stated that its use helps Himit a patient’s anxiety.

FAILURE TO MONITOR VITAL SIGNS
87.  None of the four patients who testified were aware of any monitoring of their
vital signs during their liposuction procedures. LW recalled that his blood pressure and heart

rate were measured by the medical assistant before he underwent his liposuction procedure.
The medical records maintained by Pacific Liposculpture gonfirm that LW, ON; KI> and
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5M’s blood pressure and heart rate were measured prior to the procedure and their height and
weight were recorded.

RESPONDENT'S AND DR, BORUP'S RESPONSE

88.  Respondent testified that the patient’s vital signs and weight were taken and
documented on the chart before respondent walked in to the consultation reom, Respondent
reviewed the vital signs, age and medical history of each patient to determine whether the
patient was good candidate for liposuction. After the procedure, the patient’s vilals were
taken again, unless there were signs the patient was not feeling well before that. Respondent
believed his procedures meet the standard of care in the community for outpatient surgeries.
Responden! testified that, since the accusation was filed, he checks vital signs more ofien.
He made the change 10 be more cautious and so he would “not get the same scrutiny™ he had
been gethng,

89.  Dr. Borup testified that because Pacific Liposculpture’s patients were awake
throughout their procedure, it was not necessary (o continuously monitor their vitals, He
- stated that when patients are awake and alert, the medical professional receives more
information from the patient about how he or she is tolerating the procedure than the medical
professional would obtain from vitals monitoring equipment.

EXPERT OPINION TESTIMONY

90, Dy Sundine testitied that he believed a patient’s vital signs were required (o be
monitored during liposuction surgery performed under local anesthesia. This was necessary
because il was.important Lo know on an ongoing basis how the patient was doing - were they
comfortuble, did they require more fluids. He believed this was required because he spoke to
mmsilwsml%a%is who advised him that this was a requirement. He did not provide authority
for his position.

S1. Jay Wynn Catvert, M.D., F.ALCS, testified as an expert relating to issues and
procedures pertaining to patieat LW, Dr. Calvert received his medical degree from Cornell
Universily Medical College in 1994, He cormpleted a residency in general surgery in 1997
and compleisd a two vear rescarch fetlowship in Tissue Engineering (1997-1999), and a two
year residency in Plastic Surgery (1999 — 2001). He has had several academic and hospital
appointments. Dr, Calvert was certified by the American Board of Plastic Surgery in 2002,
He is a plastic surgeon, with a concentration in nasal facial esthetic surgerics and complex
breast and body contouring. He bas performed approximately 500 liposuctions in his career.
Approximately len percent of his practice involves Hposuction, Dy, Calvert has worked with
a physician assistant in his carcer. He is qualified to provide an expert opinion in this case,

92.  Dr. Calvert testified that it was not requived to nionitor a patient’s vital signs
during & lumescent liposuction procedure for the same reasons stated by Dr, Borup. A
requirement to monifor a patient’s vital signs every five minules is only required for general
anesthesta. Fe found that respondent did not violate the standard of care with régard 1o

37



monitoring a patient’s vitals. Dr. Dubrow agreed with Dr. Calvert, He stated that it was
within the standard of care to take a patient’s vitals before and after the procedure, which
was done here. :

Respondent’s failure to monitor patient vital statistics during liposuction procedures is
not a basis on which to impose discipline.

BELECTRONIC TRANSFER OF MEDICAL INFORMATION AND PHOTOGRAPHS
ISSUE

03. LW, CN, KD and SM all sent photographs of areas of their bodies to
respondent either by email or text, and some patients communicated medical information to
respondent by email or text messages. In some cases the patient initiated the
communications or photographs and, in other cases, respondent requested the patient send
photographs. Patients who lived farther from the Pacific Liposculpture facifity were told
prior to their surgeries that respondent could provide follow-up care and consultation from a
distance by evaluating photographs the patient would send to Pacific Liposculpture afier
surgery. The patients wers not advised that electronic transmittal of medical information
and/or photographs to Pacific Liposculpture was not encrypted and could not be guaranteed
to be secure.

RESPONDENT 'S RESPONSE TO ISSUE OF ELECTRONIC TRANSFER

94,  Respondent offered patients the option to conduct follow-up appointments

* through photographs if the patients lived a substantial distance [rom his office. In the event
patient had a concern aboul his or her procedure, respondent preferred the patient conme into
the office o be seen by respondent in person. However, it was often the case that a review of
a photograph of the area of concern and a discussion with the patient resolved the patient’s
concern and avoided the patient having 1o make a long trip. Respondent believed this
method of communication was very effective,

95,  Pacific Liposculpture’s website contained information offering “virtual®
consultations by electronic communications and photographs for approximately two 1o three
years, Respondent did not think he was violating the Health Insurance Portability and
Accountability Act (HIPPA) through these communications because he was not sending
private patient information electronically and the patient was initialing contact with him,
although he acknowledged that on occasion he requested that a patient send him a
photograph. If the patient contacted him first, he assumed they had given implied consent to
electronic exchanges.

EXPERT TESITMONY RE: ISSUE OF ELECTRONIC TRANSFER

86, Dr. Sundine opined the photographs and other medical information exchanged
between respondent and his palients were required to be HIPPA compliant, He stated the
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standard of care was to protect the privacy of patients by insuring that electronic
communicalions were on a secure and cocrypted platform so they could not be intercepted by
the public. Dr. Sundine also stated that if communications were not through an encrypted
platform, respondent had a duty.to advise his patients of that fact. Dr, Sundine did ot
conduct research to determine whether other physicians used electronic means to
communicate with their patients. Even if they did so, Dr. Sundine believed unencrypted
electronic transfer of information violaied the standard of care. By failing to comply with
HIPPA, respondent violated the standard of care. Dr. Sundine provides his cell phone
number to his patients and they could send photos unbidden, but Dr. Sundine would not ask
patients to send phoetos. Dr, Sundine testified he only knows of this requirement through
discussions with his malpractice carrier and other training courses.

97.  Dr. Dubrow testified it is not a violation of the standard of care for patients to
send photographs and deseriptions of post surgery concerns electronically. He stated he does
it, and it is a very commoi practice in the plastic surgery/cosmetic surgery community. Dy,
Dubrow believed the capacity (o transmit information elecironically has elevated a
physician’s ability to provide quality post-operative care and monitoring for patients by
providing instant medical advice. He acknowledged there was a potential that photographs
and medical information may be sent to the wrong phone number or email address.
Nonetheless, he believed this method of communication was an appropriate way to provide
guality care to patients, He suggested if a patient initiated the exchange, the medical
personne! should point out potential issues and obtain the patient’s consent 1o continue the
glectronic communications.

EVALUATION

98, The standard of care is defined as the “level of skill, knowledge, and care in
diagnosis and treatment that other reasonably eareful persons performing liposuetion would
“use in the same or gimilar circumstances,” California Civil Jury Instructions (CACI) 501, Tt

appears {hat plastic surgeons and others who perform liposuction and other cosmetic
surgeries rely on elecironic comnunications to provide quality and immediate treaiment for
their patients, While physicians and other medical professionals should exercise caution
piven the possible problems inherent in unencrypted exchanges, these communications are
aeeutring in the medical communily. 1f would be prudent to, at a minimum, advise patients
ol the possible breaches that could occur with electronic communications, that the physician
does not have an encryption platform, and instruct the patient to be circumspect about the
information and photographs sent elecironically. That respondent and his patients
communicaicd electronically Is not a basis on which to impose discipline.

OPERATING IN A NON-ACCREDITED FACILITY
Issue

99.  Cerlain medical facilities may be accredited by a recognized acerediting
agency. Most plastic surgeons scek accreditation of their facilities through the American
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Association for Accreditation of Ambulatory Surgical Facilities, Inc. (AAAASE). The
accredilation agency reviews all aspects of surgical facilities to ensure patient safety,
including cleanliness, implementation of proper procedures, maintenance of all equipment
and medications that might be required in an emergency, and proper handling and inventory
of narcotics. To be accredited by the AAAASEF, the Operating Room Suite must be separate
and physically segregated from the general office area. Amongst other things, the Operating
Room Suite must include a clean room and a dirty room. An auloclave (sterilizer) must be
kepl in a clean room, and there must be a partition that separates the clean and ditty areas if a
single location is used. The AAAASF also conducts peer reviews. Pacific Liposculpture’s
facility was not accredited by AAAASF or any other acereditation agency until
approximately 2015, '

RESPONSE ON BEHALF OF RESPONDENT

100.  According to respondent, Pacific Liposculpture received acereditation with &
national accreditation agency for ambulatory surgical centers one year ago. The office
underwent intense scruliny to receive the accreditation, Prior fo receiving accreditation,
respondent believed the offices were compliant with requirements o ensure patient safety for
ouipatient surgeries performed under local anesthesia. The office was not asurgery center
prior o its accreditation,

101, Dr. Bmup believed the Pacific Liposculpture offices met the appropriate
standards for patient safeiy. Al medications, fluids and oxygen were available as necessary
for the prmeduﬁz% that were performed there, Respondent was certified in advanced life
suppart services, and Pacific Liposculpture had everything needed to keep a patient sustained
in an emergency until emergency personnel arrived. The procedure room was cleaned after
gach patient. A1l Pacific Liposculpture, all instrumenis were cleaned and sterilized by an
autoclave when patients were out of the room. Dr. Berup contended that the fact that no
patient developed an infection demonstrated that the offices were clean and safe. He was
aware that other physicians perform liposuction surgeries in non-accredited facilities.

EXPERT TESTIMONY RE: ISSUE OF ACCREDITED FACILITY

102, Dr. Sondine opined that the fact that Pacific Liposculpiure was not accredifed
was o violation of the standard of care. His opinion was based on his beliel that it was below
the standard of care to perform sigaificant surgical procedures, including liposuction, in
unaccredited facilities, He found the violation to be an extreme departure of care,
particularly because Pacific Liposculpture did not have a complete crash cart and did not
Lave a separate room for sterilization. Dr. Sundine did not know how many doctors perform
lipusuction in non-accredited facilities; be did not research the issue. He .did not kiuow
whether a minorily or majority of reasonable and prodent medical prolessionals pmfmm
liposuction in non- accredited facilities,

?1_()3. Dr. Dubrow testified that procedures strictly involving local lumescent
liposuctions are usually performed in non-certified centers. 1 a patient requires general
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anesthesia, the procedure must be done in an accredited surgical center. For surgical center
ncerediiation, a separate procedure room and separate area for disinfected and clean
instruments is required, These are not required {or procedures performed in-office, and
under local anesthesia,

Dr. Dubrow also opined the standard of care did not require a facility in which only
tumescent Hposuction procedures are performed to have a fully stocked crash cart. He stated
that the crash cart is there for the use of an anesthesiologist,. When local anesthesia is used, a
crash cart does nof equate with increased patient safety or care,

104, That Pacific Liposculpture was not an accredited facility and did not have a
fully stocked crash cart is not a basis on which fo impose discipline.

INADEQUATE MEDICAL RECORDS
188UE

105.  Respondent used pre-printed forms entitled “Liposuction Procedure Note”

after he performed liposuction surgeries. He did not write or dictate original notes for each

procedure. The pre-printed form contained options respondent could circle to indicate what
kind and the amount of pre-operative medications he gave, percent of tumescent anesthesia
administered, arcas thai were Hposuctioned, and the size of cannulas used in the procedure.
The form had blank spaces where respondent entered the volume of tumescent {luids
injected, the volume of fluids removed and the days the patient was to return for a follow-up
visil. Complainant alleged that using pre-printed forms for operating notes violated the
standard of care.

RESPONDENT'S AND DR, BORUP'S RESPONSE

106.  Respondent disagreed that the use of the pre-printed forms violated the
standard of care. He believed all necessary information pertaining to the procedures he
performed were contained on the form.

107, Dr. Borup testified he was not involved in creating the procedure note, but he.
went over the form with respondent when he became associated with Pacific Liposculpture.
He did not believe the pre-printed form violated the standard of care since respondent could,
and did, customize the information added to the form (o the paticent,

LXPERT TESTIMONY RE: ISSUE OF USE OF PRE-PRINTED FORMS

108, Dr. Sundine testified that using a pre-printed Form violated the standard of care
because an operative report should be prepared specifically for each patient. He stated that
the operative teport is helpful for self-improvement in the event any complications or
undesired effects occurred during the progedure, Dr, Sundine classified this as a simple
departure. ' '
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109.  Dr. Dubrow testified the standard of care required that an operative reporl be
prepared after every surgery. He agreed one purpose of the operative report was {0 serve asa
learning tool for the practitioner should a complication arise. Additionally, the operative
report is used by other doctors treating the patient to review what the practitioner did. Dr.
Dubrow ¢id not believe using a pre-printed form violated the standard of care so long as it
accurately deseribed what the practitioner did. He stated that liposuction sorgery is a “very
standard™ procedure so the pre-printed form with options to note differences in the procedure
for each patient adequately addressed the purposes of a pesi-operative report.

EVALUATION

110, The operative reports used by respondent provided sufficient information
about the procedure performed on each patient and achieved customization by requiring
respondent to select specific options as they applied (o the patient. The use of the pre-printed
formy is not a basis on which to impose discipline.

Care and Treatment of CN
TESTIMONY OF PATENT CN

111, Inearly October 2011, CN saw an advertisement for Pacific Liposculpiure in a
circular that was geared to military personnel and their families, The advertisement
promised she would be able to fit into her “camis™ (uniform) faster if she had liposuction.
The special rate for military personne] was $700 per area. CN was interested in having her
lower abdomen done. '

CN accessed Pacific Liposculpture’s website and browsed its content. She focused
on specific information, including that the procedure would be painless; patients were awsake
during the procedure; the medical director had 20 vears® experience and was a chief of stalf
at one time in his career; and the [acility used state-of-the-art equipment.

N called Pacific Liposculpture and spoke to Stephanie. She told Stephanie she was
going on her honeymoon and wanted to slime down a bit for that. Stephanie told CN that she
would absolutely be healed within several days and certainly in time for her boneymoon.
Stephanic lold CN that a co-worker who had the procedure went out the same aight and to
work the following day. '

CN calted Pacific Liposculpture twice more before her surgery. During each call, CN
spoke 10 Stephanie. In one telephone call CN expressed her concern about the procedure and
that she could die from it. Stephanie aughed off her concern and told her no one ever died
or was injured by the procedure. In another call, Stephanic assured CN that the person who
would be performing the procedure was the director of surgery who had extensive training
and had taught the procedure to others, Stephanie did not specify who would perform the.
nrocedure, bot, based on the advertisement and website, CN believed either 2 medical doctor
with 20 years’ experience would perform the liposuetion or the medical doctor would be part
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of a team of medical professionals who would do the surgery. CN testified that she was not
told that she needed specific compression undergarments to use afler the procedure.

Because she lived a few hours from Pacific Liposculpture, Stephanie asked CN to
send photographs of the ares she contemplated having liposuction to Pacific Liposculpture
for a virlual consultation. CN sent the photographs on October 10, 2011, Stephanie also told
CN that follow up care could be achieved by sending photographs rather than driving in to
Pacific Liposeulpture’s location.

112, OnOctober 13, 2011, respondent and her husband drove to San Diego from
Joshua Tree. When she got to Pacific Liposculpture, Stephanie’s recommended, and CN
agreed, to have liposuction on her upper as weil as lower abdomen.

CN was taken to a pre-operative room where a staff person weighed her and took
photographs of the areas of her body to be hpmuct;oned She was taken to the surg,tc:ai
pr mcedme room and told the “doctor would be in next.”

Respondent enfered the room and introduced himself to CN. He told her he was
either a “PA™ or “Physician Assistanty” the Director of Surgery, and would be performing her
liposuction, CN believed that a medical doctor would be in —~ or at least in and out - of the
surgical room while her procedures were being performed. Respondent marked the areas of
her body where fat wouid be removed. He confirmed that baving the upper and lower
abdomen would provide her with betler results than just the lower area. He also confirmed
that ON would not feel anything, and the procedure would take about one hour,

According to CN, respondent did not discuss potential complications or risks from the
surgery, including blood clot formation; pain; bleeding; or asymmetries. She claimed that
respondent did not discuss skin laxity or suggest she have a fummy tuck procedure instead of -
liposculpture.

CN testified that she told respondent that she was under the care of a cardiologist for
tachycardia but that she did not know what kind or its canse. Respondent told her she would
be fine. Respondent did notask o consult with CN's cardiologist, discuss her family history
or cliscuss posiponing the surgery to obtain additional testing or further evaluation of her
tachycardia.

CN completed a pre-surgery information sheet in which she represenied she did not
have any “ongoing medical problems™ and that her Tast EKG was eight months prior. She
lestilied she did not feel her tachycardia was “important”™ enough to write down on the form,
bul she mentioncd it Lo respondent and the Pacific Liposculpture staff.

113, Respondent began the procedure by cleaning CN's abdomen. She was
wearing her own underwear under a hospital gown. Respondent numbed the area and made
four small incisions. No one clse was in the room until the end of the procedure, Dr, Borup
never entered the room and CN never met iim, CN was vulnerable and scared and did not
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think to ask where the doctor was, By the time she reslized a physician would not be part of
the team, the incisions had already been made and respondent was doing the surgery. CN did
not recall her vital signs, including heart rale, being monitored during the procedure.

Afler about15 minues into the procedure, CN felt a “burning like fire” around the
area of her bellybutton, She told respondent she felt something was wrong and she could
feel everything he was doing. He administered more anesthesia and waited a short time for
the effects o kick in. Respondent began to perform liposuction on her other side, but with
the same painful result; CN felt painful burning. Respondent told her he had already given
her more medication than he was supposed to and she should not be feeling any pain.
Nonetheless, CN continned (o be in what she deseribed as level 9 pain throughout the
procedure, She stated she was crying, but there was loud music in the room and she was
crying softly, Respondent did not offer to stop procedure. ON testified she just wanted the
procedure o be over. '

‘When the procedure was completed, respondent said he had gotten “more out of [CN]
than he had seen in a long time.” CN was upset al how respondent treated her. She felt he
was rude and standoffish and had dismissed her when she said she was in pain.

114, TDmmediately after the procedure, CN bhad pain around her bellybutton. She
wag told she had to wear spanx or the procedure would be “worthless” and she would not
have good resulls, She testified spanx were not given to her by Pacific Liposculpture and she
had not been told in advance that she needed them. ON and her husband drove for 45
minutes and went to two stores before she located spanx. She stated she was not told what
size to get and, because she was not feeling well, she grabbed whatever she could find.

CN recalied being given & one page document with instructions for after-care that
were limited to advising her to use clean maxi pads on the incision sites and to lake care to
avoid infection. She denied getting a three page document that contained more extensive
instructions for after-care.

113, The vext day, CN called Pacific Liposculpture and spoke (o Stephanie. She
told Stephanie she was in a fot of pain and something did not feel right. Respondent
telephoned CN one or two days fater. CN was erying when she told respondent she did not
feel well, her heart was racing, she felt lightheaded, and she was in pain, Respondent told
CN that she was feeling the effect of the medication she was given. He told her fo calm
down and everything would be all right.

Three days alter the procedure, CN called Pacific Liposculpture again. She reporied
the pain was getting worse, she was black and blue, and she couldn’t move. A few hours
later, respondent called CN. He told her she was “over exaggerating”™ and to take two fo
four Motrin. He agked her to send him a photograph of her abdomen, which she did; he did

* In a complaint to the board, CN said respondent told her she was “over reacting.”
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not tell discuss with her the potential dangers of sending photographs or other medical
information by telephone or email.

Respondent told her the phoie:)gi’ag}h showed (hat everything was fine. This was the
last time CN spoke to respondent, She did not receive any calls from Pacific Liposculpture
for follow-up appointmenis, :

116, CON developed lumps in the area where the liposuction was performed and the
area continues to be painful. CN came to believe she had been misled about the entire
process when she still had lumps six months after her surgery. She also felt respondent was
not helping her with her concerns, CN stated was aware that extensive liposuctions done
under general anesthesia could be painful, bul she believed the advertisement and personnel
_at Pacific Liposculpture when they told her she would not feel pain with the type of
procedure performed by Pacific Liposculpture.

117, On cross examination, CN admitted that she had not spoken to a doctor about
pain in her abdomen in the vear following her surgery. She explained that after respondent
told her she was exaggerating the pain, she felt embarrassed to tell a dector about it, ON
teslified after six weeks the level of pain subsided, but it still hort.

118, OnJune 26, 2013, CN filed a complaint with the medical board about the
treatment she received from respondent. The complaint related to her experience at Pacific
Liposculpture and was substaniially consistent with her testimony at the hearing. The
camplaint did not, however, allege that CN (old respondent about her tachycardia, nor did it
allege that CN believed a physician would be overseeing her surgery.

119, CN'stestimony was credible. She responded carefully to questions and did
not volunteer information o expand her claims; she appeared geauine and did not appear to
exaggerate.,

EXPERT TESTIMONY. AND RESPONDENT’S RESPONSE TO ISSUES RELATING TO CN
TACHYCARDIA

120, Respondent “sort of recallled]” CN., but based his testimony primarily upon
his review of her records. Respondent correctly pointed out, as noted above, that CN'g
records do not contain a reference o tachycardia. Respondent made hand wrillen notes on -
CN’s records during his conversation with her, but those notes simitarly do not reference
tachycardia,

Respondent testified that if CN reported tachycardia, he would not have performed
liposuction surgery on her. He would have asked more questions and requested her medical
vecords before he would perform the surgery., Respondent slated if a patient registered a high
pulse rate, he would question the patient and, in all likelihood, not do the procedure that day,
N did pot have a high pulse rate when she was al Pacific Liposculpture.

45




121, Dr. Borup found it “shocking™ that ON claimed she was diagnosed with
tachycardia and did not report it to Pacific Liposculpture. If CN did report tachycardia,
respondent should have consulted with Dr. Borup and obtained a note from her cardiologist
before proceeding with liposuction surgery. Dr, Borup questioned CN's claim because he
believed respondent had never hesitated to contact him about important issues. Dr. Borup
signed the “Liposuction Procedure Note” concerning CN's procedure; however, his signature
is not dated, and it cannot be determined when he signed the note.

122.  Drs. Sundine and Dubrow agreed with Dr. Borup that, had CN advised
respondent she had been evaluated for tachycardia, respondent was required to advise Dr.
Borup and obtain further documentation of her condition before proceeding with liposuction
surgery. Drs. Sundine and Dubrow said it would be a violation of the standard of care to
perform a iiposuction on a patient who reporled tachycardia without following up with the
patient’s physicians, Dr. Dubrow said it was reasonable lo rely on the patient to provide
accurate information about his or her medical history. He found nothing in CN's medical
records to indicate she was not an appropriate candidate for liposuction surgery.

123, The evidence did not establish that CN advised respondent she had been secn
for possible tachycardia, :

Tommy TUCK

124, Respondent testified he advised CN she had skin laxity (foose skin) and
recormmended she would have better resulis if she had a tummy tuck procedure, which
respondent could not perform. Respondent documented his conversation with CN in her file,
Despite his opinion that CN would have betier resulis with a tummy tuck, respondent advised
her she was, nonetheless, an appropriate candidate for lipesuction. He determined she had
enough Tat cells in the abdomen area such that, even if the skin was not tightened, she should
feel flatter after the procedure. CN told respondent she was pot interested in having a tummnty
fuck and wanted 1o proceed with the liposuction,

125, Dr. Sundine opined CN shouid not have been given Hposuction surgery
because a tummy tuck, combined with flank liposuction, was the proper procedure for her,
He stated respondent violated the standard of care because he did not understand the '
allernatives available 1o CN, and he should have sent her to a physician who could perform
the proper procedure,

126,  Dr. Dubrow opined that, althcuglh CN was a candidate {or a turnmy tuck, it
was within the standard of care to perform a liposuction when she said she did not want &
turmmy tuek. Dy, Dubrow slated the decision {o go forward depended upon CN’s
expectations of the surgery. I she wanted tightening of the skin, she needed a tummy tuck,
if she wanted a reduction in size and to look better in clothes, then liposuction was
appropriate. Dr. Dubrow saw CN'g post-procedure photographs and stated the resujls were
within the reasonable expeciaiion.
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127, The evidence did not establish that CN was not an approprm{e candidate for
Jiposuction surgery,

TUMESCENT DOSAGE

128, Complainant alleged the amount of tumescent anesthesia respondent
administered to CN was in excess of that atlowed by the DSA between respondent and Dr,
Borup. Respondent recorded in CN’s medical records that he administered 3,200 ces of
tumescent anesthesia to CN. |

129, Respondent testified he considered CN’s weight and caleulated the amount of
anesthesia he could administer o her. He stated the amount he administered was under the
maximum dosage authorized by the DSA. He stated he did not need to contact Dr. Borup
because the amount of tumescent anesthesia he admmisiered did not violate the DSA.

13{}.. Dr. Borup originally testified the only time he expecied, to speak to respondent
about exceeding the maximum volume range was if the patient was heavier than
contemplated in the DSA chart. He stated “as far as he knew,” respondent did not exceed the
volume ranges in the DSA, However, Dr. Borup later explained the guidelines in the DSA
were written 1or the average patient who weighed 70 kilos (134 pounds). CN's weight on the
day of her procedure was recorded as 177.2. Using the standardized formula for determining
maximum volume, the maximum volume of twmescent fluid that could be administered to
CN wasg 3,600 wls. She was given 3,200 mls, which is within the appropriate range.
Heowever, the maximum permitted under the DSA chart was 3,000, Dr. Borup aCI\ﬁ(}WIﬂded.

the DSA should have been clearer.

131, Dr Dubrow reviewed the DSA and CN’s medical records. He testified the
amountt of tumescent fluid administered to CN was “easily within the maximum dosage”
permilted using the standard formula,

132, The evidence established respondent adminisiered an appropriate amount of
fumescent fluid according 1o accepted standards in the community, but in an amount in
excess of that authorized under the DSAL :

PAIN DURING THE PROCEDURE

133, Respondent disputed CNs claim that she was in extreme pain during her
liposuction surgery. He stated patients should expect some discomfort until the arcas to be
treated are numb. He telis patients there is 2 chance they may feel discomfort al some point
during the procedure, and if that happens, they should let him know. He stated some patients
handle pain better (han others. Respondent did not note in CN’s chart that she experienced
pain. Respondent said he would have stopped the procedure and calted Dy, Borup if CN
complained of extreme pain.
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134, Dr. Sundine testified that if CN was experiencing pain, and respondent could
not administer additional numbing solution, the procedure should have been stopped and CN
should have returned on another day to complete the procedure. He opined it was a violation
of the standard of care to simply carry on and try to get through the procedure.,

135.  Dr. Dubrow testified pain or discomfort is common in liposuction procedures;
the level of, and tolerance for, pain varies from patient to patient, He did not believe a
medical professional performing a liposuction was required {o document that a paticnt had
+ pain during the procedure. He stated the “beauty™ of doing a liposuction under a local
anesthetic was that the medical professional can continue {o communicate wifh the patient
and ¢an stop the procedure if the patient does not want (o continue. He suggested the
medical professional ask the patient, “Are you ok with this?” and work with the patient as to
whether to stop or continue.

136.  The evidence was inconchusive as to whether CN communicated her level of
pain to respondent and he failed to address it andfor stop the procedure.

PAIN AFTER THE PROCEDURE

137.  Respondent stated soreness and drainage of the surgical incisions are common
within a day or so after liposaction. Pain medications are given to all patients after surgery
fo address pain that may occur after the anesthesia wears off. In some patients, respondent
chunges the type of medication prescribed to better address their level of discomfort,

138.  Dr, Borup testified he was not “sure” about which patients he spoke about with
respondent, but he believed he “probably” discussed CN’s post-operative pain with him
because they ™alked about a lot of things like that.” He noted pain was subjective.

139, The evidence was inconclusive as (o whether CN experienced 4 higher Jevel of
pain than should have been expected. She stopped communicating with respondent just a
few days after her procedure.

COMPRESSION GARMENTS

140, Respondent stated it has been Pacitic Liposculpture’s practice from the day it
opened to e present to provide patients with post operative garments. He said he would not
nerform a surgery it Pacific Liposculpture did not have the proper garment (0 give a patient
after surgery. Every patient is wiapped by a medical assisiant and provided with instructions
about wearing the compression garment. The first garment the patient wears following
surgery is included in the procedure fee. Subsequent garments must be purchased by the
patients; however, they can purchase additional garments from Pacific Liposculpture at a
discounted price. :

141, Dr. Sundine agreed patients should wear a compression garment after _
liposuction surgery; however, it was up to the medical professional whethes (o provide the
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garment or have the patient obtain one. He did not an favor ace bandage wrap, but it does
not violate the standard of care 1o use ace bandages and maxi pads wrap after liposuction,

142, The evidence did not establish respondent violated the standard of care by
{ailing 10 provide TN with 4 compression garment. The other three patients that testified
confirmed that respondent provided them with a compression garment after their surgeries.

POST-OPERATIVE CARE

143, Complainant alleged respondent failed to provide appropriate post-operative
care Tor CN. Dr, Sundine criticized respondent for telling CN that her heart was racing
because he had given her adrenaline the day before and she needed to calm down. Dr.
Sundine noted that the duration of adrenaline was four to six hours and could not be the
cause of CN's fecting her heart was racing.

144, Dr. Sundine also criticized respondent for relying on texts and photographs
rather than an in-person examination to provide post —operative care.

145, Dr. Dubrow disagreed with Dr. Sundine and testified respondent’s post-
operative care of ON was within the standard of care. He stated because CN lived three
hours away, it was within the standard of care to send her home and check in at regular
infervals to see how she was doing. He said it was “done all the time this way.” He felt
CN's concerns were within the range of what is expected following liposuction surgery and
respondent’s post-operative instructions were appropriate.

146.  Respondent’s post-operative care of CN, though not without room for
improvement, did nol violate the standard of eare and is not a basis on which to impose
discipline,

Care and Treatment of Patient LW
TESTIMONY OF PATIINT LW

147.  Respondent performed liposuction surgery on LW's abdomen and fank area
(love handles) on April 1, 2011, Prior o the procedure, LW researched liposuction
procedures and facilities on the internet. Pacific Liposculpture appeared to offer
professional, *top-notch™ medical services, He recalied the website indicated the staff at
Pacific Liposcuipture had performed over 10,008 procedures. The representations confained
on the website and conveyed 1o him in telephone calls to-Pacific Liposculplure were that the
procedure was safe and minimally invasive, caused minimal discomfort, and was performed
with state-of-the-art equipment in a state~of-the-art facility by a very experienced “Director
of Surgery” were very important (o him. '
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LW had an active lifestyle prior {o liposuction that included hi%\ing, biking and
exercising. He had not had cosmetic surgery before, and it was very imporiant the procedure
was minimally invasive,

LW was advised that “Rodney, the Director of Surgery”™ would be performing the
liposuction surgery, No one specifically told him respondent was a physician, but LW
assumed by the title that a doctor would be performing the procedure. He believed the litle
of Director of Surgery connoted a doctor with a fot of experience.

LW drove six hours from Arizona to San Diego for his surgery. He had informed
Pacific Lipusculpture he would be dilving to San Diego on a Friday and returning to Arizona
on the following Monday. He was assured he would be fine to travel.

‘When LW arrived, he was impressed by the beautiful office. The staff were warm,
friendly, and inviting, and he felt comfortable. He and respondent discussed the liposuction
procedure, and respondent marked the areas to be done, Respondent told LW he could
achieve a g()ed result for LW,

148, After they spoke, LW said, “Thanks, Doc.” it was then that respondent toid
LW he was not a medical doctor, but he had performed thousands of operafions. Respondent
told LW the office was managed or operated by a physician, LW said the revelation that
respondent was not a doctor “stopped [him] in his tracks,” but he was already in a hospital
gown and ready 10 go, so he decided to proceed. He stated, “the train was in motion already”
and respondent appeared friendly and trustworthy. Additionally, LW still believed the
procedure was minimally invasive and safe, and he was comforted by the fact the facility was
overseen by a dnctor

149, Respondent administered a local anesthesia on LW’s abdomen and flank area.
LW testified the procedure fell rough and hurried. LW was being moved around a lot and
was in a lot of pain, He was “moaning and groaning™ throughout the procedure. Respondent
- administered more pain medication and went on. LW described the one and ong-kalf hour
procedure as “prety grueling;” he was in pain at a level of nine to ten the entire time. Aller
respondent completed the procedure, he seemed (0 rush oul of the procedure room like he
had somewhere else to be. An assistant wrapped LW, gave him postprocedures instructions,
pain medications and a compression garment, “and showed him the door.” He felt the staff
wis not as warm and fuzzy afler the procedure as they were when he arrived. LW could hear
another person in the next room,

150, LW felt the most pain on his right side, which he continued to feel through the
time of the hearing, He said his right side is flatter than the left and is stili tender near his
belly button.

Alfter the procedure, LW's pain was six 10 seven on a scale of 10. When he awoke the

next day, the pain was level seven and his entire chest area and “privates” were black and
blue, LP cleared him to drive so, despite the pain, he “soldiered up” and drove home.
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151, Two to three days after the procedure, respondent telephoned to see how LW
was feeling. LW appreciated that respondent was concerned and called to ask about him.
Réspondent told LW 1t was normal fo be sore for up to a month.

LW testified that, after several weeks went by, be called or texted respondent to
advise that the pain was not resolving. Respondent told him that in his case, it could take up

{o one year to resolve. Respondent (old LW to continue wearing the compression garment
and try gentle massaging of the area.

LW experienced a slight imiprovement, but after several months he was not happy.
His pain level was four to five and if he did anything that involved his abdomen, such as yard
work or playing with his dogs, the pain rose to eight-or nine. Afler a year LW realized it was
“not going to get better, The more his abdomen was involved in an activity, the more pain he
felt. ‘

152, LW returned to Pacific Liposculpture ten months after his surgery for a
follow-up visit, He complained of soreness and Iumpiness in the abdominal area.
Respondent did not find any complications and wrote in LW’s chart that he advised LW to
see a medical doctor regarding Crohn’s Disease, get enderiology massage, and sec a
physiatrist to try to determine the cause of his pain. LW testified he never had Crohn’s
Disease.

153, The pain LW has endured has changed his life, He can continue to do things,
but he must do them in moderation, He feels unhappy and depressed even though he tries
not to dwell on it. The pain and discomfort hag affected “things in the private part of [his]
tife with fhis] givlfriend.” He gets “blue™ when he thinks about how healthy he was before
and that he now is not because he elected o have liposuction.

154. LW sought medical help with the pain. Ina note, the doctor LW saw wrote
that LW reported he had “intermittent pain” after doing abdominal exercises, sit-ups or
cruniches Tor the past eight months, I this note is correct, LW's pain began over one vear
after his liposuction surgery. The doctor told T.W that “it could very well be™ that a small
umbilical hernia could be the cause of his pain, but that he “couldn’t guarantee that this is the
case.” According to the doctor’s letter, [.W reported that he had no surgeries in the past. On
January 10, 2013, LW had outpatient wmbilical hernia repair surgery at Paradise Valley
Hospital. The surgery did not resolve the pain.

155. LW filed « complaint with the Medical Board against respondent in February
2013. The complaint was based on his being {alsely told a physician oversaw the Pacific
Liposcuipture office, yet he never saw a physician and the results of the liposuction left him
lopsided with permanent nerve damage and scar tissue and caused a hernia. LW did not
present medical evidence that his condition was directly related to his liposuction surgery,




RESPONDENT'S AND EXPERTS” TESTIMONY REGARDING LW’s CLAIMS

156,  Responden does not believe he caused LW to have a hernia. LW’ s medical
records do not contain any evidence of a pre-procedural hernia, and the liposuction surgery
went fine. If respondent had pushed a cannula through an interior wall ot “nicked”
something during the procedure, LW would have “jumped off the table” in pain and the
pracedure would have stopped. Reﬁpondent believed LW’s results fook good; there is no
bulge in his belly button, Continuing pain is a possible outcome of liposuction surgery.

L.W’s records indicate that he was to have a follow-up seven days after the procedure.
LW did not come for that follow-up visit. Respondent did not recail that LW telephoned
after three or four months complaining of continuing pain; however he said it is not
uncommon to have residual soreness.

157, In follow-up notes dated February 23, 2012, respondent wrote that LW had a
history of Crohn’s Disease. However, LW testified he did not have Crohn's Disease and he
told respondent that he did not, Nonetheless, in a narrative of LW's procedure and cutcome
written by respondent and sent by his lawyer to the Physician Assistast board in mic-May
2013, respondent continued to assert that LW had told him during the pmcadim that he has a
history of Crohn’s Disease.

158,  Respondent questioned why LW waited so long alter his surgery lo advise
respondent that he was having continued soreness and lumpiness, However, in his narrative
regarding L'W’s case, he noted that, “fo]ver the next several weeks [after his surgery], the
patient sent fairly routine guestions via lext regarding asymmetrical swelling, some residual
soreness, and numbness of skin in the areas that were recently treated with lipo.”
Respondent stated he told LW these after etfects were normal.

159.  Respondent could not recall if he discussed LW’s case with Dr. Borup. There
are no notes in LW?s file that suggest respondent spoke te Dr. Borup about the case, and Dr.
Borup did not sign the Liposuction Procedure Note. Based on his professional judgment,
respondent determined LW had a normal physical examination and there was no need to
consult with Dr. Bmup He did not feel LW’s concerns constituted camphwmm under the
DSA, and he felt it was within his expertise to handle them.

160, - To form an expert opinion in relating to LW’s care and weatment, Dy, Calvert
reviewed the accusation, LW's medical records from Pacific Liposuction and Paradise
Valley Hospital, documents relating to the beard 5 investigation of LW's complaints and Dr.
Sundine’s report relating to LW.

Dr, Catvert observed that LW wag a pretty healthy individual and one would not
expect he would experience any difficulty with liposuction surgery. Respondent used the
proper amount of tumescent fluid and withdrew the appropriate amount of fat for the
procedure, Dr, Calvert stated LW’s “after” photographs showed an aesthetically good result,
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Dr. Calvert said liposuction can be painful as muscle facia can be “stirred up,” and the pain
could continue for a while,

Dr. Calvert opined it was “unlikely™ that respondent caused LW’s hernia. Dr. Calvert
said if respondent caused a hernia in the liposuction procedure, the hernia would be the least
of LW?s problems. The cannula would have had to have stabbed and punctured the abdomen
wall. If that happened, stool would be sucked through the cannula and LW would be near
death in the 1CU with infection, sepsis and/or peritonitis, Such an injury would be
immediately apparent. Dr. Calvert stated LW may have had a re-existing harnia, or one
developed after his procedure, but respondent did not cause il.

Dr. Calvert disagreed with Dr. Sundine’s conclusion that respondent has shown an
inability to diagnose a hernia. Dr. Calvert said there was nothing in LW's records that
indicated LW had any symptoms of a heria when he went to Pacific Liposculpture. Dr.
Calvert stated there were many scenarios that could explain bow LW got a hernia, but it was
not possible to determine the cause without speculation.

161, Dr. Calvert treats out of (own patients in his practice. He opined respondent
provided proper post-operative care to LW, he keptin contact with him; and he was available
to discuss LW’s concerns with him. Respondent’s follow-up care was within the acceptable
standards of care. Dr. Calvert questioned Why LW waiied so long to return to Pacific
Liposculpture for an in-person examination with respondent.

Dy, Calvert lestified respondent’s course of treatment for LW's concemns - massage,
avoid exercise and wear the compression garment - was appropriate. He did not believe the
nain reported by LW after surgery was anything ouf of the ordinary. After LW had an office
visit with respondent 10 months after the procedure, respondent also recommended
endernmologie treatments. When LW still did not improve, he lost faith in Pacific
Liposculpiure and stopped contacling therm, Dr. Calvert stated respondent did the best he
could in the situation and that his actions were within the standard of care.

162, Dy, Dubrow agreed it was not possible (o create « hernia in 4 patient by
performing liposuction surgery. He testified a hernia was a defect in an abdominal wall
which can have a genetic origin or result from a surgical incision through the abdomingl wall
that is sewn up but fails. He stated that during a lposuction procedure, the cannula does not.
go through sbdominal walls. 1f a cannula did go through an abdominal wall, the patient and
medical professional would know it immediately because of the infense pain,

163, Dr. Sundine suggested LW had a pre-existing umbilical iernia and criticized
respondent for failing to diagnose that prior to performing Hposaction surgery. Dr. Sundine
stated that respondent’s inability {o diaguose a pre-existing hernia made him very reckless in
performing abdominal Jiposuctions. Allernatively, Dr. Sundine speeulated that respondent
performed liposuction in a manner to create a hernda, However, D, Sundine did not point to
wuif:nme in LW’s records that lead him to his opinion, With relation to another patient who
asserted she had a hernia following liposuction, Dr. Sundine stated he could not dmemm@ if
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her hernia pre-existed the liposuction. No evidence was presented to suggest that such
determination could be made in LW’s case.

164.  The evidence did not sustain a finding that respondent caused L.W’s hernia,
Additionally, the evidence was insufficient to prove that respondent failed to diagnose a
hernia. LW?s claim that the liposuction respondent performed caused him continued pain
was not proved and is not a basis on which to impose discipline,

Care and Treatment of Patient KD
TESTIMONY OF PATIENT KD

165, KD underwent liposuction surgery at Pacific Liposcuipture on March I and 2,
2012, Prior to seeking liposuction, KD viewed Pacific Liposculpture’s website. She looked
at before and after photographs posted on the site, information posted abouf the ease of travel
to get to/from Pacific Liposculpture’s facilily, and services offered by Pacific Liposculpture
to help make travel arrangements. She was very impressed with the image of the clinie and
particularly liked that Dr. Borup had twenty years’ experience and was a chief of staff
experienced in anesthesia. She was comforied by the fact that, as she understood i, Dr.
Borup was very experienced and had performed liposuction surgery many times before, She
relied on his credentinls when she scheduled her surgery at Pacilic Liposculpture, She did
not see anything on the website that advised her that the Surgery would be performed by
someone who was not a physician.

Because she was flying to San Dicgo from Northern California for her lipmuaiim}
surger ies, KD had several telephone calls with Stephanie to discuss the surgeries and to
receive assurances that she would be able to fly home afterwards. Stephanie never told KD
her surgery would be performed by someone who was not a physician,

166.  Prior fo the surgery, KD told respondent she had an infection fellowing a
tummy tuck in 2010, Respondent did not discuss with her how, or if, that would affect ber
proposed liposuction surgeries. KD wrote on her intake form that she had had gali bladder
surgery in 2010; 2 hysterectomy in 1996, and exploratory surgery in 1988, When she told
respondent of her other surgeries: he said they would not cause a problem for the liposuction
surgetics, '

167, In the procedure room, respondent introduced himself as “Rodney.” He did
not mention his title. KD believed respondent was @ medical doctor.

Respondent told KID he would give her a local anesthetic, and if she felt any pain, he
could increase the anesthetic.

168, KD experienced pain when respondent was performing the liposuction near

the aren she had exploratory surgery. In response, respondent told her he would incrense the
anesthesia, Throughout the entire procedure on the first day, KD rated her pain level as 8 6
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of 10, Her pain increased each time respondent got near the scar lissue from her prior
surgeries. The increase in pain happened more than 10 times during the surgery.

Respondent remained calm and did not seem concerned with KI)'s expressions of
‘puin. Respondent did not suggest bringing someone else into the procedure room to make
sure everythiog was all right. He did not address her pain other than (o add more
medications.

169, KD returned to Pacific Liposculpture the following day for additional
liposuction on different areas of her body. She still believed respondent was a doclor, The
second day, her pain level was 4 out of 10,

170. KD flew home a few days after her surgery; she was in pain during the flight,
When she returned home, KD experienced pain at a level she rated to be 8 10 9 all over her
body., On March 5, 2012, three days after her surgeries, KD telephoned Pacific
Lipesculpture to report her pain and obtain stronger pain medication. KD testified the
medication lessened the pain but her pain level was worse when il wote off. Follow-up notes
in her medical chart state that KD complained of pain in her legs and midsection.

In a note concerning that telephone call, respondent wrole that KD asked for Nerco
by namie and had been requesting pain medications even before her procedures. Respondent
explained t¢ KD that inereased pain medication will “probably not help” and told her she
should follow up with & pain management doctor or go to the emergency room for ap
examinalion,

According to KD, respondent referred to her as a drug seeker. He fold her that no
othér patients had pain after their procedures and implied he did not believe she wag in pain,
He did not tell her he had a supervising physician with whom she could consult. She did not
ask 1o speak with a supervising doctor because she thought respondent was the doctor.

178, On April 19, 2017, KD and respondent had a series of conversations by
telephone and email, The essence of the conversations was that KID wag uphappy with the
liposuction surgeries respondent performed because her stomach “still has fat,” she was in
constant pain, and she was dingnosed with a hernia which required surgery. She attributed
~ the hernia to the liposuction surgeries. Respondent requested KD send him a photograph of
her stomach, which she did. Respondent sent “betore™ photographs for KD to compare. She
acknowledged she looked betier, but she suid she was still bloated and in excruciating pain.
She told respondent she did nol anticipate the pain and suffering she was suffering, She also
said she did not anticipate having to pay more money (o repair “damage done to me” from
what she was told was a “simple surgery.” Respondent told KD ne one could determine how
she got a hernia. He suggested that because she had a tot of fat tissue, the Hposuction couid
have revealed a “pre-existing nmbilical hernia from prior surgeries or from no prior surgeries
at all.” Respondent asked KD o send records of her hernia diagnosis and sugery for their
files. KD told respondent she was most bothered by the fact that she had expressed to him
that she had a very bad experience at another cosmetic surgery facility and was assured she
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would have a good experience al Pacific Liposculpture. Respondent noted in KDD’s records

_that, to that point, she had not followed up with him since her telephone call on March 5,
2012. Respondent ultimately determined the conversation with KD was not going well, and
he said he would refer the matter to his attorneys. :

172, Mtisunclear whether KD had hernia surgery sometime before or shortly after
lher communications with respondent. She testified at the hearing that she is still in pain
every day of her life where she has scar tissue. When water touches her, she feels as though
a hot poker is in contact with her skin, She does not take pain medication because she has
children and grandchildren and does not want to be on drugs around them. She testified she
would never have had the surgeries at Pacific Liposculpture if she had known that respondent
was 6ot a doctor,

173, KD filed a complaint against respondent with the Medical Board in April
2013, The complaint was based on the fact that respondent was not a medicsl doctor, and
she did not consent to a procedure that was performed by anyone other than a medical
doclor. She asserted she did not learn that respondent was not a doctor until she saw a
neurofogist for the symptoms she experienced after the liposuction,

RESPONDENT'S AND BEXpPERTS TEST_IMC)NY RECGARDING ED'S TREATMENT

174 Responden! stated that with the back-to-back procedures KD had, there was -
‘the potential she would have pain alterwards, although he found it unusual for her to need
-pain medication on a daily basis. Because respondent requested pain medication before and
for longer than expected after the surgeries he congidered whether she could be seeking
narcotics, But, respondent is not signed up with Conirolled Substance Utilization Review
andd Evaluation Systermn (CURES) 5o he could not determine whether KD had a history of
narcolics abuse. In any case, respondent did prescribe additional medication.

Respondent stated he spaks to Dr. Borup about KIJ; however the only sugpestion that
Dr. Borup was at all involved in KD’s case was his undated signature on the Liposuction
Procedure Note in KD’s file.

175, Dr. Borup recatled KD telephoned Pacific Liposculpture several times to
request pain medication before and after her procedure, [t was nol clear whether Dr. Borup
learned of the telephone calls at the time they were made or later. Although, in his
testimony, Dr. Borup appeared to be critical of KD for requesting pain medicalions, he
agreed it “could be legitimate to ask for pain medication” for a few days following back-to-
back surgeries. Respondent preseribed the medication requested by KD,

Dr. Borup expected respondent to notify him i€ respondent recommended a patient {o
gb to the emergency room. He did not affirmatively say respondent did, in fact, notify him
that he made that recommendation to KD. KID's medical records do not docurment a
conversation between respondent and De. Borup on this issue.
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Dr. Borup believed that KD would not have waited as long as she did [or medical
intervention if she had sustained a hernia during the liposuction procedure,

176.  Respondent asserled that it was impossible to create a hernia, continue the
procedure and then have the patient return the following day for additional procedures.
When KD returned for more liposuction the second day, she seemed fine and was not in pain.
He noted that Dy, Sundine’s report is inconclusive about the cause of KD’s hernia and
continuing paisn.

Respondent believed he provided reasonable care of KD, including follow-up
monitoring and treatment.

177, For the reasons stated above with regard to LW, Dr, Dubrow agreed it was not
possible for respondent to have created a hernia in KD, In addition, Dr. Dubrow stated there
was nothing in KID's medical record that suggested she was not a good candidate for
liposuction. Respondent found no indicators in his examination that KD should not have
liposuction surgery. KD's records showed she had isolated fatty pockets in areas that were
appropriate to pcrfmrm liposuction. Dr. Dubrow said it was not clear whether KD had, or did
not have, a pre-existing liemia, Dr. Dubrow reviewed K1D’s photographs from ;zi“tu; he:l
procedure and he opined she obtained a very good result.

178, Dr, Sundine's report noted that respondent found no palpable defects or
masses in KD's abdomen when he examined her prior to-performing liposuction. Dr.
Sundine found it was “not clear [fom reviewing the record as to whether the hernia was pre-
existing or caused by the procedure.” He further noted it was “not clear as 1o the etiology for
the abdominal pain,”

179, The evidence did not sustain a finding that respondent caused KI)'s hernia.
Additionally, the evidence was insufficient to.prove that respondent failed to diagnose a
hernia. KD ciaim that the liposuciion respondcnl performed caused hf:r continued pain was
not proved and is not a basis on which te impose discipline.

Cuare and Treatment of Patient SM
TESTIMONY OF PATIENT SM

180, 'SM became Familiar with Pacific Liposculpture in early 2013 because she was
going 10 an esthetician who wag renting space in respondent’s offices. She was impressed
with the professional office and décor. When she was there, she saw respondent at the office
in his scrubs and heard girls in the office refer to him ds Dr, Rod, Because of whal she saw
and heard, SM believed respondent was a doctor. When she started contemplating
liposuction, she went on the internet to Pacific Liposculpture’s website, Facebook and Yelp.
She recalled references on Facebook and Yelp to *Dr. Rod,” She also recalled that Pacific
Liposculpture had performed thousands of procedures, the personnel were highly trained in
liposuction, and the website was very professicnal looking.
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181.  On February 22, 2013, SM went to Pacific Liposculpture for a consullation for
liposuction to her thighs. Respondent introduced himself as *Rod.” He told her she was a
good candidate for liposuction and she would be happy with the results. SM agrecd to have
the surgery.

182, On April 17, 2013, SM went to Pacific Liposculpture to have the liposuction
surgery. After signing the consent form, she was taken to a room where 2 medical assistant
weighted and photographed her. She was then taken to the procedure room where
respondent marked the areas to be liposuetioned. SM knew respondent’ s litle wag Director
of Surgery, but she did not know he was & physician assistant,™ Respondent gave her an oral
pain medication and then numbed her thighs with a jong tube. The numbing process was the
only part of the procedure that was uncomfortable; SM did not experience any pain during
the procedure. Afler the procedure was completed, respondent left and the medical assistant
bandaged and wrapped her. She received a compression garment to wear from Pacific
Liposculpiure, She drove herself home with no discomfort.

183, SM had a follow up visit with respondent on May 1, 2013.% The follow up
notes indicate SM had moderate swelling in her thighs, She was directed to rest, apply ice,
use compression, and elevate and massage her legs. Respondent directed her 1o wear a
smaller compression garment all day each day, and he gave her one without charge.

184.  On May 20, 2013, SM texted respondent about a sac of fluid she noticed in her
right thigh. Her next appointment was scheduled for May 29, 2013, and she tried to get an
earlier appointment to discuss it, but could rot. During her May 29, 2013, follow-up
appointment, SM said she discussed the sac of fluid with respondent bul he told her it was
normal und not 0 worry about it. She trusted his professional opinion. The notes from (hat
appointment reflect that SM was doing belfer,

The originally soft sac of fluid 8M reported on her right thigh was getting harder. On
June 11, 2013, SM sent photc:ngmpi‘zx of the lump on her thigh o respondent, She told
respondent that “the tump on my inner right thigh has moved up a bit but it’s gotten really
hard.” SM was concerned the lump would not go away.

M There are dmcmpanues between SM's tmmmony at the hearing and what the
hoard’s investigator said she told him as to whether she knew respondent was a doctor when
she agreed 10 have him perform liposuction surgery. The board’s investigator said SM told
him she knew respondent was not a doctor from Pacific Liposuction’s website, At the
hearing, she said she knew he had “PA™ belind his name but did not know what that meant.
Whether SM knew respondent was not a doctor is not dispositive of the issues in this case.

% $M denies she had a follow-up, in-person visit with respondent on May 1, 2013,
However, the notes in the file are quite precise and specific and included her weight and
measurements of her thighs, She testified the only fo!lowwup appointment she had with
respondent was on May 29, 2013,




Respondent responded by email. He told SM that she had a pocketed area of swelling
which soretimes happens when patients become more active, He advised continued icing,
gentle massage, elevation and wearing a tight compression garment full time for a week. He
recomiended taking Dexamethasone, which he offered to call into her pharmacy.
Respoodent assured SM the tump would “go down no matter what you do.”

185.  On lune 18, 2013, SM texted with respondent and advised him there was no
improvement in the lump and she was now seeing bruising.

On June 21, 2013, SM told respondent the bruising around the lumy had increased,
Respondent instructed her to send more photographs, which she did, Ata follow up
appointment on June 25, 2013, respondent determined SM’s garment was too tight and told
her to stop wearing it and use massage. He noted a *mild ecchymosis™ on her right thigh.

186.  Between June 27 and August 23, 2013, respondent and SM continued to
discuss the lump on her right thigh. SM asked respondent whether she should consider
endermologie.”™ Respondent fold her if she knew an experienced facility, it could not huit.
In July, SM 1old respondent she had been doing some research. She was concerned the lunip
might be a hematoroa and it might need to be surgically removed. R&spondeni suggested SM
contact a plastic surgeon for @ second opinion. On August 23, 2013, SM told respondent she
made an appointment with a plastic surgeon. At no point during their discussions did
respondent offer SM to speak with, or see, Dr. Borup.

187, On September 11, 2013, SM saw plastic surgeon, Munish K. Baira, M.D,,
F.A.C.8™ Dr. Batra exanined SM and dingnosed a pseudo bursa. When he mve;sngaied
where $M had her liposuction performed, Dr, Batra was shocked to learn that her liposuction
surgery was performed by 2 physician assistant. Dr. Batra told SM it would cost between
$11,000 and 13,000 10 surgically repair the mistakes from her liposuction,

That same day, Dr, Batra telephoned Pacific Liposculpture. He would not speak io
respondent and insisted that Dy, Borup return bis call, Respondent told Dr. Borup what had
been happening with SM, and Dr, Borup telephoned Dr. Batra. In his conversation, Dr.
Borup told Dr. Balra that he was no longer practicing medicine,

** SM also denies she attended u follow-up, in-person visit with respondent on June
25, 2013, The medical records in the {ile for this date are also precise and specific and
include her weight and measurerents of her thighs.

*7 A purplish patch caused by extravasations of blood info the skin.

A process to reduce dimpling caused by cellulile (fat under the skin),

* Dr. Batra’s deposition was taken in ieu of his testifying at the hearing. Portions of
his deposition testimony were received in evidence.
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188,  Dr. Batra was concerned because to perform lipesuction on an individual’s
thighs, the medical professional must inserf the cannula in an area just over the femoral
vessels. He stated there is not a lot of room for error and the medical professional could
easily injure a femoral nerve, Dr. Batra was concerned a physician assistant had performed
this potentiaily dangerous liposuction on SM.

Dr. Balra testified 2 seroma or pseudo bursa could result even if a liposuction was
performed correctly. But, Dr. Batra explained, the individual performing the liposuction
should recugnize a seroma/pseudo bursa and treat it by draining it before it becomes
permanent and must be removed surgically, He stated there was no other freatment for a
seroma other than draining it, unless it is very small and might resolve on its own. When Dr,
Batra first saw SM, the seroma/pseudo bursa had become permanent.

Dr. Batra algo tound contour iregularities in SM’s left thigh where her thigh was
either over suctioned or the liposuction was performed in the wrong plane of fat close to the
skin. SM did not initially complain to Dr. Batea about her left thigh. :

189, SM testified she has not worn a bathing suit in three years because the lump on
her thigh is very visible, Before the liposuction, SM engaged in weight lifting which she
continues to do. She has not had the repairs performed because she can’t afford it

SM believed she was mislead and deceived by Pacific Liposculpture and respondent.
She believed the title of Director of Surgery was “extremely misleading.” She also was
critical of the after~care given to her. She asserted the lump should have been drained in the
beginuing rather than waiting untii it required surgery (o repair.

190, SM filed a lawsuit against respondent in June 2014, Her lawsuil s still
pending.

RESPONDENT'S AND EXPERTS' TIES_’.I“EMQNY REGARDING SM's CLAIMS

191, Respondent acknowledged he had contact with SM regarding the lump
forming on her right thigh after her liposuction surgery. Although respondent believed he
may have spoken to Dr. Borup about SM’s concerns earlier on, there is no mention in SM’s
records that respondent talked to Dr. Borop about SM until after Dr, Batra contacted Pacific
Liposcalpture and demanded 1o speak 1o Dr. Borup. '

When SM contacled respondent about her concerns, she told him the fump felt firm,
He said & seroma would not present as firm, but would push over (o the side. He did not
suggest aspirating the lump because SM described the lump as firm. Respondent treated the
lump conservatively by recommending different sizes of compression garments, prescribing
RICE (rest, ice, compression and elevation), and massage. He was not cancerned about the
lump as deseribed and shown in pholographs as it was a common result afier Hposuction that
typically went away afler time. He did not believe he needed to consult with Dr. Borup as it
wis sormething he felt he was competent {o addiess.
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When SM continued to have concerns about the lump, he suggested she obtain
another opinion, Even after SM went to Dr. Batra and said she no longer wanted to deal with
Pacific Liposculpture, respondent continued to follow up with SM and her progress.
Respondent felt the treatment he prescribed was appropriate for the information he had.

192, Dr. Borup did not recal]l whether respondent consulted with him about SM’s -
concerns after her liposuction surgery. He stated respondent should have, and may have,
reported it to kim, bul in any case, Dr. Borup trusted respondent’s judgment. He recalled that
al some point, he reviewed the medical notes and wrote something., The medical records
indicate Dr. Borup wrote in SM’s records after he spoke to Dr. Batra.

Dr. Borup recalled his lelephone conversation with Dr, Batra. Dr. Batra expressed his
displeasure with the fact that SM’s procedure was performed by a physician assistant and
now she had a pseudo bursa. Dr. Borup told Dr, Batra he was sorry for SM’s condition and
for the breakdown in communication between himself and respondent. He said he would
make sure he and respondent comimunicated better and reviewed cases more thoroughly,

When Dr. Borup reviewed $M's medical records, he did not see anything that
indicated 8M had a pseudo bursa. He agreed with respondent’s diagnosis that SM had 4
seroma, and with respendent’s recommendations for conservative treatment. Dr. Borup
stated most seromas spontaneously resolve. Dr, Borup testified that any physician could
diagnose a seroma. but agreed a plastic surgeon “probably™ had more knowledge on the
subject.

193, Dr. Sundine nated, *[lliposuction of the inner thighs is a technically difficult
area to treat and il is easy to over treat the area and create contour irregularities.” He opined
that 8™ had both a contour deformity and a pseudo bursa which were improperly treated by
respondent. He opined respondent’s failure to timely address the seroma put SM- in a worse
nosition. He stated respondent’s initial management of SMs concerns was not unreasonable,
but when the lump persisted, respondent failed to take the necessary sieps to aveid long term
damage. Dr. Sundine testified respondent should have ordered an ultrasound and/or
aspirated the lump when it did not go away after a few weeks of conservative treatment. Dy
Sundine also opined respondent violated the standard of care when he did not bring SM’s
concerns 16 Dr. Borup’s attention in a timely Tashion and did not provide competent post-
operative care.

194, Dr. Dubrow reviewed SM's medical records, including those from Dr. Batra,
He testificd that one risk of Hposuction surgery is fluid collection in the area liposuctioned.
A seroma is the collection of protein in the blood. If & seroma is drained and keeps coming
back, the tissue inside can form a shiny capsule that is a bursal cavity. If that happens, the
capsule musl be surgically removed.

A seroma or pseude bursa is clinically diagnosed. Fluid is aspirated from the area and

o dry compress is applied. [f the fluid is yellow, it is a seroma. I lump is aspirated two to
three times, but confinues to come hack af the same volume, it 15 a sign a capsule is
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developing. The goal is to get the sides of the capsule to collapse against itself. Dr. Dubrow
stated a pseudo bursa could not be diagnosed withiout aspirating the lump. He did not see
reference to-an aspiration of the lump in Dr. Batra’s records, Dr. Dubrow stated that surgery
was not appropriate option “at first blush” for a collection of Hluid.

Dr. Dubrow observed in a photograph that SM also had a concavity irregularity in her
right inner thigh. Dr. Dubrow lestified a hematoma could result from liposuction surgery. A
hematoma resulis from blood bleeding into tigsue. 1 a hematoma is not drained i can cause
scarification, the tissues can contract, and a concavity forms. He stated the first course of
freatment is compression, which was the treatment respondent advised.

According 1o SM’s reports, she was doing beiter and both sides of her thighs were
improving. Dr. Dubrow reviewed respondent’s treatment plan for SM as her concerns
progressed and determined that respondent had prescribed the appropriate “evolving™
- treatment of the situation at all stages, including advising her to obtain a second opinion, He
slated the standard of care was to ireal conservatively for several weeks and then consider
other options, which respondent did.

Dr. Dubrow c:hallez&ged Dr. Batra’s diaghosis of pseudo bursa. He stated that if SM
has a pseudo bursa that had not be treated or aspirated, it would not look tike the lump on her
thigh. He testified that SM’s lump was “clearly nof a pseudo bursa.”

Dr. Dubrow did not believe SM’s condition was outside ol the bounds of what
respondent could handle, He stated SM had & rare condition that could only be seen by a
high volume liposuction provider; a seroma is a common occurrence and most resolve
without significant intervention. He testified respondent did not violate the standard of care
when he did not consult with Dr. Borup unless the condition was getiing worse ¢ and had not
gone away after sig to nine months of conservative treatment.

195, Clear and convincing evidence supports a finding that respondent violated the
standard of care when he failed (o consult with Dr. Borup regarding SM and when he failed -
lo provide proper post-operative care and treatment to SM,

Respondent’s Evidence of Mitigation

196.  In 2010 — 2011, the Medical Board of California investigated a complaint that
Dr. Borup was aiding and abelting the illegal practice of medicine by respondent concerning
his work at Pacific Liposculpture. On February 11, 2011, Dr. Borup received  letter from
the Medical Board advising him that it had concluded 1is review of the complaint and that no
further action would be taken. Respondent was aware of the Medical Board’s investigation,
and Dr. Borup lofd him when the investigation was closed. Respondent {elt relieved and
believed the Medical Board’s action was tacit support of the work he was doing at Pacific
Liposuction. No evidence was presented concerting the evidence the Medical Board
considered when il reached it decision.
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197, Respondent had only two more months of probation when he began to work
with Dr. Borup. Mr. Rodriguez did not have an in-person meeting with respondent and Dr.
Borup, bul he approved Dr, Borup as his supervising physician. Respondent interpreted Mr,
Rodriguez’s approval of Dr, Borup as 4 sanctioning of his work at Pacific Liposculpture.

198, Respondent is currently working with Harrison M, Robbins, M.D. Dr.
Robbins has been certified by the American Board of Cosmetic Surgery since 1981, He is
the medical director and principal surgeon of the Cosmetic Surgery and Liposuction Center
of San Diego. Dr. Robbins did not testify at the hearing and little evidence was presented
about respondent’s duties and responsibilities in his work with Dr. Robbins,

Cost Recovery

199, Complainent filed declarations to seek costs related to the investigation and
prosccution of this matter in the amount of §113,201.50. This amount was based on
$17,171.50 for investigative and experi review costs and $96, 030 for costs incurred by the
Altorney General's Office. Respondent did not testify about his ability to pay costs, if
awarded,

LEGAL CONCLUSIONS
The Purpose of Disciplinary Proceedings

L The purpose of an administrative disciplinary proceeding is not to punish; the
purpose is 1o protect the public from dishonest, immoral, disreputable or incompetent
practitioners. (Eatinger v. Board of Medical Quality Assurance (1982) 135 Cal.App.3d 853,
856.)

Burden and Standard of Proof

2. Complainant bears the burden of proof of establishing that the charges in the
accusation are true.

3, The standard of proof required is “clear and convincing evidence,” (Ettinger
v. Board of Medical Qualily Assurance (1982) 135 Cal.App.3d 853, 856.) This is a heavy
burden. Guill must be established to a reasonable certainty and cannot be based on surmise
o1 conjecture, suspicion or theoretical conclusions, or uncorroborated hearsay. (Pettit v,
State Board of Educarion (1973) 10 Cal.3d 29, 37.) I requires a finding of high probability;
it is evidence so clear as to leave no substantial doubt, or evidenee so sufficiently strong that
it commands the unhesitating assent of every reasonable mind, (Christian Research Institute
v, Alnor (2007) 148 Cal App.4th 71, 84.)
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Applicable Statutory and Regm’atoryAzzrhw‘ity

4. Business and Professions Code section 3527, subdivision (), provides that the
Physician Assistant Board may suspend or revoke or impose probationary conditions on a
physician assistant license “for unprofessional conduct that includes, but is not limited to, a
violation of this chapier, a violation of the Medical Practice Act, or a violation of the
reguiations adopied by the board or the Medical Board of California.”

5. Business and Professions Code section 3527, subdivision (), authorizes the
board 1o “order the licensee to pay the costs of monitoring the probationary conditions
imposed on the license.”

6. Business and Professions Code section 3502, subdivision (a), authorizes a
physician assistant to perform certain medical services as are set forth in adopted regulations
“when the services are rendered under the supervision of a ticensed physician and surgeon
who is not subject to a disciplinary condition imposed by the Medical Board of California
prohibiting that sapervision or prohibiting the employment of a physician assistant,”
Subdivision (a) requites that the patient’s “medical record, for each episode of care for a
patient, shall identify the physician and surgeon who is responsible for the supervision of the
physician assistant,”

7. Business and Professions Code section 3502, subdivision (c), provides:

(1) A physician assistant and his or her supervising physician
and surgeon shall establish written guidelines for the adequate
supervision of the physician assistant, This requirement may be
satisfied by the supervising physician and surgeon adopting
protogols for some or all of the tasks performed by the physician
assistant. The protocols adopted pursuant to this subdivision
shall comply with the following requirements:

{A) A protocol governing diagnosis and management
shall, 4t a minimun, include the presence or absence of
symploms, signs, and other data necessary to establish a
diagnosis or assessment, any appropriate tests or studies
Lo order, drugs to reconmmend to the patient, and
education o be provided to the patient,

(B) A protocol governing procedures shall set forth the
information o be provided to the patient, the nature of
the consent to be obtained from the patient, the
preparation and technique of the procedure, and the
followup care,
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(C) Protocols shall be developed by the supervising
physician and surgeon or adopted from, or referenced to,
texts or other sources. '

{D) Protocols shall be signed and dated by the
supervising physician and surgeon and the physician
agsistant,

(2) (A) The supervising physician and surgeon shall use one or
more of the following mechanisms {o ensure adequate
supervision of the physician assistant functioning under the
protocols:

(i} The supervising physician and surgeon shall
review, couniersign, and date a sample consisting of, at a
minimumn, 3 percent of the medical records of patients
treated by the physician assistant functioning under the
protocols within 30 davs of the date of {reatment by the
physician assistant,

(ii} The supervising physician and surgeon and
physician assistant shall conduct a medical records
review meeting at least once a month during at least 10
months of the year, During any month in which a
medical records review meeting occurs, the supervising
physician and surgeon and physician assistant shall
review an aggregate of af least 10 medica! records of
patients trealed by the physician assistant functioning
under profocels. Documentation of medical records
reviewed during the month shall be jointly signed and
dated by the supervising physician and surgeon and the
physiclan assistant,

(iii} The supervising physician and surgeon shall
review a sample of at least 10 medical records pes
montl, at least 10 months during the year, using a
combination of the countersignatare mechanism
described in clause (i) and the medical records review
meeting mechanism described in clause (i), During each

month for which & sample is reviewed, at least one of the
medical records in the sample shall be reviewed using

the mechanism des¢ribed in clause (i) and at feast onc of

the medical records in (he sample shall be reviewed
using the mechanism described in clause (ii).
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8.

(B) In complying with subparagraph (A), the supervising
physician and surgeon shall select for review those cases
that by diagnosis, problem, treatment, or procedure
represent, in his or her judgment, the most significant
risk to the patient,

(3) Notwithstanding anvy other law, the Medical Board of
California or the board may establish other alternative
mechanisms for the adequate supervision of the physician

assistant,

Business and Professions Code section 2234 provides, in part:

The board shall take action against any licensee who is charged
with unprofessional conduct. In addition to other provisions of
this article, unprofessional conduct includes, but is not limited
iv, the following:

(a) Violating or attempting to violate, directly or indirectly,

- assisting in or abefiing the violation of, of conspiring to violate

any provision of this chapter,
(b) Gross negligence.

(c) Repeated negligent acts. "To be repeated, there must be two
or more negligent acts or omissions. An.initial negligent act or
omission followed by a separate and distinct departure from the
applicable standard of care shall constitute repeated negligent
acts,

{1) An initial negligent diagnosis followed by an act or
omission medically appropriate for that negligent
diagnosis of the patient shall constitute a single negligent
act.

(2) When the standard of care requires a change iu the
diagnosis, act, or omission that constitutes the negligent
act described in paragraph (1), including, but not limited
to, a reevaluation of the diagnosis or a change in
treatment, and the Heensee’s conduct departs from the
applicable standard of care, each departure constitutes a
separate and distinct breach of the standard of care.

... %
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(¢) The commission of any act involving dishonesty or
corrupiion that is substantially related to the qualifications,
functions, or duties of a physician and surgeon.

(f) Any action or conduct that would have warranted the denial
of a certificate.

9. Business and Professions Code section 2052, subdivision (a), provides:

... any person who practices or atfempts to practice, or who
advertises or holds himself or herself out as practicing, any
system or mode of treating the sick or afflicted in this state, or
who diagnoses, (reats, operates for, or prescribes for any
ailment, blemish, deformity, disease, disfigurement, disorder,

“injury, or other physical or mental condition of any person,
without having at the time of so doing a valid, unrevoked, or
unsuspended certificate as provided in this chapter or without
being authorized to perform the act pursuant o a certificate
obtained in accordance wilh some other provision of law i
guilty of a public offense, punishable by a fine not exceeding
ten thousend dellars ($10,000), by imprisonment pursuant to
subdivision (1) of Section 1170 of the Penal Code, by
imprisonment in a county jail not exceeding one vear, or by both
the fine and either imprisonment.

10, Business and Professions Code section 2264 provides that “[tThe employing,
directly or indirectly, the aiding, or the abetting of any unlicensed person or any suspended,
revoked, or unlicensed practitioner to engage in the praclice of medicine or any other mode
of treating the sick or afflicted which requires a license to practice constitutes unprofessional
conduet.”

11, Business and Professions Code seetion 2271 provides that “la]ny advertising
in violatior of Section 17500, relating to false or mislcading advertising, constitules
unprofesgional conduct.”

2. Business and Professions Code section 631, subdivision (a), prohibits a
licensee from disseminating “any form of public communication containing a false,

fraudulent. misleading, or deceptive statement, claim, or image [or the purpose of or likely 1o

induce, directly or indirectly, the rendering of professional services , ., in connection with
the professional practice or business for which he or she is licensed.”™ A “public
communication”™ i includes communication on the internet and other electronic
communication,
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14.

15,

Business and Professions Code section 651, subdivision (b)provides:

A false, fraudulent, misleading, or deceptive statement, clainy, or
image inctudes a statement or claim that does any of the
following:

(1} Contains a misrepresentation of fact,

(2} Is likely {o mislead or deceive because of 4 failure to
disclose material facts.

(1. .. 1]
(5) Contains other representations or implications that in

reasonable probability will cayse an ordinarily prudent person to
misunderstand or be deceived,

M]...0M

Business and Professions Code section 651 , subdivisions () and {g) provide:

(e} Any person so licensed may not use any professional card,
nrofessional announcement card, office sign, letterhead,

telephone directory listing, medical list, medical directory.

listing, or a similar professional notice or device if it includes a

statement of claim that is false, fraudulent, misleading, or

deceptive within the meaning of subdivision (b).

[...01

{g) Any violation of this section by a person so licensed shall
consiitute good cause for revocation or suspension of his or her
license or other discipiinary action.

Business and Professions Code section 17300 provides that it is unlawful for

any business or employee of a business “with intent divectly or indirecily . . . 1o petform
services, protessional or otherwise” to disseminate an advertisement to the public of any
state, “any statement, concerning . . . those Services, . . . of concerning any circumstance or
matter of fact connecled with the proposed performance ., . which is untrue or misleading,
and which-is known, or which by the exercise of reasonable care should be known, to be
untrue or misleading . ... Any violation of the provisions of this section is a misdemeanor
puntishable by imprisomment in the counly fail not exceeding six months, or by a fine not
exceeding two thousand five hundred dollars (82,500), or by both that imprisonment and

fine,”
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16, California Code of Regulations, title 16, section 1399.521, provides:

In addition to the grounds set forth in section 3527, subd. (a), of
the code the board may deny . . . suspend, revoke ot place on
probation a physician assistant for the following causes:

(a) Any violation of the State Medical Practice Act which would
conslitute unprofessional conduct for a physician and surgeon.

...

(d) Performing medical tasks which exceed the scope of practice
of a physician assistant as prescribed in these regulations.

17.  California Code of Regulations, fitle 16, section 1399.540), provides:

(a) A physician assistant may only provide those medical
services which he or she is competent to perform and which are
consistent with the pliysician sssistant's education, training, and
experience, and which are delegated in writing by a supervising
physician who is responsible for the patients cared for by that
physiciarn assistant. : '

(b) The writing which delegutes the medical services shall be
known as & delegrtion of services agreement. A delegation of
services agreement shall be signed and dated by the physician
assistant and each supervising physician., A delegation of
services agreement may be signed by more than one supervising

- physician only if the same medical services have been delegated
by each supervising physician. A physician assistant may
provide medical services pursuant to more (han one delegation
ol services agreement.

{c) The board or Medical Board of California or their
representative may require proof or demonstration of
compeience from any physician assistant for any tasks,
procedures or management he or she is performing.

(d) A physician assistant shall consull with a physician
regarding any task, procedure or diagnostic problem which the
physician assistant determines exceeds his or her level of

. competence or shall refer such cases to a physician,

18.  California Code of Regulations, title 16, section 1399.541, describes the tasks
and activities thal may be performed by a physician assistan{ and provides:

69




Because physician assistant practice is directed by a supervising
physician, and a physician assistant acts as an agent for that
physician, the orders given and tasks performed by a physician
agsistant shall be considered the same as if they had been given
and performed by the supervising physician, Unless otherwise
specified in these regulations or in the delegation or protocols,
these orders may be initiated without the prior patient specific
order of the supervising physician,

In any selting, including for example, any . . . out-patient
settinigs . . . a physician assistant may, pursuant to a delegation
and protocols where present:

{a) Take a patient history; pecform a physical examination and
make an assessment and diagnosis therefrom; initiate, review
and revise treatment and therapy plans including plans for those
services described in Section 1399.541(b) through Section
1399.541(3) inclusive; and record and present pertinent datain a
manner meaningful to the physician,

(b) Order or transmit an order for x-ray, other studies,
therapeutic diets, physical therapy, occupational therapy,
respiratory therapy, and nursing services. '

(¢) Qrder, transmit an order for, perform, or assist in the
performance of labotatory procedures, screening procedures and
therapeutic procedures.

() Recognize and evaluate simations which call for immediate
attention of a physician aund institute, when necessary, treatment
procedures essential for the life of the patient,

() Instruct and counsel patients regarding maiters pertaining to
their physical and menial health. Counseling may include topics
such as medications, diets, social habits, family planning,
normal growth and development, aging, and understanding of
andt long-term management of their diseases.

9.0

{h) Administer or provide medication to a patient, or issue or
transmil drug orders orally or In writing in accordance with the
provisiogs of subdivisions (a)-(f), inclusive, of Section 3502.1
of the Code.
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(D)(1) Pecform surgical procedures without the personal
presence of the supervising physician which are
customarily performed under local anesthesia, Prior to
delegating any such surgical procedures, the supervising
physician shall review documentation which indicates
that the physician assisfant is trained 1o perform the
surgical procedures. All other surgical procedures
requiring other forms of anesthesia may be performed by
a physician assistant only in the personal presence of a
supervising physician.

(2) A physician assistant may also act as first or second
assistant in surgery under the supervision of a
supervising physician. The physician assistant may 50
act without the personal presence of the supervising
physician if the supervising physician is immmediately
available to the physician assistant. “lmmediately
available™ means the physician is physically accessible
and able to return to the patient, without any delay, upon
the request of the physician assigtant to address any
situation requiring the supervising physician’s services.

19, Caiifornia Code of Regulations, title 16, section 1399,542, provides that the
supervising physician continues 1o be responsible for the welfare of a patient even if the care
of the patient has been delegated o0 a physician assistant.

20.  California Code of Regulations, title 16, section 1399.543, subdivision (a),
provides that “[a] physician assistant may be trained to perforim medical services which
angment his or her current areas of competency™ by being in “the physical presence of a
supervising physician who is ¢ zrccily in attendance and assisting the phy%wmn assistant in
the performance of the procedure.”

21, California Code of Rogutations, title 16, section E?Q‘? 545 describes the
responsibilities of a supervising physician as follows:

{a) A supawisiﬂg physician shall be available in person or by
electronic communication at all times when the physician
assistant is caring for patients.

{b) A supervising physician shall delegate to a physician
agsislant only those tasks and procedures consistent with the
supervising physician's specially or usual and customary
praclice and with the patieai's health and condition,
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(¢) A supervising physician shall observe or review evidence of
the physician assistant’s performance of all tasks and procedures
to be delegated to the physician assistant until assured of
competency.

{d) The physician assistant and the supervising physician shall

~establish in writing transport and back-up procedures for the
immediate care of patients who are in need of emergency care
beyond the physician assistant's scope of practice for such times
when a supervising physician s not on the premises.

{e) A physician assistant and his or her supervising physician
shall establish in writing guidelines for the adequate supervision
of the physician assistant which shall include one or more of the
following mechanisms:

{1) Examination of the patient by a supervising physician
the same day as care is given by the physician assistant;

(2) Countersignature and dating of all medical records
written by the physician assistant within thirty (30) days
that the care was given by the physician assistant;

(3) The supervising physician may adopt protocols to
govern the performance of a physician assistant for some
or all tasks. The minimum content for a protocol
governing diagnosis and management as referred to in
this section shall include the presence or absence of
symptoms, signs, and other dafa necessary to establish a
diagnosis or assessment, any appropriate tests or studies
to order, drugs to recommend to the patient, and
education to be given the patient, For protocels
governing procedures, the protocol shall state the
information io be given the patient, the nature of the
consent o be obtained from the patient, the preparation
and technique of the procedure, and the follow-up care.
Protocols shall be developed by the physician, adopted
from, or referenced to, texts or other sources. Profocols
shail be signed and dated by the supervising physician
and the physician sssistant. The supervising physician
shall review, countersign, and date a minimum of 5%
sample of medical records of patients treated by the
physician assistant functioning under these protocols
within thirty (30) days. The physician shall select for
review those cases which by diagnosis, problem,
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treatment or procedurs represent, in his or her judgment,
the most significant risk to the patient;

(43 Other mechanisins approved in advance by the board.

(f) The supervising pliysician has continuing responsibility o
follow the progress of the patient and to make sure that the
physician assistant does not function autonomously, The
supervising physician shall be responsible for all medical
services provided by a physician assistant under his or her
supervision.

Resolving Confliciing Expert Testimony

22. . Inresolving any conflict in the testimony of experl wilnesses, the opinion of
one expert should be weighed against that of another, Consideration should be given {o the
gualifications and believability of each witness, the reasons for each-opinion, and the matier
upon which it is based. California courts have repeatedly underscored that an expert’s

opinion is only as good as the facts and reason upon which that opinion is based, (Kennemur

v, State of California (1982) 133 Cal.App.3d 907, 924.)

23.  The determinative factor is whether the expert has sufficient skill or
gxperience in the field so that his or her testimony would assist in the search for the (ruth,
(Chavez v. Glock, Inc. (2012) 207 Cal. App.dth 1283, 1319.)

24.  Inthis case, cach of the experts was qualified to provide expert opinions, A
trier of fact may “accept part of the testimony of a witness and reject another part even
though the lntter contradicts the part accepled.” (Stevens v. Parke Davis & Co. (1973) 9 Cal.
3d 51, 67.) The trier of fact may also “reject part of the testimony of a witness, though not
directly contradicted, and combine the accepted portions with bits of testimony or inferences
from the testimony of other witnesses thus weaving a cloth of truth out of selected material,”
(ld., at §7-68, quoting from Neverov v. Caldwell (1958) 161 Cal. App. 2d 762, 767.) Further,
the fact finder may reject the testimony-of a wilness, even an expert, although it is not
pontradicted, (Foreman & Clark Corp. v Follon (1971) 3 Cal. 3d 873, 890.)

Here, in some instances as discussed above, one or maore of the experts was more
qualified or provided more reasoned, credible testimony, and was (herefore more persuasive
on particular issues, Additionally, there were significant areas in which the experts’ opinions
overlapped. Relying on certain portions of at expert’s opinion, as was done here, is entirely
appropriate, '

The Standard of Care, Gross, and Repeated Negligence

25, A medical professional need only exercise that degree of skill, knowledge, and
care ordinarily possessed and exercised by members of the professional specialty under
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similar circumstances. (See, Tarasoff'v. Regents of University of California (19763 17 Cal.3d
425, 438.) Because the standard of care is a matler peculiarly within the knowledge of
experts, expert testimony is required to prove or disprove that a health care professional
acted within the standard of care unless negligence is obvious 1o & layperson. (Jofson v.
Superior Court {2006) 143 Cal.App.4th 297, 305.)

26.  "Gross negligence™ long has been defined in California as either a “want of
even scant care” or “an extreme departure from the ordinary standard of conduct.™ (Gore v.
Board of Medical Quality Assurance (1980) 110 Cal.App.3d 184, 195-198; City of Santa
- Barbara v. Superior Court (2007) 41 Cal.dth 747, 753-754.)

27.  Ordinary or simple negligence has been defined as a departure frony the
standard of care. 1 is a “remissness in discharging known duties.” (Keen v. Prisinzano
(1972) 23 Cal. App.3d 275, 279; Kearl v. Board of Medical Quality Assurance (1986) 189
Cal.App.3d 1040, 1055-1056.)

28. - Repeated negligent acts mean one or more negligent acts; it does not require a
“pattern” of negligent acts or similar negligent acts to be considered repeated. (Zabetian v,
Medical Bourd of California (2000) 80 Cal.App.dth 462, 468.)

Evaluation gnd Analysis

RESPONDENT ENGAGED IN THE UNLAWFUL PRACTICE OF MEDICINE WITHOUT A
LICENSE

RESPONDENT HIRED DR, BORUP 10 ENSURE HE WOULD NOT BE SUPERVISED, AND
DR BORUP FAILED TO ADEQUATELY SUPERVISE RESPONDENT

29.  Throughout the hearing, respondent made it clear that he resented performing
liposuction surgeries for doctors who he felt were less qualified than him, and who made
their living from his work, skills and talents. In order (o have the contrel he wanted and get
the pay he believed he deserved, respondent purposefully and intentionully set out to create a
business arrangement 1hat looked legitimate on paper, but allowed him to manipulate the
system and run a liposuction business without the interference of a physician,

Respomdent hired Dr. Borup, who may have been well-intentioned, bul lacked recent
medical experience and was trying (o refurn fo medicine after suffering a debilitating stroke
that left him unable to practice for 12 years. Respondent defermined, even before the DSA
was sig;ned that Dr, B{;iup would never perform a liposuction al Pacitic Liposculpture, Dr.
Borup's entire experience performing liposuction was oblained at a weekend course he
attended after he signed the DSA, during which he participated in two liposuctions. He
never performed another liposuction, Dr. Borup watched several liposuclions respondent
performed in the beginning of their business relationship; however he had already agreed not
to perform any himself. Dr. Borup was exaclly what respondent was fooking {or: a
physician who was inexperienced in performing liposuction and was grateful 1o be associaled
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with lhe praclice of medicine, who would not insist on having inpul into the business
operations, who would not make demands or perform liposuctions, and who would provide
respondent the cover of a physician that he needed to conduct his business.

30, Afler his initial observations, Dr, Borup had no involvement in Pacific
Liposculplure other than coming by the office occasionally to review a stack of medical
records and {o pick up his check. Dr, Borup and respondent contended that Dr. Borup went
above and beyond his obligation 1o review five percent of the medical records he was
required to review in his capacity as a supervising physician, and that Dr. Borup actually
reviewed ninety percent of them. That contention is rejected, California Code of
Regulations, title 16, section 1339.5445, subdivision (e){3), requires that, when protocols are
in effect between a supervising physician and-a physician assistant, the supervising physician
“shall review, couniersign, and date a minimum of 5 percent sample of medical records of
patients treated by the physician assistant functioning under these protocols within thirty (30)
days.” In the medical records preseated at the hearing, the ones signed by D1, Borup were
not dated, and it was not possible to determine whether he reviewed those records within 30
days of the treatment, The only note Dr, Borup dated was the one he drafted afier his
conversation with Dr, Batra,

Dr, Borup did not see patients, did not consult with patients, did not petform any
administrative duties, and did ot participate in Pacific Liposculpture’s business. Dr,
Borup’s contention that he and respondent spoke offen about the cases respondent handled
was not persuasive, given respondent’s testimony that he felt no need to consult with Dr.
Borup when CN, LW, XD and SM were confacting him with contimiing caoncerns about their
surgeries. [n fact, when respondent determined his discussions with KID were not going well,
he said he would turn the matter over to his attorneys — not Dr. Borup. It is more likely that
responclent’s talks with Dr. Borup were idle conversations about perfunctory matters related
to the business and were not significant conversations about patients or other aspects of the
business.

3. Dr. Borup allowed respondent to operate autonomousty and without proper
supervision, Although the DSA and other business related agreements complied, on their
faces, with the stalues and regulations governing physician assistants and supervising

- physicians, in practice, the agreciments were ignored. In discussing SM’s complaints, Dr.
Borup testified that he “might” have spoken to respondent about them, but if he didn’t he
trusted respondent (o do the right thing. Dr, Borup did not appear to be deceitful or coy in
his testimony, and it is found that his testimony was sincere; however, (here were several
times when he was confused and uncertain. Dr. Borup had tittle, if any, idca of what was
going on ai Pacific Lipusculplure.

32. . The evidence demonstrated by clear and convincing proof that Dr. Borup
allowed respondent (o operate autonomously in viclation of California Code of Regulations,
title 16, section 1399.545, subdivision (f).




DR BOrRUP WAS NOT COMPETENT TO DELEGATE AUTHORITY TO RESPONDENT

33, A supervising physician may delegaie fo the physician assistant “only those
tasks and procedures consistent with the supervising physician’s specialty or usual and
customary practice.” (Cal. Regs., tit. 16, § 1399.545, subdivision (b).) The evidence
demonstrated by clear and convincing proof that liposuction surgery was not consistent with
Dr. Borup’s specialty or his usual and customary practice. He improperly delegated medical
tasks and procedures (o respondent.

CONCLUSION RE! UNLAWFUL PRACTICE OF MEDICINE

34,  Respondent’s liposuction practice was not conducted under the type and level
of physician supervision required within the meaning of Business and Professions Code,
section 3502, Business and Professions Code section 3500, states the purpose of the
Physician Assistant Practice Act:

The purpose of this chapter is to encourage the more effective
utilization of the skills of physicians, and physicians and
podiatrists practicing in the same medical group practice, by
enabling them to delegate health care tasks to qualified '
physician assistants where this delegation is consistent with the
patient’s health and welfare and with the laws and regulations
relating to physician assisianis,

35, Respondent’s actions and business relationship with Dr. Borup circumvented
this purpose and the supervision required before respondent could perform certain medical
services. Under Business and Professions Code section 2052, an individual must have a
valid medical license to advertise or hold himself out as practicing any system or mode of
treating the sick, or to diagnose or treat any blemish, deformity, disfigurement, or other
physical or mental condition. Section 3502 authorizes a Licensed physician assistant {0
perform medical services authorized by the regulations “when the services are rendered
vuder the supervision of 4 Heensed physician and surgeon.™ As established above,
respondent did not render services under Dr. Borup's supervision. He practiced medicine
without appropriate delegated authority, exceeded the delegated scope of practice, and
practiced without adeguate supervision, Clear and convincing evidence established that
respondent engaged in the unlawful practice of medicine without a license.

36.  Respondent contended that his actions did not constitute the unlawful practice
of medicine without a license. In support, he argued that the regulations allow physician
assistants to perform liposuctions under a focal anesthesia without the personal prescnce of &
supervising physician. Respondent’s argument is misplaced.

Had respondent been properly supervised as required by law, he may have been
allowed to perform liposuctions under a local anesthetic, but this deeision does not reach that

76




issue. The conclusion that respondent engaged in the unlawful practice of medicine does not i
rely on whether liposuction is regulatly performed under local anesthesia, ‘

The statutes governing the tasks, duties and responsibilities that may be delegated to a
physician assistant are extremely broad, Under California Code of Regulations, title 16,
section 1399.541, subdivision (()(1), a physician assistant may perform a surgical procedure
customarily performed under local anesthesia without the personal presence of the
supervising physician. The evidence established it is not unusual or a violation of & standard
of care to perform liposuction surgery under a local anesthetic. Dr, Batra testified that
dermatologists, who regularly perform liposuctions, always perform them under local
anesthesia. The remaining experts testified that they perform some liposuctions under local
anesthetic. However, for them, liposuction is typically a part of a larger, more complicated
surgery that must be performed under a general ancsthesia; in those cases, the standard of
- care is {o use a general anesthesia,

37.  Although complainant failed io cstablish that liposuction is a procedure that is
not customarily performed under local anesthesia, this decision nonetheless finds that
respondent choreographed a medical practice that ensurcd he would not be properly
supervised as a physician assistant. Clear and convincing evidence established that
respondent engaged in the unfawful practice of medicine without a license.

RESPONDENT WAS GROSSLY NEGLIGENT IN HIS CARE & TREATMENT OF
PaTIENT SM '

_ 38, Clear and convincing evidence established that respondent engaged in an
extremes departure from the standard of care and that he committed gross negligence in his
post-operative care and treatment of patient 8M. Dr. Sundine opined that respondent should
have aspirated the patient’s lump and referred her to Dr. Borup, and that his failure to do so
was an extreme departure from the standuxd of care. Although Dr. Dubrow disputed that SM
had a pseudo bursa and agreed with respondent’s initial recommended post-operative care,
Dr. Dubrow did nol examine SM. Additionally, he conceded that SM's tump should have
been drained if it had not resolved itself after a period of time. Dr. Batra, a plastic surgeon
and SM’s subsequent treating physician, examined 8M, and concluded that she had a pseudo
bursa that should have been aspirated, Based on the totality of the evidence, Dr. Sundine’s
opinion was more persuasive than Dr. Dubrow’s on this issue. Respondent was grossly
negligent in hiscare ard treatment of paticnl SM.

RESPONDENT BENOAGED IN REPRATED NEGLIGENT ACTS

39, Respondent engaged in repeated negligent acts in his care and treatment of
LW, CN, KD and SM. Respondent used consenl forms for each patient that wers misleading
and did nol adequately inform the patients who would be performing their surgeries.
Respondent’s false and misleading advertisement and the confusing use of the title Divector
of Surgery caused patients to réasonably believe a medicat doctor would have some
involvement in their procedures, Each of these constituted departures from the standard of
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care. i addition, regpondent’s post-operative care of SM constitutes additional repeated
negligence, Clear and convincing evidence established that respondent engaged in repeated
negligent acts.

RESPONDENT ENGAGED IN FALSE AND/OR MISLEADING ADVERTISING

40,  Pacific Liposculpture advertised its services on the internet. At various times,
the advertisemenis contained false and misleading statetnents, particulasly as related fo Dr.
Borup and the “experienced team” of professionals who performed liposuctions, Respondent
admitted the falsity of some of the content of Pacific Liposculpture’s website, but contended
he was nol responsible for posting content on the website. Evidence at the hearing
established respondent was involved in approving the content of the website and, as CEO of
Pacific Liposculpture, Inc., he was further responsibie for its content. The evidence also
showed respondent regularly reviewed Pacific Liposeulpture’s website and knew, or should
have known, il contained false and misleading statements,

Statements that the Hiposuction procedure was painiess do not rise to the level of false
and misleading. The level of pain or discomfort varies with each patient and many potients
do not have pain with the procedure.

Respondent’s use of the title Director of Surgery, in conjunction with his being the
medical practilioner performing all the liposuction surgery at Pacific Liposuction and his
fatlure to define his credentials and rely instead upon the abbreviations “P.A." or “PA — (,”
constitutes misleading advertising.

41.  The evidence showed by clear and convincing proof that respm'xdem
dl%xemmms{i false and misleading advertising.

RES}’{)N DENT ENGAGED [N DISHONESTY

42.  Clear and convincing evidence established that respondent was dishonest by
his false and misleading advertising,

CENERAL UNPROFESSIONAL C(m puCT

43. - Pursuant to the findings of facts and discussions above, respondent engaged in
acts that constituled engaging in the unlawful practice of medicine, gross negligence,
repmted negligent acts, and disseminating false and misleading advertising. Clear and
convincing evidence established that rc%pondem engaged in unprofessional conduct thai is
unbecoming a member in good standing in the medical profession, breached the rules and
ethical codes of a physician assistant, and demonstrates an unfitness o practice as a
physician assistant. {See Shea v Bourd of medical Examiners (1978) 81 Cal.App.3d 565,
575.).
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Cause Lxists to fmpose Discipline on Respondent s License

44, Cause exists under Business and Professions Code sections 3527, 2234, and
California Code of Regulations, title 16, section 1399.521, subdivision (d), 1o impose
discipline on respondent’s license. Clear and convineing evidence established respondent
engaged in the unlicensed practice of medicine, as described in the Findings of Fact and
Evaluation above. :

45, * Cause exists under Business and Professions Code sections 3527, 2234, and
Calilornia Code of Regulations, title 16, section 1399.521, subdivision (a}, to impose
discipline on respondent’s license. Clear and convincing evidence established respondent
was grossly negligent in his post-operative treatment of SM, in violation of Business and
Professions Code section 2234, subdivision (b}, as described in the Findings of Fact and
Evaluation above.

46,  Cause exists under Business and Professions Code sections 3527, 2234, and
California Code of Regulations, title 16, section 1399.521, subdivision (&), to impose
discipline on respondent’s license. Clear and convincing-evidence established respondent
engaged in repeated acls of negligenee in his care and treatment of LW, CN, KD, and 8M, in
violation of Business and Professions Code, section 2234, subdivision (¢}, as described in the
Findings of Fact and Evaluation above.

47.  Cause exists under Business and Professions Code sections 3527, 2234, and
California Code of Regulations, title 16, section 1399.521, subdivision (a}, to impose
discipline on respondent’s license. Clear and convincing evidence established respondent
disseminated false and misleading advertising in violation of Business and Professions Code
sections 651, subdivisions (a), (b), and (¢) and section 2271, as described in the F‘mdmgs of
Fact and Bvalualion above.

48, Cause exists under Business and Professions Code sections 3527, 2234, and
California Code of Regulations, title 16, section 1399.521, subdivision (a), to impose
discipline on respondent’ s Heense. Clear and convineing evidence established that
respondent engaged in acts of dishonesty, in violation of Business and Professions Code
section 2234, subdivision (2), when he disseminated false and masleadmg advertising, as
described in the Findings of Fact and Evaluation above.

49, Cause exists under Busin@sfa and Professions Code sections 3527, 2234, and
California Code of Regulations, tile 16, section 1399.521, subdivision (1), to impose
discipline on respondent’s license for general unprofessional conduct. Clear and convincing
evidence established respondent engaged in conduct that breached the rules or ethical code
for physician assistants and which was unbecoming of a physician assistant in good standing
in the medical profession, as described in the Findings of Fact and Evaluation above,
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Cause for Discipline was Not Established for All Charges

50.  Asexplained above, clear and convincing evidence did not establish
respondent Tailed 1o maintain adequate and accurate medical records in violation of Business
and Professions Code section 2266,

51, Asexplained above, clear and convincing evidence did not establish that
respondent engaged in an extreme departure from the standard of care in his care and
treatment of patients LW, NC, or KD, in violation of Business and Professions Code sections
2234, subdivision {b). '

The Appropriate Measure of Discipline

52.  The board has issued Disciplinary Guidelines to assist in determining the
proper measure of discipline to be imposed for a licensee’s violations. For findings of
deceptive advertising, the guidelines recommend a minimum penalty of stayed revocation
with at least two years® probation o & maximum of revocation. For {indings of gross
negligence and repeated acts of negligence, the guidelines recormend a minimum penalty of
stayed revocation with at least five years’ probation (o a maximum of revocation, For
findings of dishonesty, the guidelines recommend a minimum penalty of stayed revocation
with at least five years' probation to a maximum of revocation. For findings of practicing
medicine without delegated authority, exceeding the delegated scope of practice and without
adequate supervision, the guidelines recommend a minimum penalfy of stayed revocation
with at least three years’ probation to a maximum of revocation,

The absence of prior discipline is an important mitigating circumstance, and it is a
particularly strong factor when the professional has engaged a professional practice for a
substantial time. (Waysman v. State Bar (1986) 41 Cal.3d 452, 457 [12 years of practice].)
A professional®s good faith is & matier to consider in deterniining whether discipline should
be imposed [or acts done through ignorance or mistake, (Bluck v. State Bar (1972) 7 Cal.3d
676, 692.) -

53, Inthis case, respondent has a history of discipline. His license was issued on a
probationary basis because he failed to disclose a eriminal conviction for being a “disorderly
person” he received in 1992, when he was 18 vears old. The prior discipline of respondent’s.
Hcense was based on conduct that was remote in time, and does nol require enhanced
discipline here.

However, the allegations in this case, and the findings on those allegations, ure
extremely serious. Respondent does not have a medical degree, yet he believed himself (o be
more experienced, frained, and skilled than a medical doctor. Althougly respondent may be
skilled at performing liposuction surgeries, he is not a physician, Respondent does not have
the breadth of experience and knowledge gained by golng through medical school courses,
and successfully completing an internship and residency. Respondent (and the public) were
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_fortunate that respondent was not faced with a life threatening medical complication that 5
could have presented during the procedures. '

Perhaps more disturbing, and certainly reflective of respondent’s character and j
judgment, was his conduct in establishing Pacific Liposculpture with the clear intent to ‘
practice medicine without competent supervision. He obtained the services of a physician
who had absolutely no experience in liposuctions, who agreed not to perform any
liposuctions, and who was content to stop by occasionally to look at some records and pick
up a check. And there is a serious question as to whether Dr. Borup was competent to
evaluate the standard of care represented by those records.

Although respondent sought a physician with liitle or no experience, he disseminated,
or caused to be disseminated, advertisements that misrepresented and exaggerated Dr.
Borup’s credentials and the make-up of the Pacific Liposculpture’s professional “team.”™ At
the time he was touting Pacific Liposculpture’s vast experience, training and knowledge, he
had only been licensed as a physician assistant in California for three years. Respondent
testiticd he tried to change and/or remove any potentially misleading information and he
stated he no longer uses the title Director of Surgery. However, his testimony lacked ¢
sincere demonstration of admission of error, remorse or contrition; instead he testified he
took these actions because he thought the board wanted him to, and to avoid the strict
scrutiny of the board.

It was suggested that respondent is cutrently working for a board ceriified plastic
surgeon, and is now properly supervised. However, that physician did not appear at the
hearing and no evidence was presented about the ternas and conditions of respondent’s
current employment.

54.  The hoard's highest priority in cxercising its licensing, reguiatory, and
disciplinary functions is protection of the public. *Whenever the protection of the public is
imansismm with other interests sought o be promoted, the protection of the public shall be
paramount.” {Bus. & Prof, Code, § 3504.2.) Under the totality of the circumstances
presented, the public would not be protected i respondent were fo refain his license, Careful
thought and deliberation was given to alternate disciplinary measures; however, the
cumutlative nature of respondent’s conduet, his intentional scheme o circumvent the rules
and regulations governing physician assistants, and consideration of the overriding concern
for public safety require this result. Revocation is the only appropriate measure of discipline
that will protect the public,

The Rensonable Costs of Investigation and Prosecution
55, Under Business and Professions Code section 12583, complainant may request
that an administrative law judge “dirvect a licenitate found to have commitied a violation or

violations of the Jicensing act (o pay a sum not to gxceed the reasonable costs of the
investigation and enforcement of the case,”
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. The Office of Administralive Hearings (OAH) bas enacted regulations for use when
evaluating an agency’s request for costs under Business and Professions Code section 125.3.
(Cal. Code Regs., lit. 1, § 1042.) Under the regulations, a cost request must be accompanied
by a declaration or certification of costs. The declaration “may be executed by the agency or
its designes and shall describe the general tasks performed, the time spent on each task and
the method of caleulating the cost.” Alternatively, the agency may provide a bill or invoice,
{Cal. Code Regs., tit. 1, § 1042, subd. (b)(1).} For services provided by persons who are not
agency employees, the declaration must be executed by the person providing the service and
must describe the general tasks performed, the time spent on cach task and the hourly rate.
In Jieu of the declaration, the agency may attach copies of the time and billing records
submitted by the service provider. (Cal. Code Regs, tit. 1, § 1042, subd. (b)(2).)

56.  Complainant seeks costs related to the investigation and prosecution of this
matter in the amount of $113,201.50, based on $17,171.50 for investigative costs and expert
review services, and $96,030.00 for ¢osts incurred by the Attorney General's Office through
February 15, 2016. Under Business amd Professions Code section 125.3, costs awarded may
not exceed the reasonable costs of investigation and enforcement of the case with respect to
the licensing act violations. In this case, all of the charges alleged in the Accusation were
allegations that respondents violated the rules, regulations and policies that govern physician
assistants.

57, Five documents certified by Thomas Morris, Supervising Investigator for the

Division of Investigation, related to investigative and expert review services costs incurred
with regard to the accusation against respondent. Each document referenced as different
“Division of Investigaiion Case Number,” For the investigative services costs, each
document listed the hourly rate and total number of hours spent on its respective sub-case for
the years “2013/2614” and “2014/2015.% The hours were broken down into an
approximation of how many hours were spent on conducting interviews, records review,
iravel and report writing. For example, the document relating to Division of Investigation
Case Number 1E-2013-230309 provided, “Of the costs shown above, approximately 4 hours
were spent on conducting interview; 4 hours spent on records review; 3 hours spent on
travel; 4 hours spent on report writing.”™

FFor the Expert Review Services, dates, hours, and the hourly rate were provided. No
other information, not even the name of the expert reviewer, was provided.

None of the documents included information regarding, the specifie tasks performed,
the dale they were performed, or how long each task took. Further, one of the certifications
related o an investigation of a complaint presumptively filed by a patient whose atlegations
were not included in the accusation. Because the certifications did not comply with the OAH
regulalion, it is impossible to determine if the costs clyimed are permissible charges under
Business and Professions Code section 125.3, or to determine the reasonableness of the costs

1t is assumed the reference is 1o the fiscal year,
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being sought. As a result, complainant’s request {or Investigative and expert review costs
must be denied,

58, The Certification of Prosecution Costs prepared by Deputy Attorney General
Martin W, Hagan suffers from the same infirmities. The certification from Mi. Hagan
requested costs of enforcement in the amount of $96,030. The certification failed to include
a breakdown of tagks by the professional who performed them, their general nature, the
amount of time spent on each task, and the amount charged; it listed only a cumulative
amount of hours incurred by four persons from QOctober 2014 through February 2016, their
hourly rate and the total claimed, Because the certification did not comply with the OAH
regulation, it is impossible to determine if the costs claimed are permissible charges under
Business and Professipns Code section 125.3, or 10 determine the reasonableness of the costs
being sought, As a result, complainant’s request for prosecution fees and costs must be
denied. '

ORDER

IT IS HEREBY ORDERED THAT Physician Assistani License PA19449 issued to
respondent, Roduey Bugene Davis, is revoked,

DATED: April 25, 2016

s geuligned by:
Susan B, Boyle
- 3%9(’}8’&}‘8&5&?@3?
SUSAN J, BOYLE
Administrative Law Judge
Office of Adminisirative Hearings
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BEFORE THE
PHYSICIAN ASSISTANT BOARD
MEDICAL BOARD OF CALIFORNIA
DEPARTMENT OF CONSUMER AFFAIRS

STATE QF CALIFORNIA

In the Matter of the Accusation ) Case No:  1E-2013-230309
)
RODNEY EUGENE DAVIS, P.A. )
- )
Physician Assistant )
License Number PA 19449 )
' )

Respondent )

On June 7, 2016, Robert W. Frank, Esq, on behalf of Rodney Eugene Davis, P.A.,
filed a Petition for Reconsideration of the Decision in this matter. The Decision was made
and entered on May 13, 2016, with an effective date of June 10, 2016.

Execution is stayed until June 20, 2016.

This stay is granted solely for the purpose of allowing the Board time to evaluate and
consider the Petition for Reconsideration of Decision.

DATED: June 8, 2016
- PHYSICIAN ASSISTANT BOARD
By %/f%

Glenn L. Mitchell, Jr.
Executive Officer




, BEFORE THE
PHYSICIAN ASSISTANT BOARD
MEDICAL BOARD OF CALIFORNIA
DEPARTMENT OF CONSUMER AFFAIRS

STATE OF CALIFORNIA
In the Matter of the Accusation Against: )
H ‘ ) .
RODNEY EUGENE DAVIS, P.A, ) Case No. 1E-2013-230309
) _
Physician Assistant )
License Number PA 19449 3
)
Petitioner }
)
)

The Petition {iled by Robert W. Frank, Esq. on behalf of Rodney Eugene Davis, P.A. for the
reconsideration of the decision in the above-entitled matter having been read and considered by
the Physician Assistant Board, Medical Board of California, is hereby denied.

This Decision remains effective at 12:01 a,m. on June 20, 2016.

IT 18 SO ORDERED: June 16,2016

Wi 5 el

Robert E, Sachs, P.A., Presicientw
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