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WORKERS' COMPENSATION APPEALS BOARD

STATE OF CALIFORNIA

Case No. VNO 368013; VNO 368014;
SHAHIN MOTALLEBI, VNO 368015; VNO 368016;
VNO 368017; VNO 368018
Applicant,

Vs. OPINION AND DECISION
AFTER RECONSIDERATION
ASTRO BUSINESS SOLUTIONS, INC.;
CANON USA; YASUDA FIRE & MARINE
INSURANCE,

Defendant(s).

The appeals board granted reconsideration to enable us to
consider the facts and law of this case. This is our decision
after reconsideration.

In this case, we find that the Wrkers’ Conpensation Appeals
Board (WCAB) does not have jurisdiction to determne an
applicant’s liability for repaynent of unenploynent conpensation
disability (UCD) benefits that were received from the Enploynent
Devel opment Departnent (EDD), if the following conditions exist:
(1) EDD initially determnes that the applicant is not entitled to
UCD benefits; (2) EDD enters into an agreenent with the applicant
to continue benefits during the appeal process, with the further
agreenent that the applicant will repay the continued benefits if
the appeal is unsuccessful; (3) EDD s determnation is upheld by
the California Unenpl oynent |nsurance Appeals Board (CU AB); and
(4) EDD has not filed a lien claim for the period of continued

benefits.
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Applicant, Shahin Mntallebi, sought reconsideration of the
Fi ndings of Fact issued by a workers’ conpensation admnistrative
| aw judge (WCJ) on Decenber 11, 2002, in which the WCJ found that
the WCAB does not have jurisdiction to determne applicant’s
ltability for repaynment of UCD benefits that he received from
EDD during the period from May 8, 1998 to Septenber 9, 1998.
The W) further found that EDD is not estopped from seeking
repaynment of UCD benefits by either the settlenent of its lien
claim on June 4, 2001, or by its failure to object to the
conprom se and rel ease agreenent between the parties.

Applicant contends (1) that the WC) failed to consider the
WCAB's vesting of full power, authority, and jurisdiction which
arose when EDD filed its Notice of Lien Caim (2) that the WCJ's
finding that the nmatter was res judicata after proceedings before
the California Unenpl oynent |nsurance Appeals Board (CU AB) is not
justified because EDD provi ded no evidence that applicant was ever
served wth the reasons supporting the judge's decision;
(3) that the W failed to address the elenents of estoppel;
(4) that the finding that EDD is not estopped from seeking
repaynment of UCD benefits is not justified because the conprom se
and rel ease provided that EDD's lien and “bills” were part of the
agreenent; and (5) that the W failed to consider whether the
benefits were received wthout fault on the part of applicant
and recovery would be against equity and good conscience.
EDD has filed an answer to the petition for reconsideration.

Applicant clainmed to have sustained specific and cunul ative

industrial injuries to the back, respiratory system and other
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body parts. Hs clains were resolved by an Oder Approving
Conmprom se and Rel ease (QACR) issued by the WCJ on June 4, 2001
approving the parties’ agreenent to resolve the matter by
paynment of $30,000.00. Defendant further agreed to pay, adjust,
or litigate all outstanding lien clains, including EDD s lien
claim

EDD paid applicant UCD benefits from February 24, 1998
through October 14, 1998. EDD filed a WCAB lien claim only for
t he peri ods of February 24, 1998 to May 7, 1998, and
Septenber 10, 1998 to COctober 14, 1998. EDD did not file a lien
claim for the period of May 8, 1998 to Septenber 9, 1998, the
period of the CU AB appeal. The workers’ conpensation lien claim
was settled by defendant on June 4, 2001, the sane day as the OACR
was issued. EDD thereafter sought recovery from applicant of the
UCD benefits paid during the period for which no lien claim was
filed.

The proceedings before EDD were independent of the WCAB
proceedi ngs |leading to the OACR  On May 22, 1998, EDD, apparently
havi ng determ ned that applicant was ineligible for UCD benefits,"
sent applicant a “Notice of Right to Continue D sability Benefits
Pendi ng Appeal.” (Exh. AA) Appl i cant elected to conti nue
receiving benefits, by signing and returning the notice after

mar ki ng t he paragraph, which stated:

' Neither the original determination nor the CUIAB determination on appeal is

in the record before us on reconsideration. At the hearing of June 18, 2002,
the parties stipulated that there was a decision from the CUIAB denying
applicant UCD benefits for the period of May 8, 1998 to September 9, 1998.
(Minutes of Hearing and Summary of Evidence, June 18, 2002, p.2.)
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“I' want the Departnment to pay nme disability
benefits until the decision on ny appeal. To
receive these benefits, | wunderstand that |
must continue to file the continued clains
forwarded to ne by the Departnent and
otherwise be eligible to receive benefits. I
al so understand that if the decision on the
appeal is against nme, | may be required to
repay such benefits, wunless it is found |
received the overpaynent w thout fault on ny
part, and it would be against equity and good
conscience to require repaynent.”

On Septenber 18, 1998, CU AB issued a decision

denyi ng

applicant UCD benefits for the period from May 8, 1998 through

Sept enber 9, 1998. Thereafter, EDD paid additional UCD benefits

for the period from Septenber 10, 1998 through October 14, 1998.

Applicant did not further appeal the CU AB decision. (Exh. BB.)

On Septenmber 20, 2001, EDD sent applicant a letter,

in part:

“EDD did settle the EDD lien totaling $6144. 00
for $3,962.29 for the period 2/24/98 - 5/7/98
only.

“Al t hough you have not specifically inquired,
it would appear that your interest in this
matter may relate to your own obligation to
EDD for the period 5/8/98 - 9/9/98.

“You still have an outstanding bill due to EDD
of  $4,742.00. Your initial billing was
$6, 000. 00 (toward whi ch you have nmade paynents
totaling $1,258.00), based on your signed
agreenent to reinburse EDD to [sic] paynents
advanced during your appeal iif the appeals
judge agreed with the IME doctor to which EDD
sent you. This anmount was never included in
the Iien on your workers’ conpensation case as
it was previously litigated via the appeals
judge with a finding nmade in favor of EDD.”
(Exh. 3.)
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On Novenber 13, 2001, applicant filed a Declaration of
Readi ness to Proceed (DOR), stating that he was “unable to resol ve
di spute with EDD.”

The matter was heard on June 18, 2002 and Novenber 7, 2002.
Applicant and EDD s statew de manager of its workers’ conpensation
unit testified, and various docunents were admtted into evidence,
after which the case was submtted for decision

On Decenber 11, 2002, the W] issued the Findings of Fact,
finding that the WCAB does not have jurisdiction to determne
applicant’s liability for repaynent of UCD benefits that he
received from EDD during the period from My 8, 1998 to
Septenber 9, 1998. The WCJ further found that EDD is not estopped
from seeki ng repaynent of UCD benefits by either the settlenment of
its lien claimon June 4, 2001, or by its failure to object to the
conprom se and rel ease agreenent between the parties.

After reviewwng the record of this matter, we see no
error in the W' s findings. Therefore, as our decision after
reconsideration, we wll affirm the Findings of Fact. W reach
this conclusion for the foll ow ng reasons.

EDD and CU AB are statewide admnistrative agencies created
by statute; their jurisdiction arises under the Unenploynent
| nsurance Code. (Unenp. Ins. Code 88301, 401.) UCD benefits are
payable to individuals who are deened disabled on any day when a
physical or nental condition makes the person unable to perform
his or her regular or customary work, (Unenp. Ins. Code 882625
2626, 2627), and when he or she is not receiving tenporary

disability indemity under workers’ conpensation |aw (Unenp. Ins.
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Code. 82629). A disabled individual may be required to submt to
reasonabl e nedical exam nations for the purpose of determning
disability. (Unenp. Ins. Code 82627(c).) In a case where an
injured worker is receiving UCD benefits, EDD may challenge the
wor kers’ continuing entitlenment to such benefits. If the worker
is found to be ineligible for further UCD benefits, the worker and
EDD may enter into an agreenent that EDD will continue to pay UCD
benefits during the period when an appeal is pending before CU AB.
The agreenent provides for acknow edgenent by the worker that he
may be liable for repaynent of the overpaynent if he does not
prevail on appeal. (See, &e.g., EDD Form DE 6315D, Exh. AA.)
A person who is overpaid any anmount as benefits is liable for the
anount overpaid, unless the overpaynent was not due to fraud,
m srepresentation, or wllful nondi scl osure by the recipient,
and unl ess “the overpaynent was received wthout fault on the part
of the recipient and its recovery would be against equity and good
conscience.” (Unenp. Ins. Code 82735.)

Appeals of EDD determnations concerning eligibility or
over paynment are heard by a CU AB adm nistrative |aw judge (ALJ).
(Unenp. Ins. Code 88404, 1377.) The ALJ’ s decision becones fina
if it is not appealed within 90 days. (Unenp. Ins. Code 81241.)
If the ALJ upholds the determnation that the worker was not
eligible for UCD benefits and that the notice of overpaynent is
proper, then EDD may proceed to recover t he over paynent.
(Unenp. Ins. Code 81379.)

The WCAB exercises the judicial powers vested in it by the

Labor Code, and has the authority to try and nake final
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determ nations of these matters. The WCAB has jurisdiction over

proceedings for the recovery of workers’
enforcenment against the enployer or an in
for conpensation inposed upon the enployer

Labor Code; for the determ nation of

dependency and of the persons entitled to benefits under

conpensation |law and the distribution

conpensati on;

for the

surer of any liability

by Division 4 of the

guestions co

ncer ni ng

wor ker s’

of conpensation anong

dependents or other persons; and for the determnation of any

ot her matter, jurisdiction over wh

Di vi si on 4 in t he Di vi sion of

i ch IS vest ed by

Wor kers’  Conpe

including the adm nistrative director and the appeals

(Lab. Code §8111, 5300, 5301.)

The WCAB does not have jurisdiction over

and decisions mnade by either EDD or
proceedi ngs arise under the Unenploynent In
EDD may file a lien claim to invoke
proceedi ngs before the WCAB to recover EDD
peri ods when an appl i cant recei ves
conpensation benefits. (Lab. Code 884903,
tit. 8 810772.)

In the present case, EDD filed a lien

nsati on,

boar d.

proceedi ngs before

CU AB because those

surance Code.

However ,

WCAB jurisdiction in

S benefit paynents for

concurrent wor ker s’

4904; Cal. Code Regs.

claim for UCD

paid from Septenmber 10, 1998 to October 14, 1998, a

February 24, 1998 to May 7, 1998. EDD s
with defendant at the sane tinme that

The period of extended benefits during

benefits

nd from

ettled this lien claim

the QOACR was

i ssued.

the appeal was not

mentioned in the lien claim the conpromse and release, or

t he OQACR Therefore, we see no basis for
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estopped by the settlenent agreenment from pursuing its recovery of
UCD benefits.

By agreenent between EDD and applicant, his UCD benefits were
ext ended for t he peri od from My 8, 1998 t hr ough
Septenber 9, 1998, after EDD initially determ ned that applicant
was not nedically eligible. Applicant’s appeal to CU AB was
deci ded adversely to him

Review of EDD and CU AB actions or decisions is not within
the jurisdiction of the WCAB. Applicant’s liability for repaynent
arose in the agreenent between him and EDD. Because EDD did not
file alien claim for the period of Dbenefit continuation
no issues related to that period were properly before the WCAB.
The CU AB determ nation t hat EDD was not l'iable for
benefits during the period was not appeal ed by applicant.
The determ nation becane a final decision and EDD coul d proceed to
recover its provisionally paid benefits. The WCAB does not have
jurisdiction to consider applicant’s liability for the benefits.

Applicant contends that the W should have undertaken an
inquiry to determ ne whether the UCD benefits were received
wi thout fault on the part of applicant and their recovery would
be against equity and good conscience, as urged by applicant.
This issue arises under Unenpl oynent |nsurance Code section 2735,
supra; it is not within the WCAB's jurisdiction, and is properly
heard in an appeal of the CU AB decision. Simlarly, the
contention that the CUAB ALJ s decision was inadequate or
inconplete is properly attacked by an appeal pursuant to

Unenpl oynment | nsurance Code section 2737. Review of appeals from
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overpaynment determnations are nmade by CUAB pursuant to
Unenpl oynent | nsurance Code section 2738.

In summary, EDD determ ned that applicant was not eligible
for UCD benefits during t he peri od from May 8, 1998 to
Septenber 9, 1998. Applicant entered into an agreenent with EDD
to repay continued UCD benefits if he did not succeed on appeal
before CU AB. CU AB nade a final determ nation that applicant was
not eligible for UCD benefits during the period. EDD did not file
a lien claim for this period. Under these «circunstances,
the WCAB does not have jurisdiction to enquire into the repaynent
agreenent or EDD s enforcenent of it.

W note that, 1in this case, the WAB does not have
jurisdiction to hear and decide this issue. Therefore, we need
not, and wll not, consider the further issues of whether the
doctrines of collateral estoppel and res judicata are applicable
to the CU AB determnation in this case. However, in a different
case, it is possible that EDD my have proceeded to a
determ nation that the applicant is liable for UCD paynents nade
during an appeal period, and that the applicant |ater conmes before
the WCAB to litigate the issue of tenporary disability during the
di sputed period wthout the WJ's know edge of the EDD
proceedings. If the W finds, contrary to the EDD determ nation
that applicant was tenporarily disabled during the period,
then EDD would have two sources for recovery of it Dbenefit
repaynment agreenent: from applicant under the agreenent and from
the enployer pursuant to the WJ's finding. (Unenmp. Ins. Code
81379; Lab. Code 884903(f), 4904.) |f EDD sought recovery of its
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UCD paynents in proceedings before the WCAB, then the issues of
coll ateral estoppel or res judicata could be addressed by the WCJ.

Finding no error in the WJ' s decision that the WCAB does
not have jurisdiction to determne applicant’s liability for
repaynment, as our decision after reconsideration, we wll affirm
the WCJ' s deci si on.

For the foregoing reasons,

I T 1S ORDERED, as the Board s decision after reconsideration,

that the Findings of Fact issued Decenber 11, 2002, is AFFI RVED

WORKERS' COMPENSATION APPEALS BOARD

/sl Merle C. Rabine

I CONCUR,

/s/ Frank M Brass

[s/ Janice J. Mirray

DATED AND FILED IN SAN FRANCISCO, CALIFORNIA
3/18/03

SERVICE BY MAIL ON SAID DATE TO ALL PARTIES LISTED ON THE OFFICIAL
ADDRESS RECORD, EXCEPT LIEN CLAIMANTS BUT INCLUDING EMPLOYMENT
DEVELOPMENT DEPARTMENT AND STAFF COUNSEL CHIAN HE.

csl
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