STANDARDS PRESENTATION Attachment No. 1

TO
CALIFORNIA OCCUPATIONAL SAFETY AND HEALTH STANDARDS BOARD

Page 1 of 9

PROPOSED STATE STANDARD,
TITLE 8, CHAPTER 3.5, SUBCHAPTER 1, ARTICLE 4

Amend Section 421 asfollows:

8421. Time and Place of Hearing.

* * % % %

(c) Except as hereinafter provided, the Standards Board may set the time and pI ace of heari ng at
its principal office or at a another location ashea
r@peetetewhmhthea,taﬂaneeﬁeeught designated by the Board that iS more convenlent for the
applican

(d) Where because of the distance involved or for other reasons, it is #mpracticable impractical
for the parties and their witnesses to appear at the same pl ace of hearr ng, avi deoconference

hearrng ter—eaehJearty may be scheduled

NOTE: Authority cited: Section 143.2, Labor Code. Reference: Sections 143.2, 147 and 6457,
Labor Code.

Amend Section 422 asfollows:

8422. Witnesses and Subpoenas.

* %k * % %

(e) If the hearing officer finds that the affidavit is complete and supports the application for the
subpoena duces tecum, the hearing officer shall issue the requested subpoena.

(f) Each party shall arrange for the service of all subpoenas, including subpoenas duces tecum,
issued to the fer—that™} party. A copy of the affidavit for subpoenas duces tecum shall be served
with such subpoena.

NOTE: Authority cited: Section 143.2, Labor Code. Reference: Sections 143.2 and 6457, Labor
Code.
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PROPOSED STATE STANDARD,
TITLE 8, CHAPTER 3.5, SUBCHAPTER 1, ARTICLE 4

Amend Section 422.1 asfollows:

8422.1. Confrdentral Evrdenceby—Atﬁelavcrt

contar ns, or that mlqht reveal atrade secret as defi ned in Civil Code Section 3426.1 shall be

considered confidential. The Board shall take such appropriate action that is within its control to

protect the confidentiality of trade secrets.

NOTE: Authority cited: Section 143.2, Labor Code; Section 6254(k), Government Code. Reference:

Sections 143.2 and 6457, Labor Code.

Amend Section 423 asfollows:

§423. Conduct of Hearing.

* %k * % %

(e) The hearing shall be conducted in the English language. The Board shall notify each party of

the right to an interpreter on the notice of hearing.
by-aA party or aparty’ s witness who does not proficiently speak the English language shall be
provided an interpreter; if arequest for language assistance is provided to the Board at least ten
working days prior to the date of the hearing. A party may provide its own interpreter, if the
interpreter is approved by the hearing officer as proficient in the English language and the

language in which the witness will testify-to-serve-as-an-tnterpreter-during-the-hearing. The
hearing officer shall approve any person whose name appears on the current list of interpreters
published by the State Personnel Board. The interpreter shall not have any involvement in the
issues of the case prior to the hearing.

(f) The cost of the interpreter shall be paid by the Standards Board if the hearing officer so

directs, otherwrse by the party prevrelmg @um ng the mterpreter Any—persenwheseﬂame

determr natlon shall be made cons stent Wlth Government Code Sectr on 11435 25(b).

NOTE: Authority cited: Section 143.2, Labor Code, Sections 11435.05-11435.65, Government
Code. Reference: Sections 143.2 and 6457, Labor Code.
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PROPOSED STATE STANDARD,
TITLE 8, CHAPTER 3.5, SUBCHAPTER 1, ARTICLE 4

Amend Section 424.1 as follows;
424.1. Official and-Judicial Notice.

* k x % %

(b) The Standards Board shall take judicial official notice of those matters which-must-be

todietaly-neticed-by-a-court-under set forth in Sections 451 and Seetien 452 of the Evidence
Code.

(c) Each party shall be given reasonable opportunity to present information relevant to (1)
the proprrety of taki ng offrcral noti ce, and (2) the tenor of matters to be noti ced uneler

NOTE Authorrty C|ted Sectron 143 2 Labor Code Reference Sectrons 451 and 452
Evidence Code; and Sections 143.2 and 6457, Labor Code.

Amend Section 424.2 as follows;

8424.2. Continuance of Hearings and Further Hearings.
(@ The Standards Board may continue a hearing to another time or place on its own motion
ad ~ any-party may order further hearing on a
matter at any tr me prior to the i |ssuance of the Board's deC|S|on Written notice of the time

and place of the continued hearr ng—@eeeppasprevrdeherern shaII be in accordance Wrth
rRuIe42—14112 Ay a

such requests are disfavored and shall only be granted upon a clear showing of good cause.
The parties are expected to submit for decision all matters in controversy and al n&emrv
evrdenceat asingle hearing a ' SO Y-

NOTE: Authorrty C|ted Sectron 143 Labor Code Reference Sectlons 143 2 and 6457
Labor Code.
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PROPOSED STATE STANDARD,
TITLE 8, CHAPTER 3.5, SUBCHAPTER 1, ARTICLE 4

Amend Section 424.3 as follows;

8424.3. Representation at Hearing.

(a) Any-party-ray-appear Employers must attend the variance hearing, either in person or
through arepresentatlve %Mhemten%eﬁhe&andardsBeard%omrtateaH—maﬂers

to be be an attorney at Iaw

* % * % %

(d) Withdrawal of appearance of any representative may be effected by filing awritten
notice of withdrawal ang-by-serving-a-copy-thereof-en-al-parties with the Board.

* * x % %

NOTE: Authority cited: Section 143.2, Labor Code. Reference: Sections 143, 143.1, 143.2,
146 and 6457, Labor Code.

Amend Section 424.4 as follows;

8424.4. Exclusion of Witnesses.

Upon themetion a demonstration of good cause by any party, the Standards Board, in its
discretion, may exclude from the hearing room any witnesses not at-the-time under
examination at the time; but a party to the proceeding, erhisther and the party’ s counsel or

representatrve cannot be excluded. When%heDnnsrenierepreeented—at—&heanngﬁ—rs

NOTE Authorlty crted Seotlon 143. 2 Labor Code Reference Sectr ons 143.2 and 6457,
Labor Code.

Amend Section 424.5 as follows;

§424 5. Ord Arguments and Brlefs

NOTE Authonty crted Seotlon 143 2, Labor Code Reference Sectr ons 143. 2 and 6457,
Labor Code.
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PROPOSED STATE STANDARD,
TITLE 8, CHAPTER 3.5, SUBCHAPTER 1, ARTICLE 4

Amend Section 425.1 as follows:

8425.1. Witness Fees.
Wltnesseﬁ subpoenaed for any hearing are entitled to the fees and mlleage asset forthin

NOTE: Authority cited: Sectlon 143 2, Labor Code Reference Sections 143 2 and 6457
Labor Code; and Sections 11450.40 and 68093, Government Code.

Amend Section 425.2 as follows;

8425.2. Defadlt Failureto Appear.

(a) Where it appears on record that a party was served with notice of hearing, but failsto
appear at such hearing, either in person or by representative, the Standards Board may take
the ease proceeding off calendar; may, after notice, dismiss the proceedings; or may hear the
evidence from any party that attends the hearing and, after notice, make such decision asis
just and proper.

(b) Any proceeding may be reinstated by the Board, at its discretion, if a non-appearing
Employer submits to the Board, in writing, a reasonable explanation for the Employer’s
failure to appear at the hearing. The explanation must be submitted within ten days after
service of the notification of intent to dismiss.

NOTE: Authority cited: Section 143.2, Labor Code. Reference: Sections 143.2 and 6457,
Labor Code.
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PROPOSED STATE STANDARD,
TITLE 8, CHAPTER 3.5, SUBCHAPTER 1, ARTICLE 4

Amend Section 426 as follows;

8426. Decision; Action on Proposed Decision.

(a) A variance hearing may be held before the Standards Board itself, a hearing panel or a
hearing officer. If a proceedr ngisheard before the Standards Board itself or a hearr ng panel,
the hearing officer w »
apphHeation-or-appeal-and, |f requested shaII assrst and advrsethemStandardsBeard Where
aproceeding is heard before the Standards Board itself, no member therest of the Board who
did not hear the evi dence shall vote on the decr sion.

e} If aproceedrng is heard by ahearrng panel or ahearr ng offrcer alene the panel or
hearing officer shall prepare a proposed decision in such form that it may be adopted by the
Board as the decision in the proceeding. A-copy-of-tThe proposed decision shall be filed-by
the-Standards-Beard-as a public record and a copy of the proposed decision shall be served
by the Standards Board on each party. The bBoard itself may adopt the proposed decision or
decide the caseitself as provided in subdivision (dc) below.

) If the propoeed decision is not adopted as provided in subdivision (eb), a-copy-of-the

, arties-and the Standards Board itself may decide
the case upon the record melﬂdr-ngthetraneerrpt with or without taking additional evidence,
or may refer the case to the-same a hearing panel or hearing officer to take additional
evidence.

(1) If the caseis s assigned to a hearing panel or hearing officer, the hearing panel or
hearing officer shall prepare a proposed decision as provided in subdivision (eb) based »pon
the additional evidence and-thetranseript-and-otherpaperswhich-are-apart-of and the record
of the prior hearing. A copy of sueh the proposed decision shall be furnished to each party as
prescribed in subdivision (eb).

(2) If the caseis heard by tFhe Standards Board itself, shal-decide-no-casesprovided-forin
this-subdivision-witheut-afferding and the Board chooses to take additional evidence, the

parties shall be afforded the opportunity to present either oral or written argument before the
bBoard itself. If additional oral evidence isintroduced before the bBoard itself, no bBoard
member may vote unless helshe the member heard the additional oral evidence.

NOTE: Authority cited: Section 143.2, Labor Code. Reference: Sections 143.2 and 6457,
Labor Code.
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PROPOSED STATE STANDARD,
TITLE 8, CHAPTER 3.5, SUBCHAPTER 1, ARTICLE 4

Amend Section 427 as follows;

8427. Petitions for Re-Hearing.

* *k x * %

(b) Failureto file a petition for re-hearing within twenty days shall constitute valid grounds
for denying the petition.
NOTE: Authority cited: Section 143.2, Labor Code. Reference: Sections 143.1, 143.2 and
6457, Labor Code.

Amend Section 427.1 as follows;

8427.1. Form of Petition for Re-Hearing.

(a) The petition for re-hearing shall state in detail the factual or legal basis for granting the
petition for re-hearing.

(b) The petition for re-hearing will be denied if it only states the permissible grounds for re-
hearing contained in Rule 427, unsupported by specific references to the record and an
explanation of the petitioner’ s position.

NOTE: Authority cited: Section 143.2, Labor Code. Reference: Sections 143.1, 143.2 and
6457, Labor Code.

Amend Section 427.2 as follows;
8427.2. Preef-ef Service for of Petition for Re-Hearing.

Service-of The Board shall serve copies of the petition for re-hearing shal-be-made on all
parties and interveners who have been joined in the proceeding at the time that the petition is
filed with the Standards Board. FaHureto-fileproof-of-service shall-constitute valid-grounds
for disissing ion § hearin.

NOTE: Authority cited: Section 143.2, Labor Code. Reference: Sections 143.1, 143.2 and
6457, Labor Code.
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PROPOSED STATE STANDARD,
TITLE 8, CHAPTER 3.5, SUBCHAPTER 1, ARTICLE 4

Amend Section 427.3 as follows;

8427.3. Re-Hearing.

(a) If apetition for re-hearing is submitted to the Board in atimely fashion, the Board may:

1) grant the petition;

2) affirm the Board’ sinitial decision on the variance;

3) take no action on the petition, in which case it will be deemed denied 30 days after
receipt by the Board; or

4) deny the petition and explain its basis for doing so.

(b) If the Board acts under subsection (a)(3), the Board will notify the Employer of the
denial after the 30 days have passed.

(c) If a rehearrng IS granted the Board may re-hear—theeaee revrew the |oet|t|on itself, en

or may refer it to ahearrnq panel or hearr ng offrcer
(d) The re-hearing may be based on the existing record, or the Board, hearing panel or
hearing officer that hears the matter may request that additional testimony and/or written
evidence be submitted.
1) If further hearing is ordered, the Board will issue a notice of hearing and the Employer
shall comply with the notification requirements contained in Rules 411.2(a)(3) and (b)(3).
2) If the decision is to be based on the existing record, the Board may decide the matter
without notice and without affording the parties further opportunity to testify or submit
information.
NOTE: Authority cited: Section 143.2, Labor Code. Reference: Sections 143.1, 143.2 and
6457, Labor Code.

Amend Section 427.4 as follows;

8427.4. Decision on Petition for Re-Hearing.
A decision whieh issuesd on are-hearing petition, afterhearinrg-ts-granted shall bein the
same manner and form as preeorl bed i |n rRuIe 426.1. tf—thebeard—takeeneeeﬂenenthe

NOTE Authorlty crted Seotlon 143 2, Labor Code Reference Sectr ons 143.1, 143 2and
6457, Labor Code.
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PROPOSED STATE STANDARD,
TITLE 8, CHAPTER 3.5, SUBCHAPTER 1, ARTICLE 4

Amend Section 428 as follows;

8428. Method-of-Publication Modifications to a Permanent Variance.

(a) A varianceisvalid only for the Employer to whom it isissued and only for the locations
specified in the variance. |f an Employer transfers ownership of the businessto a different
entity, the variance does not transfer to the new Employer.

(b) An Employer must seek to modify avarianceif:

(1) the Employer wants to change the terms or conditions of an existing variance;

(2) the Employer wants to acquire the variance from the Employer to whom it was issued;
or

(3) the Employer wants to add to or change the locations listed in the existing variance.

(c) Employers seeking to modify a permanent variance must comply with Rules 411-411.2
and must include the docket number of the variance to be modified in the application. An
Employer may satisfy 411(b)(3) and (4) by stating that it will comply with the conditions
contained in the existing permanent variance that is subject to modification.

NOTE: Authority cited: Section 143.2, Labor Code. Reference: Sections 342-5-and 143(d),
143.2 and 6457, Labor Code.
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