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State of California

Department of Industrial Relations

M e m o r a n d u m 

To
:
ALL STANDARDS BOARD MEMBERS                                       Date : November 18, 2004
From
:
Occupational Safety and Health Standards Board

Michael J. Manieri Jr., Principal Engineer-Standards
Subject
:
Fire Protection in Shipyard Employment
The following information is provided in regard to the proposed revisions to the California Code of Regulations, Title 8, Chapter 7, Subchapter 18, Article 3, Section 8354 and Article 8, Sections 8397, 8397.10, 8397.11, 8397.12, and 8397.13 of the Ship Building, Ship Repairing and Ship Breaking Safety Orders.  
INFORMATIVE DIGEST OF PROPOSED ACTION/POLICY STATEMENT OVERVIEW

The Occupational Safety and Health Standards Board (Board) intends to adopt the proposed rulemaking action pursuant to Labor Code Section 142.3, which mandates the Board to adopt standards at least as effective as federal standards addressing occupational safety and health issues.

The U.S. Department of Labor, Occupational Safety and Health Administration (OSHA) promulgated standards addressing Fire Protection in Shipyard Employment on September 15, 2004, as 29 Code of Federal Regulations, Sections 1915.501, .502, .503, .504, .505, .506, .507, .508, and .509.  The Board is relying on the explanation of the provisions of the federal standards in Federal Register, Volume 69, No. 178, pages 55,668-55,708, September 15, 2004, as the justification for the Board’s proposed rulemaking action.  The Board proposes to adopt standards, which are the same as the federal standard except for editorial and format differences.

The federal Fire Protection in Shipyard Employment standard was developed through the federal negotiated rulemaking process and will provide increased protection from fire hazards for nearly 98,000 workers in the ship building, ship repair and ship breaking industries.  The Final Rule incorporates 19 national consensus standards from the National Fire Protection Association (NFPA) and includes relevant information from other sources, including federal OSHA’s general industry standard on fire protection, as well as procedures from the U.S. Navy and U.S. Coast Guard.  The federal standard requires a written fire watch policy and also discontinues the practice allowing workers who perform hot work, such as welding cutting, or grinding to act as their own fire watch.  The Final Rule also affords employers flexibility by allowing them to rely on a combination of fire response organizations (e.g., internal, external, or both) rather than requiring them to establish internal fire brigades.

The State’s proposal addresses only a portion of the Final Rule, specifically all federal definitions not already contained in Title 8 (e.g., alarm, alarm system, body harness, contract employer), standards pertaining to multi-employer worksites, fire safety plans, fire response, and employee training.  Federal shipyard standards pertaining to precautions for hot work and fire watches, hazards of fixed extinguishing systems on board vessels and land side fire protection are not proposed for inclusion since they represent issues which are already effectively addressed by existing Title 8, General Industry Safety Order standards and the applicable national consensus standards they incorporate by reference, or they represent standards for which California’s Occupational Safety and Health program lacks enforcement jurisdiction (i.e., hazards of fixed extinguishing systems on board vessels).  

The proposed standard is substantially the same as the final rule promulgated by federal OSHA.  Therefore, Labor Code Section 142.3(a)(3) exempts the Board from the provisions of Article 5 (commencing with Section 11346) and Article 6 (commencing with Section 11349) of Chapter 3.5, Part 1, Division 3 of Title 2 of the Government Code when adopting standards substantially the same as a federal standard; however, the Board is still providing a public comment period and will convene a public hearing.  The purpose of the written and oral comments at the public hearing is to:  1) identify any clear and compelling reasons for California to deviate from the federal standard; 2) identify any issues unique to California related to this proposal which should be addressed in this rulemaking and/or a subsequent rulemaking; and, 3) solicit comments on the proposed effective date.  The responses to comments will be available in a rulemaking file on this matter and will be limited to the above areas.

The effective date is proposed to be upon filing with the Secretary of State.  In the corresponding federal standard, the provisions of the fire safety plan review and training requirements took effect 90 days from the promulgation date of the federal standard, which was September 14, 2004.  In determining when these two provisions of the proposed state standards become effective, the Board staff is proposing a parallel transition time line.  Specifically, the State is proposing to make effective the standards contained in Section 8397.11(c)(1), which specifies fire safety plan review and Section 8397.13(a)(1), the training requirements, within 90 days of March 17, 2005, the projected adoption date for this rulemaking proposal.  Pursuant to Labor Code Section 142.3(a)(3), the standards may be adopted without further notice even though modifications may be made to the original proposal in response to public comments or at the Board’s discretion.

DOCUMENTS RELIED UPON

1. Vol 69 Fed.Reg., Pages 55,668-55,708 (September 15, 2004).

This document is available for review Monday through Friday from 8:00 a.m. to 4:30 p.m. at the Standards Board Office located at 2520 Venture Oaks Way, Suite 350, Sacramento, California.

DOCUMENTS INCORPORATED BY REFERENCE

1. National Fire Protection Association (NFPA) 1981, Standard on Open-Circuit Self-Contained Breathing Apparatus for Fire and Emergency Services, 2002 Edition, Batterymarch Park, MA.

2. NFPA 1971, Standard on Protective Ensemble for Structural Fire Fighting, 2000 Edition, Batterymarch Park, MA.

3. NFPA 1976, Standard on Protective Ensemble for Proximity Fire Fighting, 2000 Edition, Batterymarch Park, MA.

4. NFPA 1983, Standard on Fire Service Life Safety Rope and System Components, 2001 Edition, Batterymarch Park, MA.

5. NFPA 1403, Standard on Live Fire Training Evolutions, 2002 Edition, Batterymarch Park, MA.

These documents are too cumbersome or impractical to publish in Title 8.  Therefore, it is proposed to incorporate the documents by reference.  Copies of these documents are available for review Monday through Friday from 8:00 a.m. to 4:30 p.m. at the Standards Board Office located at 2520 Venture Oaks Way, Suite 350, Sacramento, California.

STRIKEOUT/UNDERLINE DRAFT PROPOSAL

See Attachment No. 1.

SIDE-BY-SIDE CODE COMPARISON WITH FEDERAL STANDARD

See Attachment No. 2.

COST ESTIMATES OF PROPOSED ACTION

According to Section IV., Summary of Final Economic and Regulatory Flexibility Analysis, beginning on page 55,698 of the federal Final Rule Preamble, federal OSHA states that the final standard will affect approximately 669 employers and about 98,000 employees in the ship building, ship repair and ship breaking industries nationwide.  OSHA estimates that the final standard will prevent 1 death and 292 workplace injuries (102 lost workday injuries) annually.  The Agency estimates approximately $6.2 million in cost savings from these 292 injuries.  Furthermore, federal OSHA has determined that the final standard is not an economically significant regulatory action and not a major rule under the Congressional Review provisions of the Small Business Regulatory Enforcement Fairness Act.  

Federal OSHA learned through the course of its negotiated rulemaking process in which labor and management representatives deliberated over the development of the Final Rule provisions, that the parties were able to reach consensus on practically all of the issues addressed in the Final Rule.  This was largely attributable to the fact that many firms in the ship building industry are already implementing the controls and practices required by the standard.  Based on discussions with a representative from California’s largest ship building company about the proposed amendments, staff learned that the cost impact of what are largely administrative controls is expected to be minimal.  This is because the standards contained in this proposal have to a significant degree been implemented.  This is consistent with the federal OSHA finding that ship builders across the country are already implementing the proposed standards.

DETERMINATION OF MANDATE

The Occupational Safety and Health Standards Board has determined that the proposed standards do not impose a local mandate.  Therefore, reimbursement by the state is not required pursuant to Part 7 (commencing with Section 17500) of Division 4 of the Government Code because the proposed amendments will not require local agencies or school districts to incur additional costs in complying with the proposal.  Furthermore, these standards do not constitute a “new program or higher level of service of an existing program within the meaning of Section 6 of Article XIII B of the California Constitution.”

The California Supreme Court has established that a “program” within the meaning of Section 6 of Article XIII B of the California Constitution is one which carries out the governmental function of providing services to the public, or which, to implement a state policy, imposes unique requirements on local governments and does not apply generally to all residents and entities in the state.  (County of Los Angeles v. State of California (1987) 43 Cal.3d 46.)

These proposed standards do not require local agencies to carry out the governmental function of providing services to the public.  Rather, the standards require local agencies to take certain steps to ensure the safety and health of their own employees only.  Moreover, these proposed standards do not in any way require local agencies to administer the California Occupational Safety and Health program.  (See City of Anaheim v. State of California (1987) 189 Cal.App.3d 1478.)

These proposed standards do not impose unique requirements on local governments.  All employers - state, local and private - will be required to comply with the prescribed standards.

EFFECT ON SMALL BUSINESSES

The Board has determined that the proposed amendments may affect small businesses.  However, no economic impact is anticipated.  
ASSESSMENT

The adoption of the proposed amendments to these standards will neither create nor eliminate jobs in the State of California nor result in the elimination of existing businesses or create or expand businesses in the State of California.

Attachments


















PAGE  
PAGE  

