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NOTICE OF PROPOSED MODIFICATIONS TO
CALIFORNIA CODE OF REGULATIONS
TITLE 8, Section 1514 of the Construction Safety Orders and
Section 3380 of the General Industry Safety Orders

Personal Protective Devices and Safequards

Pursuant to Government Code Section 11346.8(c), the Occupational Safety and Health Standards Board
(Standards Board) gives notice of the opportunity to submit written comments on the above-named regulations
in which further modifications are being considered as a result of public comments and/or Board staff
evaluation.

On April 17, 2014, the Occupational Safety and Health Standards Board held a Public Hearing to consider
revisions to Title 8, Construction Safety Orders, Section 1514 and General Industry Safety Orders, Section
3380. The Standards Board received oral and written comments on the proposed modifications. The proposed
regulations have been modified as a result of these comments.

A copy of the full text of the regulation with the modifications clearly indicated is attached for your information.
In addition, a summary of all oral and written comments regarding the original proposal and responses is
included.

Any written comments on these modifications must be received by 5:00 p.m. on August 11, 2014 at the
Occupational Safety and Health Standards Board’s Office, 2520 Venture Oaks Way, Suite 350, Sacramento,
California 95833 or submitted by fax at (916) 274-5743 or e-mailed at oshsb@dir.ca.gov. This proposal will be
scheduled for adoption at a future Business Meeting of the Occupational Safety and Health Standards Board.

The Occupational Safety and Health Standards Board’s rulemaking file on the proposed action is open to public
inspection Monday through Friday, from 8:00 a.m. to 4:30 p.m. at the Standards Board’s Office, 2520 Venture
Oaks Way, Suite 350, Sacramento, California.

Inquires concerning the proposed modifications may be directed to the Executive Officer, Marley Hart at
(916) 274-5721.

OCCUPATIONAL SAFETY AND HEALTH
STANDARDS BOARD

Marley Hart, Executive Officer

Date: July 25, 2014
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Modifications of the Original Proposal

(Modifications are indicated in bold,
underscored for new language,
and bold, strike-out for deleted language)



STANDARDS PRESENTATION Attachment No. 1
TO Page 1 of 2
CALIFORNIA OCCUPATIONAL SAFETY AND HEALTH STANDARDS BOARD

PROPOSED STATE STANDARD,
TITLE 8, DIVISION 1, CHAPTER 4

Construction Safety Orders
Amend Section 1514 to read as follows:

81514. Personal Protective Devices.
(a) The employer shall require employees to use the required personal protective equipment.

(b) Personal protective equipment required by these orders shall be approved for its intended use as provided
in Section 1505 and distinctly marked so as to facilitate identification of the manufacturer.

EXCEPTION: Employer manufactured shields, barriers, etc.

(c) Personal protective equipment shall be used in accordance with the manufacturer's instructions.

(d) The employer shall assure that all required safety devices and safeguards, whether employer or employee
provided, including personal protective equipment for the eyes, face, head, hand, foot, and extremities (limbs),
protective clothing, respiratory protection, protective shields and barriers, comply with the applicable Title 8
standards and are maintained in a safe, sanitary condition.

(e) Protectors shall be of such design, fit and durability as to provide adequate protection against the hazards for
which they are designed. They shall be reasonably comfortable and shall not unduly encumber the employee's
movements necessary to perform his or her work._

NOTE: Authority cited: Section 142.3, Labor Code. Reference: Section 142.3, Labor Code.




STANDARDS PRESENTATION Attachment No. 1
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PROPOSED STATE STANDARD,
TITLE 8, DIVISION 1, CHAPTER 4

General Industry Safety Orders
Amend Section 3380 to read as follows:
83380. Personal Protective Devices.

(a)(1) The terms Protection “protection” and “protective” where modified by the words head, eye, body, hand,
and foot and as used in subsection (d), asreguired-by per the orders in this article means the safeguarding

obtained by means-of safety devices and safeguards of the proper type for the exposure and of such design,
strength and quallty asto eI|m|nate preclude or mltlgate the hazard

(2) Personal protective equipment shall be approved for its intended use as provided in Section 3206 of these
Orders.

(b) Protective equipment shall be distinctly marked so as to facilitate identification of the manufacturer.
EXCEPTON: Employer manufactured shields, barriers, etc.

(c) The employer shall assure that the employee is instructed and uses protective equipment in accordance with
the manufacturer's instructions.

(d) The employer shall assure that all required safety devices and safeguards, whether employer or employee
provided, including personal protective equipment for the eyes, face, head, hand, foot, and extremities (limbs),
protective clothing, respiratory protection, protective shields and barriers,-whether-employer-provided-or
employee-provided.-comphies comply with the applicable Title 8 standards ferthe-equipment—Fhe-employer
shal-assure-this-eguipmentis and are maintained in a safe, sanitary condition.

(e) Protectors shall be of such design, fit and durability as to provide adequate protection against the hazards for
which they are designed. They shall be reasonably comfortable and shall not unduly encumber the employee's
movements necessary to perform his or her work.

*hkkkk

NOTE: Authority cited: Section 142.3, Labor Code. Reference: Section 142.3, Labor Code.
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SUMMARY OF AND RESPONSES TO ORAL AND WRITTEN COMMENTS

I. Written Comments

Mr. Michael Donlon, PE, CSP, Chief Safety Officer, Department of Water Resources, by e-mail dated March 7,
2014.

Comment No. 1:

Mr. Donlon stated that it would seem logical to have the “approval” language in the GISO, Section 3380 and the
CSO, Section 1514 be the same. The “approval” language in the proposal could cause confusion to employers
subject to both the GISO and CSO.

In GISO, Section 3380(a)(2) states that PPE has to be approved “for its intended use” and Section 3380(b) states
that PPE shall be marked to facilitate identification “of the manufacturer.” However, the phrases in quotes are
not contained in similar language provided in the CSO, Section 1514.

Response:

Board staff agrees that these recommended revisions to include the two phrases in quotes as specified in this
comment would provide consistency and clarity to these provisions and the language in proposed CSO, Section
1514(b) has been modified, accordingly.

Comment No. 2:

In GISO, Section 3380(a)(2) and (b), the approval and marking, respectively, are two distinct requirements
while in CSO, these two requirements are in a single section [Section1514(b)] tied together by an “and.” In
Section 3380(b), it is clear that the exception only applies to the marking, but in Section 1514(b), as proposed,
the exception would apply to both the approval and marking requirements. Therefore, Mr. Donlon
recommended revisions with respect to the application of the exception in Section 1514(b) for consistency with
Section 3380(b).

Response:

The Board agrees that there are differences in the existing language of these GISO and CSO sections with
respect to the provisions for approval and markings and the application of the exception to these provisions.
The recommended revision to the CSO, Section 1514(b) in the comment would make the exception only
applicable to the marking of protective equipment. In the existing language, the exception applies to both the
approval and the marking. The comment is focused on existing language and requirements that have not been
problematic. Furthermore, the construction industry would not be aware that this modification would be made.
The change would eliminate the construction employer’s ability to make job built safety devices or safeguards
such as protective shields, barriers and similar safeguarding for the protection of workers without going through
the approval process outlined in Section 1505. This would be a substantive revision beyond the scope and
intent of this rulemaking. Therefore, the Board does not believe that modification to the proposal from this
comment is necessary.



The Board thanks Mr. Donlon for his comments and participation in the Board’s rulemaking process.

Ms. Dorothy Wigmore, Occupational Health Specialist, Worksafe, by letter dated April 16, 2014.

Comment No. 1:

Ms. Wigmore stated that Worksafe is pleased to submit comments about the proposed changes to the language
about personal protective equipment (PPE), devices and safeguards for the construction and general industry
safety orders. Worksafe supports having consistent and updated approaches to the requirements about these
supplementary protections against work-related hazards. Therefore, Worksafe supports the apparent general
intentions of the proposal but raises a few questions about the content and process.

Response:
The Board thanks Ms. Wigmore and Worksafe for their support of the general intent of this rulemaking.

Comment No. 2:

Ms. Wigmore stated that the Board staff seems to be missing the opportunity to have consistent approaches to
PPE and protective devices and safeguards in all workplaces. The two sections (CSO, Section1514 and GISO,
Section 3380) affected by the proposed changes replicate each other in sub-sections (d) and (e) of both sections,
but otherwise, workers and employers covered by these orders face different requirements.

Furthermore, while the sections have the same title, the phrasing is mostly about PPE. If devices and safeguards
really are covered, then the subsections need to use the same phrase as the title (not just “personal protective
equipment”). It is recommended that the Board staff review the order and phrases of each of the subsections (a)
to (c) and make changes so both sections are consistent and clearly state employers’ responsibilities.

Response:

The definitions of Section 1504 of the CSO defines “Personal Protective Equipment” for various parts of the
body to mean “the safeguarding obtained by means of safety devices and safeguards of the proper type for the
exposure, and of such design, strength, and quality as to eliminate, preclude, or mitigate the hazard.” Therefore,
it is not necessary to repeat the terms “safety devices” and “safeguards” in various subsections.

Proposed GISO, Section 3380(a)(1) provides language similar to that of the definition mentioned above in CSO,
Section 1504. Additionally, proposed Sections 1514(d) and 3380(d) are clear that the employer is responsible to
provide required safety devices and safeguards. It is not necessary to modify the proposal in other subsections
to repeat that the employer is responsible for safeguards and safety devices to protect employees. Consequently,
the Board does not believe that modification to the proposal is necessary as a result of this comment.

Comment No. 3:

Ms. Wigmore stated that Section 3380(c) requires the employer to “assure that the employee is instructed” and
uses “protective equipment” according to the manufacturer’s instructions. The CSO version only requires PPE
to be used according to the instructions. If the employees must use the manufacturer’s instructions, training
must cover that, and the employer’s responsibility to provide those manufacturers’ instructions must be clearly
stated.

Therefore, both sections should state something to the effect that the employer must ensure that:



(1) employees are instructed about the use of PPE, personal protective devices and safeguards (not just
protective equipment), and
(2) they use them according to those instructions.

Response:

CSO, Section 1514(a) requires employees to use the protective equipment and GISO, Section 3380(c) requires
that the employee is instructed and uses the protective equipment. This is existing language, has never lacked
clarity, and is outside the scope of this rulemaking. However, for explanation, in Section 1514, it is inherent
that to meet the requirements of the provision and use PPE in accordance with the manufacturer’s instructions,
that the employer or its representative would have to provide instructions to the employee on how to follow the
manufacturer’s instructions/recommendations.

Therefore, the Board does not believe that modification to the proposal is required as a result of this comment.

Comment No. 4:

Ms. Wigmore commented that there are differences in the approval requirements. In general, it is good that the
Board staff is trying to be consistent with a federal regulation. It also should have consistent language for all
workers and employers, whatever the job involved, and the same highest standards for all.

The first difference is that CSO, Section 1514 refers to markings to make identification easier, while the GISO
provision refers to identifying the manufacturer. This is confusing. What “identification” is being “facilitated”?
For practical purposes, it should be both the manufacturer’s name and the purpose of the protective equipment,
devices or safeguards. Similarly, construction workers need the same clear statement about approval for
intended use as those covered by the GISO section do.

Response:

The comment, in part, notes that Section 3380(b) requires that PPE be distinctly marked so as to facilitate
identification of the manufacturer. However, the existing language in Section 1514 requires that PPE be
distinctly marked so as to facilitate identification. It is reasonable to expect that the intent of the marking
provision in both sections is intended to facilitate identification of the manufacturer. A similar comment to Ms.
Wigmore’s comment is included in Mr. Donlon’s comment No. 1. See the response to Mr. Donlon’s comment
No. 1 and the modified language proposed for Section 1514(b).

The Board does not believe that it is necessary or practicable to state the purpose for the PPE as proposed
subsections (d), in both sections, require the protection and it is each employer’s responsibility under the
provisions of GISO, Section 3380(f) to perform a hazard assessment for the use of PPE that is unique to their
exposures and operations.

Ms. Wigmore stated that construction workers should have the same statement (Section 1514) as that provided
in GISO, Section 3380 regarding that PPE is approved for “its intended use.” The Board agrees. See the
response to Mr. Donlon’s comment No. 1.

Comment No. 5:

Ms. Wigmore stated that another difference is that GISO, Section 3380 refers directly to the relevant definition
of “approved”, while the CSO section does not. The ISOR refers to both sections, which are worded identically.



Why not be clear about the specific section or sections? If there are clarifications or other requirements for
approval beyond Section 1505 or Section 3206, name them. The Board staff also should clarify that no other
requirements about approval of PPE, and protective devices and safeguards, are given in another section than
GISO, Section 3206.

Response:

The proposal is clear that when the term “approved” is used it means as provided in CSO, Section 1505 and
GISO, Section 3206. Proposed Section 1514(b) references that the meaning of approved is provided in Section
1505 and Section 3380(b)(2) states that the meaning of this term is provided in Section 3206. The Board does
not believe it is necessary to further state in the regulatory text that there are no other definitions of “approved”
in the safety orders of the CSO and GISO.

Comment No. 6:

Ms. Wigmore stated that the process behind these changes appears to need improvements. The inconsistencies
referred to above may reflect the limited number and focus of stakeholders invited to review the two sections.
The e-mail sent August 20, 2013 went to 15 representatives (four construction unions, the State Building and
Construction Trades Council, and 10 employers). It did not include the California Labor Federation, the
California Rural Legal Assistance Foundation (CRLAF), or Worksafe, all of whom have been key players in
previous proposals about PPE regulations. All three agencies also provide a wider perspective of jobs requiring
protective gear, beyond construction activities. Therefore, we recommend that the Board staff consult directly
with all three organizations before proceeding with any final revisions to the proposal. California Labor
Federation and CRLAF representatives might add to our comments, and, if it were a collective conversation,
Worksafe may have other suggestions too.

Response:

All three of the agencies mentioned above, and in some cases more than one representative from an agency, are
mailed a copy of the Board’s Public Hearing Notices. The opportunity to comment during the 45-day comment
period is provided. The 45-day period comments are welcome and often result in further evaluation of
proposals. The Board seeks to reach out to a number of employers and organizations to receive feedback on
proposals even for rulemaking actions that do not undergo the benefit of an advisory committee process. The
Board uses phones, conference calls, e-mails and in some cases, in-person meetings to reach stakeholders.
Unfortunately, is it not possible to contact all employers and organizations that would be considered
stakeholders but that is why the 45-day comment period is a beneficial part of the State of California and the
Board’s rulemaking process.

Comment No. 7:

Ms. Wigmore commented that it is not clear how the feedback for the proposed changes was generated, beyond
the e-mail (on-line messages? individual phone calls? a meeting?). Nor is it clear who actually participated and
what changes they suggested. Extensive experience shows that in-person meetings and/or group conversations
bring more experiences to the table, generating better results and more complete understandings of issues. For
effective, fair and transparent feedback about proposed changes, we recommend that Board staff use this kind of
approach.

The comment included suggested steps and procedures for improving the Board’s rulemaking process. These
recommendations included, but were not limited to the following:



e Posting public notices about proposed changes with notices of meetings or conference calls.

e Ensure those who consistently attend Public Hearings and/or make rulemaking comments are notified of
proposals and receive notices.

e Send those who participated, and those who did not participate in the process, the proposed changes by
the use of methods such as website links or e-mail.

e Use group conversations (e.g., in-person meetings and conference calls) about proposals during which
minutes are taken.

e Post minutes that provide a public record of who participated and what the recommendations were
including what agreement or consensus, if any, was reach. Also, include information as to the “next
steps” in the rulemaking process.

Response:

The recommendations in this comment are relevant in large part for rulemakings that require the use of an
advisory committee. To a large degree, the Board staff uses the majority of these recommendations when
arranging and preparing to conduct an advisory committee whose members will assist staff in the development
of a proposal. Further, the Board uses most of these suggested methods, where practicable, except drafting
meeting minutes when undergoing a rulemaking action that does not require the use of an advisory committee.
This particular rulemaking did not require the use of an advisory committee. Additionally, see the response to
comment No. 6.

Therefore, the Board does not believe that further modification to the proposal is necessary as a result of
comments Nos. 6 and 7.

The Board thanks Ms. Wigmore for her comments and participation in the Board’s rulemaking process.

Mr. David Y. Shiraishi, MPH, Area Director — Oakland Area Office of the U.S. Department of Labor,
Occupational Safety and Health Administration, by letter dated May 14, 2014.

Comment:

Mr. Shiraishi stated that their review of the proposal had been completed and that the proposed standard appears
to be commensurate with the federal standards.

Response:

The Board thanks Mr. Shiraishi for his review and comments related to this proposal.

1l. Oral Comments

Oral comments received at the April 17, 2014 Public Hearing in Sacramento, California.

Mr. Bill Jackson, Board Member.




Comment:

Mr. Jackson recommended that the Board staff review all of the places in each of the safety orders where
personal protective equipment is mentioned and make them more uniform unless there is a reason that the
standard for personal protective equipment in one of the safety orders must be different from the others. He said
that doing this will create less confusion for the public.

Response:

There are numerous vertical industry standards within the CSO and GISO as well as other Title 8 Safety Orders
that are much more prescriptive than those in the generalized PPE standards of the CSO, Section 1514 and the
GISO, Section 3380. Certain industries, by the nature of their operations, present hazards to employees that
require more specific guidance(s) that may be different in that they extend beyond the generalized PPE
provisions of Sections 1514 and 3380. Examples include, but are not limited to, activities such as working on
or near energized electrical systems in the Low and High Voltage Safety Orders. Operations that involve the
removal of asbestos or other hazardous materials or exposure to harmful particulates require special precautions,
procedures and care with respect to the use of PPE. To review all of the requirements in all of the Title 8 safety
orders that mention the use of PPE would include sections outside the scope of this rulemaking.

Further, by reviewing all Title 8 standards to consider potential uniformity with the general provisions of
Sections 1514 and 3380, it is a concern that prescriptive and detailed PPE procedures for certain hazardous
industries could be weakened or lessened. Therefore, the Board does not believe that modification to the
proposal as a result of this comment is necessary.
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