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[bookmark: _heading=h.lf1bm2jdize5]QUALITY ASSURANCE CHECKLIST
The following Quality Assurance Checklist is a template for psych medical-legal reports. It is a tool to help physicians develop their reports and is not a required format or template. 
[bookmark: _heading=h.h4horiez7uu]
[bookmark: _Toc216695310]REPORT HEADER

Name: List your Full Name, credential (MD, DO, PhD, PsyD, DC, etc.), and specialty for the exam.
Date:  Enter the date of the report.
[bookmark: _Hlk216522798]Report Recipients:  List the names of report recipient(s) and their addresses/email, particularly if e-served. 
[bookmark: _heading=h.f0jrykt2k9oy]
[bookmark: _Toc216695311]WORKER’S IDENTIFYING INFORMATION

Name:		Injured worker's 
first and last name
DOB:		Date of birth
DOI:		Date of Injury / Injuries
EMP:		Name of Employer 
Claim#:	List Claim Number(s) 
WCAB#:	List WCAB Number(s) 
DOE:		Date of Evaluation
[bookmark: _heading=h.y41c2mww0wcn]
[bookmark: _Toc216695312]REPORT INTRODUCTION
[bookmark: _heading=h.q2lvwjm6prw]
[bookmark: _Toc216695313]Advocacy / Cover Letters
· Acknowledge and note the advocacy/cover letters from both applicant and defense representatives received (include date of letter and actual date received).
· Note if no letter(s) received.
· Suggest listing the specific/unique questions presented by the parties to ensure that you address all issues presented for the evaluation.
[bookmark: _heading=h.bfrr8mt2qc64]
[bookmark: _Toc216695314]LOCATION OF EVALUATION

[bookmark: _Hlk216523021]List the location name and street address of the evaluation. For telehealth evaluations, list the address listed on the panel selection form in accordance with Title 8 Cal. Code of Regulations Section 46.3(b).
· Please note: If the evaluation is performed by telehealth, there must be agreement in writing by all parties, including the injured worker, and it must be stated in the report that written authorizations have been received from all parties. The report must also state that a physical exam was not required. (per title 8 CCR section 46.3(a)(2) and Business and Professions code section 2290.5(b)) ATTESTATION: CA CODE OF REGULATIONS §35.5

[bookmark: _Toc216695315]ATTESTATION: CA CODE OF REGULATIONS §35.5 (h)

Provide an attestation that you have fulfilled §35.5 (h) Disclosure Requirements.
§35.5 (h) Disclosure Requirements: Each reporting evaluator shall include in the report a declaration under penalty of perjury that the evaluator did not discriminate in any way against the parties to the action or the injured worker in the evaluation process or in the content of the report.
[bookmark: _heading=h.jyeparby8i4g]
[bookmark: _Toc216695316]ATTESTATION: CA CODE OF REGULATIONS §40

Provide an attestation that you have fulfilled §40 Disclosure Requirements.
§40. Disclosure Requirements: QME shall advise an injured worker prior to or at the time of the actual evaluation that he or she is entitled to ask the evaluator questions, and the evaluator shall promptly answer questions about any matter concerning the evaluation process in which the QME and the injured worker are involved, and the QME must also advise the injured worker that the injured worker may discontinue the evaluation based on good cause.
[bookmark: _heading=h.9ysev593qc8z]
[bookmark: _Toc216695317]EVALUATOR STATUS

Provide role Identification: I am serving in this case as a(n):
· Qualified Medical Evaluator (QME)
· Agreed Medical Evaluator (AME)
· Primary Treating Physician (PTP)
· Independent Medical Examiner (IME) Appointed by the WCAB Judge (Regular Physician = official term pursuant to Labor Code Section 5701)
· Other (please clarify)
[bookmark: _heading=h.t1na3odfsvnc]
[bookmark: _Toc216695318]INDIVIDUAL(S) WHO ASSISTED IN THE PREPARATION OF THE REPORT 

List person(s) (including qualifications) who assisted (exclude interpreter or transcriber – see below) in the preparation of the medical-legal report or examination of the injured worker, including a Historian and/or Medical Records Summarizer.

Include both the individual and their qualification as applicable.

[bookmark: _Hlk216523476]If artificial intelligence is used in the medical legal report process, please consult with your licensing board as to disclosure to the parties of the use of artificial intelligence. In accordance with Labor Code section 4628, it appears consistent to disclose the use of artificial intelligence by listing at a minimum the name of the program and the purpose for which it is used. Physicians who utilize artificial intelligence in the preparation of the medical-legal report must attest to the accuracy of the information provided by any artificial intelligence application. Please be advised that this is a suggested best practice by the authors of this checklist. It is in no way intended to convey that the Division of Workers’ Compensation is in any way condoning, authorizing, or commenting on the legality of the use of Artificial Intelligence in the preparation of a medical legal report or in conducting a medical legal evaluation. Physicians should also be aware that the use of Artificial Intelligence in the medical legal reporting process may constitute a violation of Labor Code Section 4628 and could raise substantial breach of privacy issues.
[bookmark: _Toc216695319]OTHER INDIVIDUALS PRESENT DURING THE EVALUATION

List all other individuals present during the exam
· Injured worker’s family member, friend, other(s).
· [bookmark: _Hlk216523588]Interpreter (note language), including full name and certification #.
[bookmark: _heading=h.ecdk0wwgjz6]
[bookmark: _heading=h.hih85o6jcez5]
[bookmark: _Toc216695320]FACE-TO-FACE TIME WITH INJURED WORKER ()

List face-to-face time. Actual time spent between the physician and the injured worker.      
[bookmark: _heading=h.osmqxj58qozt]
[bookmark: _heading=h.a89ntqab025g]
[bookmark: _Toc216695321]MLFS BILLING INFORMATION

Include Medical Legal Fee Schedule (MLFS) code billing information and any modifiers
e.g., ML 201, ML 202; possible modifiers 92, 93, 94, 95, 96, 97, 98.

Modifier -96 is used for psychiatric and psychological evaluations. 

[bookmark: _Hlk216523816][bookmark: _Toc216695322]Interpreter
If billing modifier 93, describe how the use of the interpreter increased the amount of time for the evaluation.
Per  use of modifier 93 requires a description of the circumstance and the increased time required for the examination as a result. In order to bill modifier 93, consider adding the below or other language to your report (include the interpreter’s name, language interpreted, and certification #) to meet the Modifier 93 requirement for billing this modifier for the use of an interpreter:

[bookmark: _heading=h.ai4t7iklkrha]“This examination was conducted with the assistance of (Note language) interpreter (name of interpreter), certification number 	(Enter #) 	. The use of an interpreter increased the amount of time needed to complete a comprehensive examination. The interpreter was present during the entire interaction including the history and physical examination.”     
     

[bookmark: _Hlk216523909][bookmark: _Toc216695323]RECORDS AND REPORT CONSIDERATIONS
[bookmark: _heading=h.9c3mqyula95k]
[bookmark: _Toc216695324]Attestation of Number of Pages of Records Received/Reviewed

Physicians must attest to receiving Declaration(s) from the parties and state under penalty of perjury the number of pages received and billable page numbers.
When a received attestation is incorrect, here are several options to consider:
· Option #1: If the declaration(s) are incorrect and list the wrong number of pages sent, contact the party who sent the records to get a corrected attestation/declaration before reviewing the records.
· Option #2: Note any discrepancy and explain the rationale (i.e., the deposition was condensed to 4 pages per page, etc.) for the actual number of pages billed.
[bookmark: _Toc216695325]Missing Records, Attestations, or Declarations 

If no records were received or records were received without an attestation/declaration, note that the evaluation was performed without the benefit of records and explain why.

[bookmark: _Hlk216524092]Do not review the records without the declaration(s), as this is in violation of regulation section .
[bookmark: _heading=h.1ou7g2gr0rwc]
State whether there are missing records and specify what records are necessary for you to review to complete your report and/or to address certain issues (i.e., apportionment).

If, rather than the specific records, you are provided with a summary of the records from one of the parties/attorneys or from a prior evaluating physician, explain to the referral source that you cannot rely on such records to provide a report that reaches the standard of substantial medical evidence. A QME cannot comply with relevant portions of the Labor Code and the California Code of Regulations by reviewing only a summary of records in preparing the medical-legal report. Pursuant to the provisions of Labor Code § 4628(a)(2) and regulation § 41(c)(2), the physician must review all available records received as part of the medical-legal evaluation and/or the preparation of the medical-legal report.
[bookmark: _Toc216695326]Records Received More Than 10 Days from the Evaluation 

CA Regulation § 35(i) indicates the physician’s course of action if the records have not been received 10 days after the date of the evaluation.

· If the party fails to provide relevant medical records within 10 days after the date of the evaluation, and the evaluator is unable to obtain the records, the evaluator shall complete and serve the report to comply with the statutory time frames under section 38 of Title 8 of the California Code of Regulations.

· The evaluator shall note in the report that the records were not received within the required time period.

· The following language for your Medical-Legal report is suggested if records were not received within 10 days following the evaluation: 
“Records were received but not reviewed. Per CA Code of Reg § 35(i) since the records were not received within 10 days after the evaluation, if you would like this evaluator to review the records, please send a request for a supplemental report.” (If records were received with no Declaration, add – “Please also send the required Declaration, which includes the number of pages of records sent.”)
[bookmark: _heading=h.y7l82cn8pqt4]
[bookmark: _Toc216695327]INJURED WORKER IDENTIFYING INFORMATION
[bookmark: _heading=h.4v5g1ub6je0f]
Injured Worker Demographics
· Age
· Weight
· Marital status
· Handedness
· Gender
Employment Information
· Name of the employer
· Employment start date, and end date (if applicable)
· Job title
Current Work Status (include dates off work and return date to modified/full duty)
· [bookmark: _Hlk216524415]List any time off work including start and end date
· Working Modified Duty (with restrictions)
· Working Full Duty (without restrictions)
Job Duties / Description
· Include job duties/description, as described by the injured worker and any written job description received from employer, defense attorney or claims administrator.
· Note if there are any differences/discrepancies.
[bookmark: _Hlk216524470]Concurrent or Subsequent Employment
· List and describe any concurrent or subsequent employment, noting employer(s) names, dates, job title, and job duties. Note if they are working with restrictions and if so, what they are. This includes any work as an app-based driver who transports people, goods, or food as an independent contractor.
[bookmark: _Hlk216524524]Overtime
· [bookmark: _heading=h.xvlnpg58pcck]Ask about frequency and amount of overtime hours worked.

[bookmark: _Toc216695328]HISTORY OF INJURY

Obtain a detailed history of the event or events that the applicant is alleging caused the psych injury as reported by the injured worker. Having a history of the progression of symptoms, when the injured worker reported symptoms, when they sought treatment (if they did), any time they were taken off work for emotional distress, and other components of a chronological timeline can be important to accurately determine and support percentages of causative factors with this history. This can be particularly important when the evaluator is required to provide a Rolda analysis with a breakdown of the percentages of all causative factors. 

Ask about any potential personnel actions. (More information about personnel actions are discussed below in the “best practices” section of this Checklist) Please note: The medical-legal evaluator cannot determine what is a “personnel action” and must obtain information about all causative factors in the history, whether they appear to be a personnel action or not. 

Include a detailed chronological account of the onset and progression of the mental/emotional condition with special reference to the individual’s concerns.
 
· Date and circumstances of onset of the condition. 
· Date the individual reported that the condition began to interfere with work, and how it interfered. 
· Date the individual reported inability to work (if applicable) because of the condition and the circumstances. 
· Attempts to return to work and the results (if applicable).
· Outpatient evaluations and treatment for mental/emotional problems, including (if any): 
· Name of treating sources
· Dates of treatment (at least the date treatment began and the date it ended if it has ended)
· Type of treatment (name and dosage of medications, if prescribed)     
· Response to treatment     . 
· Hospitalizations for mental disorders, including: 
(1) Names of hospitals
(2) Dates of hospitalizations
(3) Treatment and response
  
· Make sure to specifically indicate what treatment is presently being received, including medication     . 
· Indicate if there is a mental/emotional condition that the injured worker relates to a physical injury and what the physical injury was as described by the injured worker. 
· If there is a discrepancy, contrast this with advocacy letters and/or medical records.
· Remember, where discrepancies or differing descriptions of the cause of injury exist, it is not the evaluator’s duty to make a determination as to which one (ones) is (are) correct, but rather to report the possible outcomes subject to determination by the workers’ compensation judge (WCJ).

[bookmark: _Toc216695329]LIST OF RECORDS / INFORMATION RECEIVED / REVIEWED

Include dates of medical records including surveillance, depositions, test results, imaging studies, etc.
[bookmark: _heading=h.jw8f06sorzdv]
[bookmark: _heading=h.jsfpop2cdjrb]
[bookmark: _Toc216695330]PERTINENT MEDICAL RECORDS SUMMARY

Provide a written summary of pertinent medical records.

Recommendation: In addition to the specific industrial injury(ies) in question, include the history of relevant or pertinent pre-existing and subsequent industrial and nonindustrial injuries and illnesses.

Some evaluators like to integrate the patient’s recollection contemporaneously to summarizing the medical records (and note any differences/disparities) while others choose to list the patient’s recollected Medical/Psychiatric history separately.
[bookmark: _heading=h.tsy3zlavtftm]
[bookmark: _Toc216695331]PRESENT / CURRENT SYMPTOMS 

Provide a summary documenting current symptoms and complaints.
Include the Following as Applicable:

· Document psychological symptoms -should include descriptors of frequency, duration, and severity if possible.
· Provoking/aggravating and palliative/alleviating factors.
· Document current physical complaints.
[bookmark: _heading=h.a1d48lz8j9r2]     

[bookmark: _Hlk216524698][bookmark: _Toc216695332]ACTIVITIES OF DAILY LIVING

Describe basic and instrumental ADLS based on AMA Guides Table 1-2 as it applies to psych, including any change(s) from pre-injury, such as: exercise, outdoor activities, recreation, household chores, etc.

Document functional impacts, due to mental functioning, including interference with, or changes in, activities of daily living (ADLs) and work ability, including the use of questionnaires. 

Include Information concerning the individual’s: (1) Activities of daily living. (2) Social functioning. (3) Ability to complete tasks timely and appropriately. (4) Episodes of decompensation and their resulting effects.

Describe the injured worker’s daily routine (an average day in his or her life), including any change(s) from pre-injury, such as exercise, outdoor activities, recreation, household chores, etc.

[bookmark: _heading=h.jw4wbsptio5o]
[bookmark: _Toc216695333]PAST MEDICAL HISTORY

Provide a written summary documenting the injured worker's past medical history, including both industrial and nonindustrial conditions.

List diseases, illnesses, accidents, and injuries.
· List surgeries and hospitalizations.

[bookmark: _heading=h.bz6x0vekjd3z]
[bookmark: _Toc216695334]PAST PSYCHIATRIC HISTORY


List mental health conditions that predated the claim, including any suicideattempts or self-harm 
Document any excessive alcohol use, recreational substance use and/or treatment.
Document past treatment including counseling, psychotherapy, psychiatric medication, or psychiatric hospitalization. 


[bookmark: _Toc216695335]FAMILY PSYCHIATRIC HISTORY

· List familial mental health conditions and treatment received.
· Document familial excessive alcohol use, recreational substance use and/or treatment.
Document any familial suicide attempts or suicides.

[bookmark: _Toc216695336]REVIEW OF PERSONAL HISTORY

This should include a longitudinal account of the individual’s personal life, including relevant:

Upbringing
Education including years/level of education
Social 
Legal
Financial
Military 
· Marital          
Occupational data and any associated problems in adjustment.
[bookmark: _heading=h.dhz19xmzbkd0]

[bookmark: _Toc216695337]MENTAL STATUS EXAMINATION 

The individual case facts will determine the specific areas of mental status that need to be emphasized from the examination, but generally the report should include a detailed description of the individual’s: 

· Appearance, behavior, and speech (if not already described). 
· Thought process (e.g., loosening of association). 
· Thought content (ego, delusion). 
· Perceptual abnormalities (e.g., hallucinations). 
· Mood and affect (ego, depression, mania).
· Sensorium and cognition (e.g., orientation, recall, memory, concentration, scope of information, and intelligence). 
· Judgment and insight.

[bookmark: _heading=h.k8afezp8govm]
[bookmark: _Toc216695338]PSYCHOLOGICAL TESTING 

Interpretation of any assessments performed and the relevance of scores obtained     . 


[bookmark: _Toc216695339]IMPRESSION / DIAGNOSES

Diagnosis/es: American Psychiatric Association standard nomenclature as set forth in the Diagnostic and Statistical Manual of Mental Disorders.
Justify your diagnosis/es based on current DSM criteria. 

[bookmark: _Toc216695340]DISCUSSION / SUMMARY
[bookmark: _heading=h.r5tpncg0r5b5]
Provide a brief discussion summary of the case, including relevant history, symptoms, whether they met or ever met criteria for a psychiatric disorder, diagnoses, if any, credibility, and overall impressions.

Address the Applicant's credibility, recognizing that the trier of fact makes the ultimate decision regarding overall credibility.  Comment on any inconsistencies in the information provided by the Applicant as compared to information found from your review of relevant records. 

[bookmark: _Toc216695341]CAUSATION OF INJURY 

Provide a written summary documenting your opinions on causation of injury. What role, if any, did the workplace play in the cause of the psychiatric injury? Were the workplace event/events the predominant cause of the psychiatric injury?  

State your opinion and rationale (how and why) for your determination. 

Labor Code Section 3208.3 (a): A psychiatric injury shall be compensable if it is a mental disorder which causes disability or need for medical treatment, and it is diagnosed pursuant to procedures promulgated under paragraph (4) of subdivision (j) of Section 139.2 or, until these procedures are promulgated, it is diagnosed using the terminology and criteria of the American Psychiatric Association's Diagnostic and Statistical Manual of Mental Disorders, Third Edition-Revised, or the terminology and diagnostic criteria of other psychiatric diagnostic manuals generally approved and accepted nationally by practitioners in the field of psychiatric medicine.

What is (are) the DSM diagnosis, if any? Physicians must justify which DSM version is being used in a case for diagnostic purposes, which is the first step in applying Labor Code Section 3208.3. At the time of this document's creation, the DSM-5 Text Revision is the most recent version of the DSM and the most research-based. Physicians are encouraged to utilize the most recent version of the DSM.  Explain why an earlier version of the DSM was used and why the current version was not utilized.

(b)(1) In order to establish that a psychiatric injury is compensable, an employee shall demonstrate by a preponderance of the evidence that actual events of employment were predominant as to all causes combined of the psychiatric injury.

Physicians cannot evaluate separate DSM diagnoses in isolation and “cherry-pick” one that meets the threshold of compensability, i.e., “actual events of employment are the predominant cause of all causes of a psychiatric injury.” This means that the QME cannot find one diagnosis to be non-industrial and the other to be predominantly industrial. The QME must take into account any mental disorders that an applicant brings to the workplace and include consideration of them to determine if the predominant cause of all causes is accounted for. See .

[bookmark: _Toc216695342]Labor Code Section 3208.3

Physicians must understand that  pertains to causation of a psychiatric condition and does not refer to the determination of permanent psychiatric impairment or apportionment of permanent disability. A physician’s determination of permanent psychiatric disability and apportionment, if any, of permanent disability is a separate analysis from the determination of industrial causation of the psychiatric injury itself. 
The term “preponderance of the evidence” means that it is more probable than not that actual events of employment were the “predominant” cause of the DSM diagnosis, causing a work-related psychiatric injury. The legal definitions of these terms drive whether a psyche claim is compensable or not compensable. “Preponderance of the evidence” is from Labor Code Section 3202.5 which states in pertinent part: “Preponderance of the evidence” means that evidence that, when weighed with that opposed to it, has more convincing force and the greater probability of truth.”

The term “actual events of employment” refers to a specific event or series of events, including perceived stress directly from job duties, dealing with the public, customers, deadlines, quotas, or other job requirements; or from relationships with co-workers and managers or supervisors that cause, aggravate, or exacerbate a DSM diagnosis. There may be some DSM diagnoses that involve hallucinations or delusions that are not “actual events of employment” where the applicant is imagining events that never occurred. This issue is resolved by a thorough differential diagnosis by the mental health evaluating expert. 
Many mental health evaluators and treating physicians erroneously believe that perceived stress on the job must be extreme or excessive to sustain a compensable psychiatric injury. In fact, there is no benchmark or threshold of 
to the level of job stress required by statute, regulation, or case law, as the perception of stress is individualized for each person. 
The term “predominant cause” means that a DSM diagnosis is caused more than 50% by actual events of employment. 

Exceptions to the predominant cause rule (see 3208.3 (b)(2) and (b)(3), and 3208.3(h) below for more detail):

· If the employee is a victim of a violent act, the threshold of compensability of a psychiatric injury is lowered from “predominant cause” or greater than 50% of all causes of a psychiatric injury to a “35 to 40 percent” of the causation of the psychiatric injury from all sources combined     . 

· The medical-legal evaluator must determine if the psychiatric injury diagnosis was substantially caused by personnel actions. The words “substantially caused” is a medical determination by the mental health evaluator which is 35% to 40% causative as to all causes of the psychiatric injury. Whether there are any personnel actions and if any of them are lawful, nondiscriminatory, and in good-faith are strictly legal factual determinations by the trial judge after a trial of the case.

[bookmark: _Toc216695343]How to Approach the Issues Raised in Section 3208.3 
	
[bookmark: _Toc216695344]Violent Acts
Labor Code Section 3208.3(b)(2) and (b)(3) must be read together. If the employee is a victim of a violent act, the threshold of compensability of a psychiatric injury is lowered from “predominant cause” or greater than 50% of all causes of a DSM diagnosis, to a “35 to 40 percent” of the causation of the DSM diagnosis from all sources combined     . The question of what constitutes a “violent act” is subject to a judicial determination     . See Larsen v. Securitas Security Services 2016 Cal. Wrk. Comp. P.D. LEXIS 237 [81 Cal. Comp. Cases 770] (Appeals Board noteworthy panel decision) in which a security guard getting struck by a car at night was considered a “violent act” resulting in compensable psychiatric permanent disability along with her physical injuries. This case involved a post-2013 date of injury involving a physical injury that resulted in a DSM psychiatric diagnosis. The key point in the case was that violence did not absolutely require human malice and could be expanded to injuries involving vehement force, e.g., Larsen being inadvertently struck by a car even at modest speed. 
Labor Code Section 4660.1 was enacted for injuries occurring on or after January 1, 2013, which generally prohibits an injured worker from receiving permanent disability for a psychiatric condition that results from a physical injury. Labor Code Section 4660.1(c)(2)(A) is a listed exception when a physical injury stems from a violent act resulting in a compensable psychiatric condition resulting in permanent psychiatric disability in addition to any physical permanent disability. The issue of whether an injury arises out of a violent act is a legal question for the judge to decide and is not a medical-legal issue for a doctor to decide. 

3208.3(c) It is the intent of the Legislature in enacting this section to establish a new and higher threshold of compensability for psychiatric injury under this division.

[bookmark: _Toc216695345]Employed Less than Six Months  
3208.3(d): Notwithstanding any other provision of this division, no compensation shall be paid pursuant to this division for a psychiatric injury related to a claim against an employer unless the employee has been employed by that employer for at least six months. The six months of employment need not be continuous. This subdivision shall not apply if the psychiatric injury is caused by a sudden and extraordinary employment condition. Nothing in this subdivision shall be construed to authorize an employee, or the employee's dependents, to bring an action at law or equity for damages against the employer for a psychiatric injury, where those rights would not exist pursuant to the exclusive remedy doctrine set forth in Section 3602 in the absence of the amendment of this section by the act adding this subdivision.
The evaluating mental health evaluator should determine and state in their report how long the injured worker was employed by the employer. An advocacy letter from each party can establish whether there were 6 months of employment. In addition, reviewing the applicant’s deposition testimony or questioning the applicant during the HPI can establish how long the applicant was employed. Remember, the six-month employment period does not have to be continuous. The issue of whether the applicant meets the 6-month employment threshold is a factual question for the judge to ultimately determine. 
The exception to the minimum 6-month employment for compensability for psyche injuries applies if a psyche injury occurs because of a “sudden and extraordinary” event of employment. The question of whether the psyche injury arises out of a sudden and extraordinary event is a question of fact to be determined by the judge. 
Case law indicates that the industrial injury must be both sudden and extraordinary     . An avocado picker who fell off a 24-foot ladder, sustaining physical and claiming psyche injuries, was considered sudden but not extraordinary because people who harvest avocados from trees routinely use ladders. State Compensation Insurance Fund v. Workers’ Compensation Appeals Board (Rigoberto Garcia) 204 Cal. App. 4th 766, 139 Cal. Rptr. 3d 215, 77 Cal. Comp. Cases 307. In contrast, a manager-trainee at Home Depot who had a rack of lumber fall off a shelf striking his leg causing physical and psyche injuries was considered both sudden and extraordinary because a retail employee would not expect the risk of merchandise falling off shelves unexpectedly and the occurrence here was sudden and extraordinary. See Matea v. Workers’ Compensation Appeals Board (2006) 144 Cal. App.4th 1435, 51 Cal. Rptr. 3d 314. 
[bookmark: _Toc216695346]Claim Filed After Termination or Notice of Termination
3208.3(e): Where the claim for compensation is filed after notice of termination of employment or layoff, including voluntary layoff, and the claim is for an injury occurring prior to the time of notice of termination or layoff, no compensation shall be paid unless the employee demonstrates by a preponderance of the evidence that actual events of employment were predominant as to all causes combined of the psychiatric injury and one or more of the following conditions exist:
(1) Sudden and extraordinary events of employment were the cause of the injury.
(2) The employer has notice of the psychiatric injury under Chapter 2 (commencing with Section 5400) prior to the notice of termination or layoff.
(3) The employee's medical records existing prior to notice of termination or layoff contain evidence of treatment of the psychiatric injury.
(4) Upon a finding of sexual or racial harassment by any trier of fact, whether contractual, administrative, regulatory, or judicial.
(5) Evidence that the date of injury, as specified in Section 5411 or 5412, is subsequent to the date of the notice of termination or layoff, but prior to the effective date of the termination or layoff.
(f) For purposes of this section, an employee provided notice pursuant to Sections 44948.5, 44949, 44951, 44955, 44955.6, 72411, 87740, and 87743 of the Education Code shall be considered to have been provided a notice of termination or layoff only upon a district's final decision not to reemploy that person.
(g) A notice of termination or layoff that is not followed within 60 days by that termination or layoff shall not be subject to the provisions of this subdivision, and this subdivision shall not apply until receipt of a later notice of termination or layoff. The issuance of frequent notices of termination or layoff to an employee shall be considered a bad faith personnel action and shall make this subdivision inapplicable to the employee.
Labor Code Sections 3208.3(e), (f), and (g) pertain to psychiatric claims that are filed after an employee is given notice of termination of employment, either before or after the actual date of termination of employment. These “post-termination” sections are legal questions for the judge to determine, and a medical-legal evaluator should ignore any references in an advocacy letter about the injured worker’s employment status at the time the psyche claim was filed. Post-termination defenses are strictly legal issues and are not medical-legal issues. 
[bookmark: _Toc216695347]Rolda Analysis/Personnel Actions
3208.3(h) No compensation under this division shall be paid by an employer for a psychiatric injury if the injury was substantially caused by a lawful, nondiscriminatory,      good faith personnel action. The burden of proof shall rest with the party asserting the issue.
Labor Code Section 3208.3(h) is the most often defense asserted by employers to refute a psyche claim. The medical-legal evaluator must determine if the DSM diagnosis was substantially caused by personnel actions. The words “substantially caused” is a medical determination by the mental health evaluator, which is 35% to 40% causative as to all causes of the DSM diagnosis. Whether there are any personnel actions and if any of them are lawful, nondiscriminatory, and in good faith are strictly legal factual determinations by the trial judge after a trial of the case. 
Best practices by defense counsel or employers include sending a copy of the applicant’s personnel records to the medical-legal and treating mental health experts to review as part of this process. However, the medical-legal evaluator cannot determine what is a “personnel action” nor can they determine if personnel actions were “lawful, nondiscriminatory, and in good faith.”  
A medical-legal evaluator may set up a matrix of causative factors of each DSM diagnosis, if applicable, and indicate what percentage of causation of a DSM diagnosis has occurred with each factor as follows:
[Employment Event #1 - ____% of causation of DSM _____] (e.g. PTSD)
[Employment Event #2 - ____% of causation of DSM ____  ] 
[Employment Event #3 - ____% of causation of DSM _____]
[Non-Industrial Factor - ____% of causation of DSM _____]
[Non-Industrial Factor - ____% of causation of DSM _____]
TOTAL: 100%
If the medical-legal evaluator does not know whether personnel actions are lawful, non-discriminatory, and in good faith at the time of the evaluation, the analysis above can still apply, and the matrix provides the framework for a judge to determine the factual issues for the work-related causes of the DSM diagnosis. For dual-diagnosed individuals, a separate analysis of causation should be indicated. This matrix is only a suggestion and is not required by statute or regulation. 
A QME or Primary Treating Physician (PTP) can provide an opinion on causation of a mental disorder before a judge’s determination of whether or not a personnel action was lawful, nondiscriminatory, and in good faith. The physician can state in their report something like “If the judge determines that the meeting between the applicant and her supervisor on June 19, 2025, resulting in the applicant’s immediate demotion was NOT a lawful, nondiscriminatory, good-faith personnel action, then that meeting and resulting demotion caused 51% of this applicant’s depressive disorder. The remaining 49% of the applicant’s depressive disorder is caused by other factors such as a divorce from her husband of 10 years in 2019, and her bout with skin cancer in 2022.” 
This method of analysis is NOT to be applied when causation of any psychiatric impairment and apportionment of permanent disability is determined in the medical-legal MMI report. The rubric above only applies to causation of the DSM diagnosis or causation of injury which is a separate analysis from causation of permanent disability. 
Case law from the Workers’ Compensation Appeals Board does have working definitions of the terminology “lawful,” “good-faith,” “non-discriminatory” “personnel actions.” The definitions are included in this checklist and narrative for everyone’s understanding and to clarify what the Appeals Board is looking for in a psychiatric analysis of cases where there is an alleged “psyche” component     . 
In Larch v. Contra Costa County (1998) 63 Cal. Comp. Cases 831 (Appeals Board en banc decision), writ denied in 64 Cal. Comp. Cases 1098, the WCAB en banc issued a decision that defines lawful, non-discriminatory, good faith personnel actions. The Larch case was cited and relied on in the WCAB en banc decision of Rolda, Inc. v. Pitney Bowes, Inc. (2001) 66 Cal. Comp. Cases 241.
Physicians cannot make an independent determination of these factors listed below     . As stated above, the determination of these factors are strictly that of the trial judge and a medical-legal evaluator or primary treating physician who writes medical-legal reports cannot second guess a judge’s determination of these facts. The WCAB provides us with the following definitions to be used in a good faith personnel action defenses pursuant to Labor Code Section 3208.3(h):
[bookmark: bookmark=id.599jhtvcspmn]1. “Personnel action” is defined as “An employer’s disciplinary action short of termination may be considered personnel actions even if they are harsh and if the actions were not so clearly out of proportion to the employee’s deficiencies so that no reasonable manager could have imposed such discipline … We conclude that a personnel action is conduct either by or attributable to management including such things as done by one who has the authority to review, criticize, demote, or discipline an employee. It is not necessary for the personnel action to have a direct or immediate effect on the employment status. Personnel actions may include but are not necessarily limited to transfers, demotions, layoffs, performance evaluations, and disciplinary actions such as warnings, suspensions, and terminations of employment” [see Larch v. Contra Costa County (1998) 63 Cal. Comp. Cases 831, 835 (Appeals Board en banc decision)].
2. “Good Faith” is defined to mean: “To be in good faith, the personnel action must be done in a manner that is lacking outrageous conduct, is honest and with a sincere purpose, is without an intent to mislead, deceive, or defraud, and is without collusion or unlawful design.” In other words, the personnel action must be “objectively reasonable” [see Larch v. Contra Costa County (1998) 63 Cal. Comp. Cases 831, 837 (Appeals Board en banc decision)].
3. “Lawful” is defined to mean “warranted or authorized by the law having the qualifications prescribed by law not contrary to nor forbidden by the law not illegal … The word ‘lawful’ more clearly implies an ethical content and usually imports a moral substance or ethical permissibility” [see Larch v. Contra Costa County (1998) 63 Cal. Comp. Cases 831, 838 (Appeals Board en banc decision)].
4. “Non-discriminatory” means whether the employer treated the applicant differently than others similarly situated without justification [see Larch v. Contra Costa County (1998) 63 Cal. Comp. Cases 831, 838 (Appeals Board en banc decision)].
(i) When a psychiatric injury claim is filed against an employer, and an application for adjudication of claim is filed by an employer or employee, the division shall provide the employer with information concerning psychiatric injury prevention programs.
(j) An employee who is an inmate, as defined in subdivision (e) of Section 3351, or their family on behalf of an inmate, shall not be entitled to compensation for a psychiatric injury except as provided in subdivision (d) of Section 3370.
(k) An employee who is an applicant, as defined in subdivision (h) of Section 3351, or their family on behalf of an applicant, shall not be entitled to compensation for a psychiatric injury except as provided in subdivision (d) of Section 3370.1.
Subsections of Labor Code Section 3208.3(i), (j), and (k) are not relevant to the compensability of a psychiatric claim from the perspective of a medical-legal evaluation by a mental health expert. In Labor Code Section 3208.3(k) the reference to Section 3370.1 is for applicants who were injured on the job prior to their commitment to a state mental hospital as being entitled to benefits to be held in trust pending release of the applicant from the hospital. 
FINAL NOTE: An evaluator cannot provide legal opinions, but must provide medical-legal findings regardless of if it appears the claim may be legally non-compensable based on above factors.   
[bookmark: _heading=h.fzvl8v1t36s9]
[bookmark: _Toc216695348]DISABILITY STATUS

State whether the individual has reached maximal medical improvement (MMI) and is permanent and stationary (P&S).

[bookmark: _Toc216695349]Criteria for Permanent and Stationary Status  
If the condition is well-stabilized and unlikely to change substantially in the next year with or without medical treatment, the individual is considered to have reached maximal medical improvement and is permanent and stationary.
If the injured worker is P&S/MMI: List date(s) achieved.

[bookmark: _Toc216695350]PERIODS OF TEMPORARY DISABILITY

Describe any periods of temporary partial and/or total disability, including the start and end dates if applicable.  This should be strictly from a psyche perspective.
· [bookmark: _Toc216695351]Temporary Partial Disability (TPD) 
Refers to a medical status in which a patient is not fully recovered from an injury or illness and has partial functional limitations that restricts their ability to perform certain job duties, but the patient is medically capable of working in a limited or modified capacity. 
· List any start date(s) (and end date(s) if applicable) of temporary partial disability and specify what restrictions the injured worker required/requires. 
 
· [bookmark: _Toc216695352]Temporarily Totally Disabled (TTD)
Refers to a medically determined period during which a patient is unable to work in any capacity in their usual occupational duties due to an illness or injury, with the expectation that the condition will improve over time and that the patient will eventually be able to return to work, either with or without restrictions, meaning they are not yet MMI/P&S.
· List any start date(s) (and end date(s) if applicable) of temporary total disability.
[bookmark: _heading=h.28b9n1zgqooq]
[bookmark: _heading=h.fg1bh2o59peg]
[bookmark: _Toc216695353]PERMANENT WORK RESTRICTIONS

At MMI status, indicate if they are capable of working full duty, working with restrictions, or not capable of a return to work at all in the usual and customary position. If they are capable of working with restrictions, please describe the necessary workplace restrictions. 
[bookmark: _heading=h.fzrqoimblb35]
[bookmark: _heading=h.azie0did1alh]
[bookmark: _Toc216695354]PSYCHIATRIC IMPAIRMENT RATING

When an evaluating mental-health specialist declares an applicant to be at maximum medical improvement (MMI), psychiatric impairment shall be evaluated by the physician using the DSM IV Global Assessment of Function (GAF) scale. This regulatory requirement does not obligate the QME to adopt DSM-IV diagnostic criteria for case conceptualization, diagnosis, treatment planning, or clinical documentation.

The resultant GAF score shall then be converted to a whole person impairment rating using the GAF conversion table. (Refer to 2005 PDRS P17-20 ). 

The evaluator must provide a detailed rationale for the rating     . 

[bookmark: _Toc216695355]Almaraz-Guzman Analysis

If the standard rating does not provide the most accurate impairment rating, provide an Almaraz Guzman analysis. See   . Explain why the standard approach is not the most accurate and why an alternative method within the four corners of the AMA Guides 5th Edition is more accurate. The QME must stay within the four corners of the AMA Guides, 5th edition. The QME must explain how and why the medical evidence supports the medical opinion.

[bookmark: _Toc216695356]Adding Vs. Combining (CVC Table)

The CVC Table applies as a default in accordance with the 2005 Permanent Disability Rating Schedule and the AMA Guides in Chapter 1 on pages 9-10. On July 10, 2024, The Workers' Compensation Appeals Board issued an en banc (as to Sections I, II, and IV), Opinion and Decision After Reconsideration in Sammy Vigil v. County of Kern (2024) 89 Cal. Comp. Cases 686 (Appeals Board en banc decision). The Combined Values Chart (CVC) in the Permanent Disability Ratings Schedule (PDRS) may be rebutted and impairments may be added where an applicant establishes the impact of each impairment on the activities of daily living (ADLs) and that either:
(a) there is no overlap between the effects on ADLs as between the body parts rated; or
(b) there is overlap, but the overlap increases or amplifies the impact on the overlapping ADLs.

There is some case law,  Eddie Avakian, v. City of Baldwin Park, 2024 Cal. Wrk. Comp. P.D. LEXIS 452—WCAB Noteworthy Panel:   that allows a physician in one medical specialty to comment upon whether impairments determined by other medical specialties can be added or combined. A psychiatrist or psychologist must state how and why impairments in other medical specialties should be added to the psychiatric impairment(s) found in a given case. 
[bookmark: _heading=h.q0wpv04yttrq]
[bookmark: _Toc216695357]APPORTIONMENT (Causation of Permanent Psychiatric Disability)

Identify all the contributing causal factors of the applicant's permanent psychiatric disability. Provide a discussion of each approximate percentage of the permanent psychiatric disability that was directly caused by the industrial injury/ies, and each approximate percentage that was caused by other pre, concurrent, and post non-industrial factors. The discussion should include language as to how and why you arrived at your conclusions on apportionment. 
Your percentages related to causation of permanent psychiatric disability may be different from your percentages related to causation of psychiatric injury.
Please note: According to Labor Code Section 4660.1 (c), there shall be no increase in an impairment rating for a psychiatric disorder arising out of a compensable physical injury for injuries occurring on or after January 1, 2013.  The only exceptions are when the compensable psychiatric injury resulted from being the victim of a violent act, direct exposure to a significant violent act, or a catastrophic injury. The determination as to whether or not these exceptions apply is not a medical conclusion but a legal one     . Therefore, this issue is deferred to the trier of fact. As such the evaluator must still provide findings of apportionment. 
[bookmark: _heading=h.whf63hdyhzjv]
[bookmark: _Toc216695358]FUTURE MEDICAL CARE NEEDS

Summarize any recommended future medical treatment needed
Title 8 Cal. Code of Regulations section 10682(b)(10) requires commentary on “Treatment indicated, including past, continuing and future medical care.” 

California workers’ compensation law requires claims administrators to authorize and pay for medical care that is “reasonably required to cure or relieve” the effects of the injury.
· This means care that follows scientifically based medical treatment guidelines.

See DWC Physician Education
· Qualified Medical Evaluators
· Medical Treatment Utilization Schedule & MTUS Drug Formulary
· Medical Legal Report Writing

In accordance with Labor Code sections 4061.5 and 4062 and title 8 CCR section 35.5(g)(2), an Agreed Medical Evaluator or Qualified Medical Evaluator shall not provide an opinion on any disputed medical treatment issue but shall provide an opinion about whether the injured worker will need future medical care to cure or relieve the effects of an industrial injury. Commenting on future medical care in terms of the MTUS is best practice while not required by statute nor regulation. Commenting on current medical treatment as being reasonable and necessary is appropriate. 

[bookmark: _Toc216695359]DISCLAIMER

Include a disclaimer in your report; For example:
Under penalty of perjury, I declare the following to be true and correct:
· I certify that I have not discriminated against any party to this action or the injured worker in the evaluation process or in the content of this report.

· I certify this examiner reviewed the history and the past medical records directly with the injured worker. The examination of the injured worker, and interpretation of tests and assessments, was all performed by this examiner. The dictation and the review of the final report were performed entirely by me. The opinions and conclusions contained in this report are entirely my own.

· I declare, under penalty of perjury, that the information contained in this report, and any attachment is true and correct, and that pursuant to Labor Code Section 4906(h), I have not violated Section 139.3. to the best of my knowledge and belief, except as information that I have indicated was received from others. As to that information, I declare under penalty of perjury that I have accurately detailed the information provided to me and, unless otherwise noted, I believe it to be true.
[bookmark: _heading=h.ewzq7wrnoe5o]
[bookmark: _Toc216695360]CLOSING IDENTIFIERS

· Physician’s name.
· Date signed.
· City and County where signed.
· Signature of Physician.
[bookmark: _heading=h.kgopu61ywgy6]
[bookmark: _Toc216695361]AFTER COMPLETING YOUR REPORT

[bookmark: _Toc216695362]Where to Send Reports:
· Report Provision: Make sure to submit copies of the report to the appropriate parties. Include Proof of Service.
· 8 CCR §36. Service of Comprehensive Medical-Legal Evaluation Reports by Medical Evaluators Including Reports Under Labor Code Section 4061.
· All QME reports (initial and all supplemental reports) shall be served by the evaluating physician on the injured worker, their attorney if any, the claims administrator, if none, then the employer and defense attorney, if any. Use Form 122.
· 8 CCR §36.5 Service of Comprehensive Medical/Legal Report in Claims of Injury to Psyche. 
· All QME reports (initial and all supplemental reports) shall be served by the evaluating physician on the injured worker’s attorney, if any, the claims administrator or if none then the employer, and defense attorney, if any.
· Service of a report related to the psyche may be served on the injured worker or on a physician designated by the injured worker at the time of the evaluation. See Form 121. 
· 8 CCR §36.7. Electronic Service of Medical-Legal Reports by Medical Evaluators.

For a REPRESENTED injured worker:
· Complete DWC Form 122 AME or QME Declaration of Service of Medical - Legal Report (Lab. Code § 4062.3(i)).
For an UNREPRESENTED injured worker:
· Here is the link to the Disability Evaluation Unit (DEU) which must be served a copy of the report if the applicant is P&S/MMI.
[bookmark: _Toc216695363]Required Forms: 
Go to Instructions for Panel QMEs to be used in Unrepresented Cases where you have found Permanent Impairment.
· DWC-AD 100 Employee’s Permanent Disability Questionnaire.
· Employee should bring the form to exam.
· If not, print out and have the injured worker fill out.
· DWC-AD 101 Request for Summary Rating Determination.
· Sent with Medical Records from Claims Administrator.
· Administrator.
· DWC-CA 10232.1 EAMS Cover Sheet
· DWC-CA 10232.2 EAMS Separator Sheets
· QME Form 111 Qualified Medical Evaluator’s Findings Summary form 
(for unrepresented cases only)
[bookmark: _Toc216695364]Form Required For MMI/P&S Reports Only:
· If MMI and you are the first physician finding the injured worker MMI, fill out and submit DWC AD Form 10133.36 (SJDB) Physician's Return-to-Work & Voucher Report
[bookmark: _Toc216695365]Forms For Psyche Reports Only:
· QME Form 120 Voluntary Directive for Alternate Service of Medical Legal Evaluation Report (if applicable)
· QME Form 121 Declaration Regarding Protection of Mental Health Record (if applicable)
[bookmark: _heading=h.r3s489xzchz6]
IMPORTANT TERMS & CONCEPTS
[bookmark: _heading=h.gmvjqv6ul7lq]
[bookmark: _Toc216695366]Substantial Medical Evidence
The sequential analysis of what constitutes substantial medical evidence is best described in Part II.E. of the California Workers’ Compensation Appeals Board (WCAB) en banc decision Escobedo v. Marshalls, 70 Cal. Comp. Cases 604, 620-621 (2005). 
To be substantial evidence, expert medical opinion must be framed in terms of reasonable medical probability, be based on an accurate history and examination, and must set forth the reasoning used to support the expert conclusions reached. (Yeager Construction v. Workers' Comp. Appeals Bd. [Gatten] (2006) 145 CA4th 922)
Substantial evidence can include medical records, lab tests, expert opinions, witness testimony, and other forms of proof that show an employee's injury was work related.
Physicians must explain how (what evidence) and why (the evidence or their medical opinion) they came to a given conclusion. 
Substantial medical evidence means "more than a mere scintilla. It means such relevant evidence as a reasonable mind might accept as adequate to support a conclusion." Richardson v. Perales, 402 U.S. 389, 401 (1971).
1. In order to constitute substantial evidence, a medical opinion must be predicated on reasonable medical probability (>50% i.e., more likely than not).
2. A medical opinion is not substantial medical evidence if based on facts no longer germane, on incorrect legal theories, on inadequate medical histories or examinations, or on surmise, speculation, conjecture, or guess. 
3. A medical report is not substantial medical evidence unless it sets forth the reasoning behind the physician’s opinion, not merely his / her conclusions.
4. A medical opinion must be framed in terms of reasonable medical probability. It must not be speculative, it must be based on pertinent facts and on an adequate examination and history, and it must set forth reasoning in support of its conclusions.
Key elements of an expert’s opinion that ensure that it rises to the level of substantial evidence:
1.	Expert's testimony or opinion must involve matters beyond common experience.
2.	Expert's opinion must be based on assumptions of fact supported by the evidence.
3.	The assumptions of fact must be the type that are reasonably relied upon by other experts.
4.	The controlling factors relied upon by the expert cannot be based on conjecture or speculation.
5.	The expert must display a familiarity with the appropriate legal theory to be applied to the facts of the case.
6.	The expert must relate the reasoning by which they progress from their material to their conclusion. This would be the how and why.
[bookmark: _Toc216695367]Causation of Industrial Injury
An industrial injury is defined as, “any injury or disease arising out of the employment” which causes any disability or need for medical treatment.
· Specific Injury: Occurs as a result of an incident or exposure which causes any disability or need for medical treatment.
· Cumulative Injury: Repetitive mental and/or physical traumatic activities that occur over time, with the combined effect causing any disability or need for medical treatment.
See Labor Code Section 3208 and Section 3208.1
The question of whether an injury is work-related or not is divided into two parts: 
1.	Did the injury “arise out of employment” (AOE)? 
2.	Did the injury “occur in the course of employment” (COE)? 
Because the physician provides direct evidence on whether and how the activities of work led to the current injury, the physician answers the question of whether the injury arose out of employment (AOE). A physician will determine if an industrially related injury is a specific injury, cumulative trauma injury, compensable consequential injury or a combination of the foregoing.
The question of whether an injury occurred in the course of employment (COE) is not a medical question because it involves the circumstances of the accident or exposure. 
If COE is in dispute, a workers’ compensation judge will decide the issue based on evidence offered by the employee, the employer, or other witnesses and on legal precedents.
See Labor Code Section 3600
Liability: Liability for the injury “shall, without regard to negligence, exist against an employer for any injury sustained by his or her employees arising out of and in the course of employment and for the death of any employee if the injury proximately causes death,” in those cases where the conditions of Labor Code 3600(a) are met.
Presumptions: There are presumptions for some injuries and employment (which are largely a legal issue). Presumption of injuries is in Labor Code Sections 3212 through 3213.2. There is also a presumption that the injury is accepted if the employer does not deny liability within a prescribed time period of receipt of the claim form. See Labor Codes Section 5401 and 5402.
Statutory Defenses: There are also statutory defenses to injuries. These defenses can be found in Labor Code section 3600.
[bookmark: _Toc216695368]Cumulative Trauma

For purposes of this document, CT refers to cumulative trauma, but other terminology includes:
· Cumulative trauma disorders (CTDs)
· Repetitive Stress Injury (RSI)
· Overuse syndrome
· Repetitive motion disorders
From a medical perspective, cumulative trauma disorders (CTDs) can affect many body systems, including the spine, joints, muscles, tendons, ligaments, nerves, hearing, vision, cardiopulmonary, cancer from carcinogen exposure, vascular, psychiatric, and others. 
Examples of cumulative trauma include:
· Musculoskeletal injuries as a result of repetitive motion, vibration, excessive force, awkward position, awkward postures, prolonged repetitive motions, productivity stress (pressure to perform), prolonged exposures, and tasks performed above the norm (for that individual). 
· Industrial noise-induced hearing loss is a cumulative trauma due to repetitive exposure to injurious noise levels. 
· A psychiatric injury may be cumulative rather than due to a specific work event.
Labor Code Section 3208.1 states that an injury may be either:
· Specific: occurring as the result of one incident or exposure which causes disability or need for medical treatment; or
· Cumulative: occurring as repetitive, mentally or physically traumatic activities extending over a period of time, the combined effect of which causes any disability or need for medical treatment. The date of a cumulative injury shall be the date determined under Labor Code Section 5412.
Labor Code Section 5412 determines the date of a CT injury for triggering the Statute of Limitations.  The date of injury for a cumulative trauma injury is determined by a judge. The physician’s role is to determine what if any “injurious exposure” occurred during the period of employment. 
· “The date of injury in cases of occupational diseases or cumulative injuries is that date upon which the employee first suffered disability therefrom and either knew, or in the exercise of reasonable diligence should have known, that such disability was caused by his present or prior employment.”
Labor Code Section 5500.5 determines the date of a CT injury for Carrier Liability Purposes. This too is determined by a judge. 
· As stated above, Labor Code Section 5412 determines the date of the CT injury, which triggers the statute of limitations for the applicant. However, Labor Code Section 5500.5 provides a different formula for determining the date of a CT injury with regard to which employer is liable for the workers’ compensation benefits.
Labor Code Section 5500.5 provides, in part, that liability: 
· is “…limited to those employers who employed the employee…” during a period of one year “…immediately preceding either the date of injury, as determined pursuant to Section 5412,” or
· “the last date on which the employee was employed in an occupation exposing him or her to the hazards of the occupational disease or cumulative injury,” whichever occurs first.
The applicant may have two different dates of injury for the same CT claim. 
Takeaway: There are two ways to fix the end date for that one-year window:
· The year leading up to the date of injury defined in Labor Code Section 5412 (knowledge plus disability), or
· The year leading up to the last date of employment with the injurious exposure.
Labor Code Section 5500.5 tells us directly: “whichever occurs first.”
Labor Code Section 3208.1
· Explains that the date of injury for cumulative traumas (CT), which determines when the applicant’s statute of limitation is triggered, is governed by Labor Code Section 5412
· That would be when the applicant has both disability plus knowledge that his or her disability is work-related
Labor code Section 5500.5
· Explains what the CT date of injury would be, with regard to determining carrier employer liability
· This is either the applicant’s “last injurious exposure” or the date determined by Labor Code Section 5412, whichever date arrives first. 
[bookmark: _Toc216695369]Causation of Psychiatric Industrial Injury

A psychiatric injury must be predominantly (greater than 50%) caused by actual events of employment in order to be compensable. The exception for this is if the psychiatric injury resulted from the employee being a victim of a violent act or from direct exposure to a violent act. In those cases, events of employment only need to be substantially (35-40% or greater) caused by these events for the injury to be compensable. 
A psychiatric injury is not considered compensable if:
· The psychiatric injury is caused 35% or more by good faith personnel actions.
· The claim is filed post-termination*
· The employee has been employed less than 6 months*
· The date of injury is on or after 1/1/2013 and the psychiatric injury is a derivative of a physical injury* 
* There are exceptions to each of these preclusions that may apply detailed in the Labor Code. See Labor Code Section 3208.3 and Section 4660.1.
[bookmark: _Toc216695370]Permanent & Stationary (P&S) / Maximal Medical Improvement (MMI)

“Permanent and stationary status” is the point when the employee has reached maximal medical improvement, meaning his or her condition is well stabilized and unlikely to change substantially in the next year with or without medical treatment. 
Permanent and stationary is a term used in workers’ compensation interchangeably with maximum medical improvement. 
In many cases, a future medical award will be included to cover ongoing treatment. There may be fluctuations in symptoms and potential flare-ups deserving increased medical attention. 
8 CCR § 9785. Reporting Duties of the Primary Treating Physician
8 CCR §10152. Disability, When Considered Permanent
[bookmark: _Toc216695371]Permanent Disability

The AMA Guides Fifth Edition (2000) defines permanent disability as a lasting impairment that alters an individual’s capacity to meet personal, social, or occupational demands because of an impairment.
An impairment is defined as “A loss, loss of use, or derangement of any body part, organ system, or organ function.”
The California Division of Workers’ Compensation defines a permanent disability as any lasting disability that results in a reduced earning capacity after maximum medical improvement is reached. 
It is important for physicians to recognize that the impairment rating derived through the use of the AMA Guides is only one component used to develop a permanent disability rating for injured workers. 
The impairment rating is adjusted to account for the worker’s diminished future earning capacity, occupation, and age at the time of injury to obtain the final permanent disability rating. 
[bookmark: _Toc216695372]New & Further Disability

If the condition and disability worsen over time, within 5 years of the date of injury, the injured worker may file for New & Further Disability which would lead to reevaluation regarding the current disability and the impairment by the medical legal evaluator. 
According to Labor Code Section 5410:
[bookmark: _heading=h.wqcupa9ea214]"Nothing in this chapter shall bar the right of any injured worker to institute proceedings for the collection of compensation within five years after the date of the injury upon the ground that the original injury has caused new and further disability.”
[bookmark: _Toc216695373]Almaraz-Guzman (A-G) Analysis

Once an injured worker is deemed permanent stationary, the physician evaluator is tasked with providing the most accurate impairment rating.
First, a standard AMA Guides, 5th Edition rating is provided. 
Secondly, if the standard rating is not the most accurate assessment of impairment, Almaraz-Guzman can be invoked with the following requirements:
1. Must provide the most accurate impairment rating.
2. Must stay within the four corners of the AMA Guides, 5th Edition.
3. Any Table, Chapter or Method can be used.
4. A-G is not to be used to achieve a desired result.
5. Opinion must be substantial medical evidence within a reasonable degree of medical probability – evaluator must explain with facts to support the A-G alternate rating.
6. Physician shall explain how (what evidence) and why (that evidence or their medical opinion) their determination is supported. 
When conducting an Almaraz-Guzman (A-G) Analysis, the physician evaluator may consider various forms of substantial medical evidence to support the alternate rating. Here are some examples:
1. Diagnostic Tests: Results from diagnostic tests such as X-rays, MRIs, CT scans, or other imaging studies can provide objective evidence of the extent of the impairment and its impact on the injured worker's functionality.
2. Clinical Findings: The physician's own clinical observations and findings during physical examinations can be considered substantial medical evidence. These may include range of motion limitations, muscle strength assessments, sensory abnormalities, or other relevant clinical indicators.
3. Treatment Records: Detailed records of the injured worker's medical treatment and interventions can provide valuable information. This may include surgical reports, therapy notes, medication history, or any other documented treatment modalities that demonstrate the severity and progression of the impairment.
4. Medical Literature: Peer-reviewed medical literature can be referenced to support the alternate rating. The evaluator may cite relevant studies, research articles, or authoritative publications that demonstrate the correlation between specific impairments and their impact on functional abilities.
5. Expert Opinions: Consultations with other medical specialists or experts in the field can provide additional support for the alternate rating. Expert opinions should be based on their clinical expertise and knowledge in the specific area of impairment being evaluated.
6. Longitudinal Evidence: Evidence collected over time, including multiple evaluations, treatment progress reports, or documented changes in the injured worker's condition, can be used to establish the extent and progression of the impairment.
7. Functional Assessments: Functional assessments involve evaluating the injured worker's ability to perform specific tasks or activities related to their impairment. These assessments may include functional capacity evaluations, work simulation tests, or other standardized measures that objectively quantify the individual's functional limitations.
8. Medical Records: Comprehensive medical records, including progress notes, consultation reports, and relevant correspondence, can provide a holistic view of the injured worker's medical history and treatment trajectory. These records can help establish the severity, causation, and impact of the impairment.
9. Peer-Reviewed Guidelines: The physician evaluator may refer to established guidelines or consensus statements from reputable medical associations or expert panels. These guidelines often provide evidence-based recommendations for assessing impairments and can lend support to the alternate rating derived from the A-G Analysis.
10. Published Case Studies: Published case studies that describe similar cases or scenarios can be utilized to strengthen the medical evidence. These studies may present detailed information about the impairments, functional limitations, and outcomes, offering comparative evidence to support the alternate rating.
11. Patient Reported Outcomes (PRO): Patient-reported outcome measures, such as pain scales, disability questionnaires, or quality of life assessments, can provide valuable insights into the subjective experience of the injured worker. PRO data can supplement the objective medical evidence and contribute to a more comprehensive understanding of the impairment's impact.
It is important for the physician evaluator to ensure that the selected evidence is relevant, reliable, and directly supports the alternate rating derived from the A-G Analysis. The evaluator should clearly explain how the evidence relates to the impairment and why it justifies the proposed rating, providing a comprehensive and well-supported rationale for their determination.
It's important to note that the selection and utilization of substantial medical evidence will depend on the specific case, the nature of the impairment, and the available documentation. The physician evaluator should exercise professional judgment and ensure that the evidence chosen is relevant, reliable, and aligns with the guidelines outlined in the A-G Analysis.
When selecting and utilizing substantial medical evidence for the alternate rating derived from the Almaraz-Guzman (A-G) Analysis, there are several important considerations to keep in mind. These considerations help ensure that the evidence chosen is relevant, reliable, and appropriately supports the alternate rating. Here are some key factors to consider:
1. Relevance: The selected medical evidence should directly address the specific impairment being evaluated. It should demonstrate a clear connection between the impairment, its impact on functionality, and the alternate rating being proposed. The evidence should be specific to the injured worker's condition and align with the relevant provisions of the AMA Guides, 5th Edition.
2. Reliability: The medical evidence should be based on reliable sources and recognized standards of medical practice. It should come from reputable medical literature, peer-reviewed studies, expert opinions, or well-established guidelines. The evidence should be supported by scientific validity, methodological rigor, and consensus within the medical community.
3. Consistency: The selected evidence should be consistent with the overall medical documentation and clinical findings related to the injured worker's impairment. It should align with other medical records, diagnostic tests, treatment reports, or independent evaluations, if available. Consistency across different forms of evidence strengthens the credibility and reliability of the alternate rating.
4. Objectivity: Whenever possible, the selected evidence should be objective and measurable. Objective evidence, such as diagnostic test results, imaging studies, or physical examination findings, carries more weight than subjective reports alone. However, subjective patient-reported outcomes and clinical observations can still be valuable as long as they are well-documented and supported by other objective measures.
5. Clinical Expertise: The physician evaluator's own clinical expertise and experience should guide the selection and interpretation of the medical evidence. Their professional judgment should be based on their knowledge of the medical field and familiarity with the specific impairment being assessed. Expertise in the relevant specialty areas can enhance the credibility of the alternate rating.
6. Transparency: The physician evaluator should be transparent in explaining how the selected medical evidence supports the alternate rating. They should clearly articulate the rationale behind their determination, highlighting the specific evidence used and its relevance to the impairment. The evaluator should provide a detailed explanation of the supporting facts, studies, or clinical observations that justify the alternate rating.
By carefully considering these factors, the physician evaluator can ensure that the substantial medical evidence chosen for the alternate rating is appropriate, reliable, and persuasive. This helps strengthen the validity of the A-G Analysis and promotes a more accurate assessment of the impairment.
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Apportionment of permanent disability in California is all about parceling out all of the industrial and nonindustrial contributing-causal factors of the injured worker’s permanent disability once the injured worker is at maximal medical improvement (MMI) / permanent and stationary (P&S). 
Apportionment is based on the California Labor Code Sections 4663 and 4664. 
When considering apportionment, the following are three critical portions or provisions of Labor Code Section 4663:
· Apportionment of permanent disability shall be based on causation (of permanent disability).
· A physician who prepares a report addressing the issue of permanent disability due to a claimed industrial injury shall in that report address the issue of causation of the permanent disability.
· For a physician’s report to be considered complete on the issue of permanent disability, the report shall include an apportionment determination. A physician shall make apportionment determination by finding:
· What approximate percentage of the permanent disability that was caused by the direct result of injury arising out of and occurring in the course of employment, and
· What approximate percentage of permanent disability was caused by other factors both before and after the industrial injury, including prior industrial injuries. 
In Escobedo (2005) 70 CCC 604, the WCAB basically provided an analytical roadmap as to the construction and application of the apportionment statutes.
California Labor Code Section 4664 states that:
· The employer shall only be liable for the percentage of permanent disability directly caused by the injury arising out of and occurring in the course of employment.
· If the applicant has received a prior award of permanent disability, it shall be conclusively presumed that the prior permanent disability exists at the time of any subsequent industrial injury. This presumption is a presumption affecting the burden of proof.
· The accumulation of all permanent disability awards issued with respect to any one region of the body in favor of one individual employee shall not exceed 100 percent over the employee’s lifetime unless the employee’s injury or illness is conclusively presumed to be total in character pursuant to Section 4662.
· Nothing in this section shall be construed to permit the permanent disability rating for each individual injury sustained by an employee arising from the same industrial accident, when added together, from exceeding 100%.
A physician preparing a medico-legal report is tasked in part to determine apportionment of the disability arising from the specific and/or cumulative industrial injury(ies) in question but also prior or subsequent injuries or illnesses and nonindustrial contributing-causal factors that are the contributing cause of the disability.
· These nonindustrial contributing-causal factors may include asymptomatic conditions or underlying pathology that may or may not have been known or causing symptoms or disability prior to or at the time of the industrial injury.
· The key inquiry for the reporting physician is to determine whether any underlying pathology or previously asymptomatic conditions are contributing-causal factor(s) of the applicant’s current permanent disability.
In essence, the purpose of apportionment is to limit the employer’s liability to the percentage of actual permanent disability caused by the current industrial injury(ies), not to determine what the level of permanent disability would have been absent the nonindustrial cause.
It is not enough to know the etiology or cause of a particular underlying pathology (congenital, developmental, heredity, etc.), or asymptomatic condition, but rather what approximate percentage the extent or severity of the pathology or disease process itself (confirmed by diagnostic studies and supported by substantial evidence) is a present contributing-causal factor of the injured worker’s permanent disability at the time of MMI status for each and every body part or condition at issue. 
Apportionment to risk factors, rather than to evidence of actual cause, including to gender or age-based risk factors, is impermissible. It is also legally impermissible for a physician to apportion permanent disability based solely on age or gender. 
Apportionment to causation of permanent disability based on conditions that are related to age, gender, genetics, or other personal characteristics may be appropriate if there is evidence of an actual medical condition that contributed to the disability. For example:
· Apportionment to age as a risk factor is not permissible, but apportionment to pre-existing arthritis, as evidenced in the medical records of the worker, is permissible, even though arthritis is an age-related condition.
· Apportionment to gender or menopause as a risk factor for industrial carpal tunnel syndrome is not permissible, but apportionment to actual pre-existing and/or non-industrial carpal tunnel syndrome, as established in the worker’s own medical history, is permissible, even though carpal tunnel syndrome may be more common among post-menopausal women.
In these cases, apportionment to these pre-existing conditions, even if age or gender-related, is not discrimination; it is a medical determination as to the actual cause of the disability.
California Labor Code Section 4664 states that: 
The physician is not to apportion to a condition or a risk factor (e.g., diabetes, degenerative disease, or a genetic condition) just because it exists, but only if the physician can articulate that the underlying condition or pathology is an actual contributing-causal factor of the applicant’s permanent disability.
· How do we then decide to apportion in a way that is not speculative and meets the standard of substantial medical evidence? 
· How do we decide with any particular injured worker that something else other than work is contributing to the disability? 
The answer is that each physician must provide his or her best opinion based on reasonable medical probability and defend that opinion using substantial medical evidence. 
Questions for every evaluating physician to consider: 
· What is the nature of the injury?
· What are the person’s job duties?
· What factors or activities outside of the work injury or exposure may be a contributing-causal factor of the resultant permanent disability at the time of the MMI evaluation?
· What prior or subsequent injuries has the applicant sustained, both on an industrial and nonindustrial basis? 
Apportionment refers to parceling out all contributing-causal factors, both industrial and nonindustrial, of the resultant permanent disability:
1. What approximate percentage of the permanent disability was caused by the work injury or industrial exposure for each date of injury, and
2. What approximate percentage was caused by other nonindustrial contributing-causal factors.
Those contributing-causal factors, whatever they might be, may not have been known or even labor disabling previously, but if they are contributing-causal factors of the permanent disability, apportionment is required.
Your apportionment determination can and likely will be different from your causation determination.
APPORTIONMENT SUMMARY
Identify all the non-industrial contributing causal factors of the applicant's PD for every body part, system or condition at issue. This requires an analysis of all prior and subsequent industrial and non-industrial injuries as well as non-industrial contributing causal factors including pathology and preexisting conditions whether symptomatic or asymptomatic.
Key Points to Consider Regarding Substantial Medical Evidence
· Reasonable medical probability is the correct legal standard.
· Explain what is causing the disability and include how and why you came to the determination.
· Provide an approximation (use the word approximate) of the industrial and non-industrial percentages. Medical, mathematical, or scientific certainty is not required per LC 4663 and applicable case law.
· Note significance of diagnostic testing in the Escobedo "how and why" equation in terms of the severity factor of any non-industrial contributing causal factor.
· Provide a non-conclusory discussion required to meet the Escobedo "how and why" standard.
· Do not aggregate multiple non-industrial contributing causal factors of an applicant's permanent disability as it relates to each body part, system, or condition at issue.
· Do not adopt or incorporate the apportionment determination or opinion of a medical-legal evaluator in a different field.
· As is appropriate, discuss whether the current industrial injury aggravated, accelerated, or lit up an underlying preexisting pathology or disease process.
· Would the applicant's permanent disability be as large or great as it is in the absence of the non-industrial contributing causal factor or factors?
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Address Adding versus Combining with the Combined Values Chart (CVC).
· The CVC Table applies as a default in accordance with the 2005 Permanent Disability Rating Schedule and the AMA Guides in Chapter 1 on pages 9-10.
· To opine otherwise, the physician must clearly explain/describe why the application of the CVC is not accurate and why adding impairment ratings is more accurate.
On July 10, 2024, the Workers' Compensation Appeals Board (WCAB) issued an en banc (as to Sections I, II, and IV) decision, (Sammy Vigil v. County of Kern (2024) 89 Cal. Comp. Cases 686 (Appeals Board en banc decision).
The Combined Values Chart (CVC) in the Permanent Disability Ratings Schedule (PDRS) may be rebutted, and impairments may be added where an applicant establishes the impact of each impairment on the activities of daily living (ADLs) and that either: 
(a) there is no overlap between the effects on ADLs as between the body parts rated; or 
(b) there is overlap, but the overlap increases or amplifies the impact on the overlapping ADLs.
The first method (a) for rebuttal of the CVC is to show that the multiple impairments, in fact, have no overlap upon the effects of the ADLs. To meet the standard for (b), you must provide substantial medical evidence with a medically probable analysis/conclusion that the applicant would have significantly more limitations to support adding (this could be different body parts, or the same body part on each side, for example, the hips). Your report should include an analysis as to how the ADLs have an effect on each body part, and then you should explain why the disability and the two body parts together increase the impact on overall ADLs.
For example, if there is overlap, the physician has to determine whether injury to two or more parts of the body or body systems causes a synergistic[footnoteRef:1] effect on the overall ADL functioning of the injured worker (like it did in Kite with bilateral hip replacements). In some cases, two impairments overlap with one another in their effect on ADLs to the extent that they amplify one another to cause further impairment than is anticipated in the AMA Guides. Thus, it is permissible to add impairments where a synergistic amplification of ADLs is shown. So, if two or more separate impairments overlap but cause a greater than expected effect on overall ADL functioning, the CVC is rebutted. The physician must explain that the amplified effect of the disability on the ADLs has resulted in an increase of impairment than what was anticipated by the AMA Guides.  [1:  ‘Synergy’ is “(1) the interaction of two or more agents or forces so that their combined effect is greater than the sum of their individual effects; or (2) Cooperative interaction among groups. … that creates an enhanced combined effect.” (American Heritage Dict. (Fifth Edition, 2022). This definition of “synergy” is taken directly from the Appeals Board en banc decision in Sammy Vigil v. County of Kern. ] 

It is recommended that you explain first if there is no overlap (a) based on ADLs, and then secondly, if there is overlap (b) whether there is synergistic amplification. For instance, there is usually no overlap between upper extremity function and the spine or knee. You could explain this with examples of how upper extremity ADL function does not overlap with the ADL function of the spine or knee. You could explain that while there may be some overlap when it comes to lifting for the spine and the knee, they really do different things. You can spell that out, for instance, by saying that the back is primarily involved with lifting and twisting. In contrast, while the knee is involved with lifting for stabilizing the lower extremity, it is also involved with squatting, kneeling, crawling, ladder climbing, etc. 
The Appeals Board in Vigil gives as an example of synergistic effect of a person who suffers one hand injury compared to someone else who has two hand injuries to separate hands: For example, if applicant had an impairment in the dominant hand, an evaluator might find that the impairment impacts the ADL of non-specialized hand activities, such as being able to button a shirt, or do a two hand activity. If the applicant's impairment was to both hands, one might expect the ability to button a shirt to be even more difficult. The purpose of the CVC, of avoiding duplication, does not apply in such cases as the impairments are not duplicative, because the two impairments together are worse than having a single impairment. For example, a lower extremity injury to one leg may make it difficult to climb stairs, squat, or kneel, but if the injury is to both legs, the applicant's ability to climb stairs, walk, and kneel is even more difficult. 
Another example where there may be a synergistic effect of two injured body parts is with contralateral injuries, such as the right shoulder and left knee. A person with a severe osteoarthritic left knee may want to use a cane for ambulation, but they would use their right upper extremity to support their weight to compensate for the bad left knee, which could negatively affect walking, standing, and stair climbing to a greater-than-expected level of severity.
It is not enough to say that there is no addition because they are separate body systems; you have to look at the effect on activities of daily living and not body regions. The analysis must include a detailed description of the impact of ADLs and how those ADLs interact; it is not enough to say, "They are different body regions."
Activities Of Daily Living Deficit Effect on Body Part Impairment
The AMA Guides 5th Edition list of basic ADLs is important to define control of body functions. The list below includes other (more complex) ADLs, including work. Instrumental Activities of Daily Living (IADLS)[footnoteRef:2] more accurately reflect activities for self-reliance, family cohesion, and community integration, including work.  [2:  IADLs are not necessary for fundamental functioning, but they let an individual live independently in a community. They require a higher level of cognitive functioning and planning. This includes using the telephone, doing laundry, preparing meals, doing housework, caring for others (children/pets), managing finances, shopping, taking medications and managing transportation.] 

For each body part impairment, describe the ADL deficit, as compared to other body part impairments. If there is no overlap, adding may be appropriate. If there is overlap, does that overlap increase or amplify the impact on the overlapping ADLs?
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	Self-care & personal hygiene: Urinating, defecating, brushing teeth, combing hair, bathing, dressing oneself, eating

	Communication: Writing, typing, seeing, hearing, speaking

	Physical activity: Standing, sitting, reclining, walking, climbing stairs

	Sensory function: Hearing, seeing, tactile feeling, tasting, smelling

	Non-specialized hand activities: Grasping, lifting, tactile discrimination

	Travel: Riding, driving, flying

	Sexual function: Orgasm, ejaculation, lubrication, erection

	Sleep: Restful, nocturnal sleep pattern

	

	Other (more complex) ADLs, including Work

	

	Squatting 

	Kneeling

	Crawling

	Balancing

	Climbing ladders

	Walking over uneven ground

	Working around moving machinery

	Working at heights

	Driving

	Repetitive neck motions

	Static neck posturing

	Bending/Twisting/Torquing

	Upper extremity repetitive use

	Grasping/Gripping/Pinching

	Handling/Holding

	Keyboard/Mousing

	Upper extremity forceful use 

	Fine Manipulation/Tactile Discrimination/Feeling

	Reaching, Pushing & Pulling

	Lifting/Carrying

	

	Instrumental ADLs (IADLs)

	

	Managing and taking medications

	Managing Finances

	Meal Preparation: limitations

	Shopping for items required for daily life

	Communication: (reading, writing, telephone, computer use, other devices)

	Community Mobility (driving, public transportation, going to church, etc.). 

	Care of others (children, pets, etc.)
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