STATE OF CALIFORNIA

DEPARTMENT OF INDUSTRIAL RELATIONS

DIVISION OF WORKERS' COMPENSATION
NOTICE OF MODIFICATION TO TEXT OF
PROPOSED RULEMAKING
Subject Matter of Regulations:

Workers’ Compensation – Medical Treatment Utilization Schedule
TITLE 8, CALIFORNIA CODE OF REGULATIONS

Sections 9792.20 through 9792.26
NOTICE IS HEREBY GIVEN that the Acting Administrative Director of the Division of Workers' Compensation, pursuant to the authority vested in her by Labor Code sections 59, 133, 4603.5, and 5307.3, proposes to modify the text of the following proposed regulations contained in Article 5.5.2 of Chapter 4.5, Subchapter 1, Division 1, of Title 8, California Code of Regulations, sections 9792.20 through 9792.26, relating to the medical treatment utilization schedule (MTUS). 
Amended Section 9792.20
Medical Treatment Utilization Schedule—Definitions

Amended Section 9792.21
Medical Treatment Utilization Schedule

Adopted Section 9792.22
General Approaches

Adopted Section 9792.23
Clinical Topics

Adopted Section 9792.23.1
Neck and Upper Back Complaints

Adopted Section 9792.23.2
Shoulder Complaints

Adopted Section 9792.23.3
Elbow Complaints

Adopted Section 9792.23.4
Forearm, Wrist, and Hand Complaints

Adopted Section 9792.23.5
Low Back Complaints

Adopted Section 9792.23.6
Knee Complaints

Adopted Section 9792.23.7
Ankle and Foot Complaints

Amended Section 9792.24.1
Acupuncture Medical Treatment Guidelines

Adopted Section 9792.24.2
Chronic Pain Medical Treatment Guidelines
Adopted Section 9792.24.3
Postsurgical Treatment Guidelines
PRESENTATION OF WRITTEN COMMENTS AND DEADLINE FOR SUBMISSION OF WRITTEN COMMENTS

Members of the public are invited to present written comments regarding these proposed modifications.  Only comments directly concerning the proposed modifications to the text of the regulations will be considered and responded to in the Final Statement of Reasons.  

Written comments should be addressed to:

Maureen Gray, Regulations Coordinator

Department of Industrial Relations

Division of Workers’ Compensation

Post Office Box 420603

San Francisco, CA 94142

The Division’s contact person must receive all written comments concerning the proposed modifications to the regulations no later than 5:00 p.m. on Thursday, December 18, 2008.  Written comments may be submitted by facsimile transmission (FAX), addressed to the contact person at (510) 286-0687.  Written comments may also be sent electronically (via e-mail), using the following e-mail address: dwcrules@hq.dir.ca.gov.

AVAILABILITY OF TEXT OF REGULATIONS AND RULEMAKING FILE
Copies of the original text and modified text with modifications clearly indicated, and the entire rulemaking file, are currently available for public review during normal business hours of 8:00 a.m. to 5:00 p.m., Monday through Friday, excluding legal holidays, at the offices of the Division of Workers’ Compensation.  The Division is located at 1515 Clay Street, 17th Floor, Oakland, California.  
Please contact the Division’s regulations coordinator, Ms. Maureen Gray, at (510) 286-7100 to arrange to inspect the rulemaking file.

If any member of the public is interested in obtaining a hard copy of the Chronic Pain Medical Treatment Guidelines (Part 1-Introduction and Part 2–Pain Interventions and Treatments), please contact the Division’s regulations coordinator, Ms. Maureen Gray, at (510) 286-7100 and arrangements will be made to make a copy available to the requesting party. Otherwise all the rulemaking documents, including the proposed Chronic Pain Medical Treatment Guidelines will be posted in the DWC website at http://www.dwc.ca.gov. 
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DOCUMENTS SUPPORTING THE RULEMAKING FILE

· Comments from various interested parties concerning the regulations have been added to the rulemaking file.
· ACOEM Practice Guidelines, APG Insights, Fall 2006, ACOEM’s Revised Evidence-Based Occupational Medicine Practice Guidelines and Methodology, page 1
· ACOEM. Occupational Medicine Practice Guidelines, 2nd Edition., Chronic Pain (Revised 2008), American College of Occupational and Environmental Medicine, 25 Northwest Point Blvd., Suite 700, Elk Grove Village, Illinois, 60007-1030 (www.acoem.org.), page  29.
· Agency for Health Care Policy and Research Clinical Practice Guideline,  “No. 14 Acute Low Back Problems in Adults, Clinical Practice Guideline 14,” AHCPR Publication No. 95-0642; December 1994
· Akermak C, Forsskahl B. “Topical indomethacin in overuse injuries in athletes.  A randomized double-blind study comparing Elmetacin with oral indomethacin and placebo.” Int J Sports Med. 1990 Oct; 11(5):393-6.
· Albazaz R, Wong YT, Homer-Vanniasinkam S. “Complex regional pain syndrome: a review.”  Ann Vasc Surg. 2008 Mar-Apr;22(2):297-306. 
· Alexander K, Wynn A. “Transdermal Gel in the treatment of Postoperative Pain.” International Journal of Pharmaceutical Compounding.  May/June 2007, Volume 11, No. 3 181-184.   
· Altman RD, Aven A, Holmburg CE, Pfeifer LM, Sack M, Young GT.  “Capsaicin Cream 0.025% Monotherapy for Osteoarthritis: A Double-Blind Study” Seminars in Arthritis and Rheumatism. Jun 1994. Vol. 23, No. 6,  Suppl. 3: 25-33.
· Appraisal of Guidelines for Research & Evaluation (AGREE) Instrument, The AGREE Collaboration, September, 2001.
· Arregger AL, Contreras LN, Tumilasci OR, Aquilanos DR, Cardoso EM.  “Salivary testosterone:  A reliable approach to the diagnosis of male hypogonadism.”  
· Backonja M, Beydoun A, Edwards KR, Schwartz SL, Fonseca V, Hes M, LaMoreaux L, Garofalo. “Gabapentin for the symptomatic treatment of painful neuropathy in patients with diabetes mellitus.” JAMA December 2, 1998, Vol. 280, No. 21: 1831-1836. 
· Azevedo SVM, Lauretti GR, Perira NL, Reis, MP. “Transdermal Ketamine as an Adjuvant for Postoperative Analgesia after Abdominal Gynecological Surgery Using Lidocaine Epidural Blockade.” Anesth Analg 2000, 91: 1479-82. 
· Ballererini R, Casini A, Chinol M, Mannucci C, Giaccai L, Salvi M. “Study on the absorption of Ketoprofen topically administered in man: Comparison between tissue and plasma levels. Int. J. Clin. Pharm. Res. 1986, VI(1) 69-72. 
· Bandolier. “Topical Analgesics:  A review of Reviews and a Bit of Perspective” Bandolier Extra. March 2005:1-22.  Downloadable from www.ebandolier.com.  
· Bandolier. “Health Economics of topical NSAIDs”  Bandolier :1-4. Accessible at www.medicine.ox.ac.uk/bandolier/booth/painpag/topical/HEC1.html  
· Bannig, M. “The use of topical diclofenac for pain in osteoarthritis of the knee: A review.” British Journal of Community Nursing, Vol 11, No. 11:487-92. 
· Barron MC, Rubin BR. Managing osteoarthritic knee pain. J Am Osteopath Assoc. 2007;107(suppl 6):ES21-ES27.
· Bjarnason I, Macpherson AJS. “Intestinal Toxicity of Non-Steroidal Anti-Inflammatory Drugs” Pharmac. Ther.  1994, Vol 62: 145-157.  
· Bolona ER, Uraga MV, Haddad RM, Tracz MJ, Sideras K, Kennedy CC, Caples SM, Erwin PJ, Montori VM.  “Testosterone Use in Men with Sexual Dysfunction: A Systematic Review and Meta-analysis of Randomized Placebo-Controlled Trials” Mayo Clin Proc. January 2007, 82(1): 20-8.
· Brown R, Balousek S, Mundt M, Fleming M. “Methadone Maintenance and Male Sexual Dysfunction” Journal of Addictive Diseases, 2005, Vol. 24 (2): 91-106.  
· Burnham R, Gregg R, Healy P, Seadward R. “The Effectiveness of Topical Diclofenac for Lateral Epicondylitis” Clinical Journal of Sports Medicine, 1998, 8:78-81. 
· Carlton SM, Zhou S. “Attenuation of formalin-induced nociceptive behaviors following local peripheral injection of gabapentin.” Pain 1998 May;76(1-2):201-7 
· Conflict of Interest Reporting Forms for Members of the Medical Evidence Evaluation Advisory Committee (MEEAC)
· Crossing the Quality Chasm: A New Health System for the 21st Century/Committee on Quality of Health Care in America, Institute of Medicine, National Academy Press, Washington, D.C., Fifth Printing, June 2004, page 151.
· Crowley KL, Flores, JA, Hughes CN, Iacono RP.  “Clinical Application of Ketamine Ointment in the treatment of (Remainder of the title unreadable)” International Journal of Pharmaceutical Compounding, March/April 1998, Vol. 2, No. 2: 122-7.  
· Csoka I, Csanyi E, Zapantis G, Nagy E, Feher-Kiss A, Horvath G, Blazso G, Eros I. “In vitro and in vivo percutaneous absorption of topical dosage forms: case studies” International journal of Pharmaceutics, 2005, 291:11-9. 
· Daniell HW, Lentz R, Mazer NA. “Open-Label Pilot Study of testosterone Patch Therapy in Men with Opioid-Induced Androgen Deficiency” The Journal of Pain, March 2006, Vol. 7, No. 3:200-10. 
· Deal, CL, Schnitzer TJ, Lipstein E, Seibold JR, Stevens RM, Levy MD, Albert D, Renold F. “Treatment of Arthritis with Topical Capsaicin: A Double-Blind Trial.  Clinical Therapeutics, 1991. Vol. 13, No. 3: 383-95.  
· Devers A, Galer BS. “Topical lidocaine patch relieves a variety of neuropathic pain conditions: an open-label study.” Clin J Pain. 2000 Sep;16(3):205-8. 
· DWC Newsline Bulletin No. 20-07,  Division of Workers’ Compensation medical guideline advisory committee will begin work March 19 to supplement treatment guidelines, March 2, 2007
· Evans JM, McMahon AD, McGilchrist MM, White G, Murray FE, McDevitt DG, MacDonald TM. “Topical non-steroidal anti-inflammatory drugs and admission to hospital for upper gastrointestinal bleeding and perforation: a record linkage case-control study.” BMJ. 1995 Jul 1;311(6996):22-6. 
· Gammaitoni A, Gallagher RM, Welz-Bosna. “Topical Ketamine Gel:Possible Role in Treating Neuropathic Pain,” Pain Medicine, 2000 Volume 1, Number 1. 
· Gerner P, Haderer AE, Mujtaba M, Sudoh Y, Narang S, Abdi S, Srinivasa V, Pertl C, Wang GK. “Assessment of differential blockade by amitriptyline and its N-methyl derivative in different species by different routes.” Anesthesiology. 2003;98:1484-1490. 
· Gerner P, Mujtaba M, Sinnott CJ, Wang GK. “Amitriptyline versus bupivacaine in rat sciatic nerve blockade.” Anesthesiology. 2001;94:661-667. 
· Hadgraft J, Whitefield M, Rosher PH. “Skin penetration of topical formulations of ibuprofen 5%: an in vitro comparative study.” Skin Pharmacol Appl Skin Physiol. 2003 May-Jun;16(3):137-42 
· Haynes, RB. “A Critical Review of the ‘Determinants’ of Patient Compliance with therapeutic Regimens” Chapter 3 of Magnitudes, Determinants, and Measurements: 26-39. 
· Helmy SA, Bali A. “The effect of the preemptive use of the NMDA receptor antagonist dextromethorphan on postoperative analgesic requirements.” Anesth Analg 2001 Mar;92(3):739-44  
· Heyneman CA, Lawless-Liday C, Wall GC. “Oral versus topical NSAIDs in rheumatic diseases: a comparison.” Drugs. 2000 Sep;60(3):555-74. 
· Hodges CJ, Jones TH, Willoughby DL. “Transdermal Gels in the Treatment of Diabetic Neuropathy.” International Journal of Pharmaceutical Compounding March/April 2000, Vol. 4, No. 2: 91-4.  
· Information Sheets, Guidance for Institutional Review Boards and Clinical Investigators 1998 Update:   “ ‘Off-Label” and Investigational Use of Marketed Drugs, Biologics, and Medical Devices, FDA/Office of Science Coordination and Communication.
· Isidori AM, Giannetta E, Gianfrilli D, Greco EA, Bonifacio V, Aversa A, Isidori A, Fabbrit A, Lenzi A. “Effects of testosterone on sexual function in men: results of a meta-analysis” Clinical Endocrinology, 2005, 63:381-94.  
· Isidori AM, Giannetta E, Greco EA, Gianfrilli D, Bonifacio V,  Isidori A, Lenzi A, Fabbrit A. “Effects of testosterone on body composition, bone metabolism and serum lipid profile in middle-aged men: a meta-analysis” Clinical Endocrinology, 2005, 63: 280-93. 
· Jain S, Jain N, Bhadra D, Tiwary AK, Jain NK. “Transdermal Delivery of an Analgesic Agent Using Elastic Liposomes: Preparation, Characterization and Performance Evaluation” Current Drug Delivery, 2005, 2: 223-33. 
· Kim TW, Alford DP, Malabanan A, Holick MF, Samet JH. “Low bone density in patients receiving methadone maintenance treatment” Drug and Alcohol Dependence,  2006, 85: 258-62. 
· Khan MA, Gerner P, Kuo Wang G. “Amitriptyline for prolonged cutaneous analgesia in the rat.” Anesthesiology. 2002;96:109-116.  
· Lynch ME, Clark AJ, Sawynok J. “A Pilot Study Examining Topical Amitriptyline, Ketamine, and a Combination of Both in the Treatment of Neuropathic Pain,” The Clinical Journal of Pain Volume 2003 19: 323-8. 
· Lynch ME, Clark AJ, Sawynok J. “Topical Amitriptyline and Ketamine in Neuropathic Pain Syndromes: An Open-Label Study.” The Clinical Journal of Pain. 2005; Volume 6, Number 10, October: 644-49. 
· Machen J, Whitefield M. “Efficacy of a proprietary ibuprofen gel in soft tissue injuries: a randomised, double-blind, placebo-controlled study.” Int J Clin Pract. 2002 Mar;56(2):102-6   
· Merriam-Webster On-Line Dictionary “definition of ‘algorithm’ ” (http://www.merriam-webster.com/dictionary/algorithm
· Mason L, Moore RA, Edwards JE, Derry S and McQuay HJ. “Topical NSAIDs for acute pain: a meta-analysis” BMC Family Practice, 2004, 5:10 pages. 
· Mason L, Moore RA, Edwards JE, Derry S, McQuay HJ. Topical NSAIDs for chronic musculoskeletal pain: systematic review and meta-analysis. BMC Musculoskeletal Disorders 2004, 5:28. 
· Mazieres B. “Topical Ketamine Patch” Drugs RD, 2005, 6 (6): 337-44. Clin J Pain. 2006 Jun;22(5):425-9.  
· McCleane, G. “The analgesic efficacy of topical capsaicin is enhanced by glyceryl trinitrate in painful osteoarthritis: a randomized, double blind, placebo controlled study.” European Journal of Pain 2000; Volume 4: 355-60. 
· McKell D, Stewart A. “A cost-minimization analysis comparing topical versus systemic NSAIDs in the treatment of mild osteoarthritis of the superficial joints” British Journal of Medical Economics, 1994, 7: 137-46. 
· Meece, J. “Five Compounds for Treating Diabetes-Related Conditions” International Journal of Pharmaceutical Compounding, May/June 2003, Vol. 7 No. 3: 170-4. 
· Memorandum to Rulemaking File:  RE: Compounded Topical Analgesics
· Moore RA, Tramèr MR, Carroll D, Wiffen PJ, McQuay HJ. “Quantitative systematic review of topically applied non-steroidal anti-inflammatory drugs.” BMJ. 1998 Jan 31;316(7128):333-8. 
· Murakami T, Yoshioka M, Yumoto R, Higashi Y, Shigeki S, Ikuta Y, Yata N. “Topical delivery of keloid therapeutic drug, tranilast, by combined use of oleic acid and propylene glycol as a penetration enhancer: evaluation by skin microdialysis in rats.” J Pharm Pharmacol 1998;50: 49-54. 
· National Institute of Neurological Disorders and Stroke, NINDS Complex Regional Pain Syndrome Information Page: http://www.ninds.nih.gov/disorders/reflex_sympathetic_dystrophy/reflex_sympathetic_dystrophy.htm Accessed July 10, 2008 
· Nieschlag, E., et al. “Testosterone replacement therapy: current trends and future directions.” Human Reproduction Update. 2004; Volume 10, Number 5, 409-19. 
· Page, S., et al. (2005) "Exogenous Testosterone (T) alone or with Finasteride Increases Physical Performance, Grip Strength, and Lean Body Mass in Older Men with Low Serum T" Journal of Clinical Endocrinology & Metabolism, Volume 90, Number 3, 1502-1510. 
· Peacock M, Rapier C. “The topical NSAID felbinac is a cost effective alternative to oral NSAIDs for the treatment of rheumatic conditions” British Journal of Medical Economics, 1993, 6: 135-42.  
· Rao RR, Chalasani KB, Chauhan AS, Jain AK, Diwan PV, Ram MK. “Controlled Systemic Delivery of Indomethacin Using Membrane-Moderated, Cream Formulation-Based Transdermal Devices” Drug Delivery, 2006, 13:210-213.  
· Ribbers GM, Stam HJ. “Complex regional pain syndrome type I treated with topical capsaicin: a case report.” Arch Phys Med Rehabil. 2001 Jun;82(6):851-2. 
· Roberts LJ, Finch PM, Pullan PT, Bhagat CI, Price LM. “Sex Hormone Suppression by Intrathecal Opioids: A Prospective Study” The Clinical Journal of Pain, 18: 144-8.  
· Rolf C, Engstrom B, Beauchard C, Jacobs LD, Liboux AL. “Intra-articular absorption and distribution of ketoprofen after topical plaster application and oral intake in 100 patients undergoing knee arthroscopy” Rheumatology, Jun 1999, 38, : 564-7.  
· Rolf C, Engstrom B, Beauchard C, Jacobs LD, Liboux AL.  “An open, Randomized Study of Ketoprofen in Patients in Surgery for Achilles or Patellar Tendinopathy” The Journal of Rheumatology, 1997, 24, 8:1595-8. 
· Rolf, Engstrom B, Beauchard C, Jacobs LD, Liboux AL. “Intra-articular absorption and distribution of ketoprofen after topical plaster application and oral intake in 100 patients undergoing knee arthroscopy” Rheumatology, Jun 1999, 38, : 564-7.  
· Rowbotham MC. “Pharmacologic management of complex regional pain syndrome.” Clin J Pain. 2006 Jun;22(5):425-9. 
· Sackett DL, Rosenberg W, Gray M, Haynes R, Richardson S. “Evidence based medicine:  what it is and what it isn’t.” BMJ 1996; 312:71-72 (13 January)
· Santiago-Palma J, Fischberg D, Kornick C, Khjainova N, Gonzales G. “Diphenhydramine as an analgesic adjuvant in refractory cancer pain.” J Pain Symptom Manage 2001 Aug;22(2):699-703 
· Sawynok J. “Topical Peripherally Acting Analgesics” Pharmacological Reviews, 2003 Vol. 55, No. 1:1-20. 
· Shigeki S, Murakami T, Yata N, Ikuta Y. “Treatment of keloid and hypertrophic scars by iontophoretic transdermal delivery of tranilast.” Scand J Plast Reconstr Surg Hand Surg 1997 Jun;31(2):151-8 
· Shin SM, Choi JK. “Effect of Indomethacin Phonophoeiss on the Relief of Temporomandibulaar Joint Pain” The Journal of Craniomandibular Practice, October 1997, Vol. 15, No. 4: 345-8.  
· Underwood M, Ashby D, Cross P, Hennessy E, Letley L, Martin J, Mt-Isa S, Parsons S, Vickers M, Whyte K; TOIB study team. “Advice to use topical or oral ibuprofen for chronic knee pain in older people: randomised controlled trial and patient preference study.”  BMJ. 2008 Jan 19;336(7636):138-42.
· Ushida T, Tani T, Kanbara T, Zinchuk VS, Kawasaki M, Yamamoto H. “Analgesic effects of ketamine ointment in patients with complex regional pain syndrome type 1.” Reg Anesth Pain Med. 2002 Sep-Oct;27(5):524-8 
· Vadaurri V. “Topical Treatment of Neuropathic Pain” International Journal of Pharmaceutical Compounding, May/June 2008, Vol. 12, No. 3: 182-90. 
· Wetrtheimer A, Levy R, O’Connor T. “Too Many Drugs?  The Clinical and Economic Value of Incremental Innovations” Investing in Health:  The Social and Economic Benefits of Health care Innovation, Volume 14: 77-118. 
· Wertheimer AI, Morrison A. “Combination Drugs:  Innovation in Pharmacotherapy”  P&T, January 2002, Vol. 27, No. 1: 44-9. 
· Whitefield M, O'Kane CJ, Anderson S. “Comparative efficacy of a proprietary topical ibuprofen gel and oral ibuprofen in acute soft tissue injuries: a randomized, double-blind study.” J Clin Pharm Ther. 2002 Dec;27(6):409-17 .
· Work Loss Data Institute, Official Disability Guidelines’ Explanation of Medical Literature Ratings
· Work Loss Data Institute, Official Disability Guidelines Licensed by Top WC Payors.
· Work Loss Data Institute, Official Disability Guideline’s Jurisdictional Adoptions of Treatment Guidelines in North America with Contact Information, March 1, 2008
· Work Loss Data Institute, Official Disability Guidelines, Treatment in Workers’ Comp-Chapter on Pain (Chronic), version dated October 23, 2008
· Work Loss Data Institute, Official Disability Guidelines, Treatment in Workers’ Comp-Excerpt from the Chapter Procedures Summaries (ODG Physical Medicine Guidelines), version dated October 23, 2008:
· Ankle & Foot (Acute & Chronic)

· Burns

· Carpal Tunnel Syndrome

· Elbow (Acute & Chronic)

· Forearm, Wrist, & Hand (Acute & Chronic)(Not including “Carpal Tunnel Syndrome.)

· Head (trauma, headaches, etc., not including stress & mental disorders)

· Hip & Pelvis (Acute & Chronic)

· Knee & Leg (Acute & Chronic)

· Low Back – Lumbar & Thoracic (Acute & Chronic)

· Neck and Upper Back (Acute & Chronic)

· Shoulder (Acute & Chronic)
· Work Loss Data Institute, Official Disability Guidelines, Treatment in Workers’ Comp, Methodology Description using the AGREE Instrument (Appendix B)
· Zacher J, Altman R, Bellamy N, Bruhlmann P, Da Silva J, Huskisson E, Taylor RS. “Topical diclofenac and its role in pain and inflammation: an evidence-based review,” Current Medical Research and Opinion, 2008 Vol. 24, No. 4: 925-50. 
· Ziegler D, Ametov A, Barinov A, Dyck PJ, Gurieva I, Low PA, Munzel U, Yakhno N, Raz I, Novosadova M, Maus J, Samiguillin R. “Oral Treatment with Lipoic Acid Improves Symptomaticv Diabetic Polyneuropathy: The Sydney 2 trial” Diabetes Care, November 2006, Volume 29, Number 11: 2365-70. 
· Ziegler D. “Painful diabetic neuropathy: treatment and future aspects” Diabetes/Metabolism Research and Reviews, 2008, 24 (Suppl 1); S52-57.  Ziegler D. “Thioctic Acid for Patients with Sympomatic Diabetic Polyneuropathy” Treat Endocrinol, 2004, 3 (3):173-89. 
FORMAT OF PROPOSED MODIFICATIONS

Proposed Text Noticed for 45-Day Comment Period:
Deletions from the regulatory text, as proposed in June 2008, are indicated by single strike-through, thus: deleted language.
Additions to the regulatory text, as proposed in June 2008, are indicated by underlining, thus: underlined language.
Proposed Text Noticed for This 15-Day Comment Period on Modified Text:

Deletions from the regulatory text, as proposed in this comment period, are indicated by double strike-through, thus: deleted language.
Additions to the regulatory text, as proposed in this comment period, are indicated by a double underline, thus: added language.

SUMMARY OF PROPOSED CHANGES

Modifications to § 9792.20. Medical Treatment Utilization Schedule—Definitions
Subdivision 9792.20(c) is corrected for clerical error to delete the word “tissue” from the definition of “chronic pain.” The definition is corrected to reflect the definition as quoted from the textbook of Bonica’s Management of Pain, wherein the term is defined, in pertinent part, as “pain that extends beyond the expected period of healing.” (Turk, D. and Okifuji A. Pain Terms and Taxonomies in Bonica’s Management of Pain, 3rd edition. Philadelphia, PA, Lippincott Williams and Wilkins:17.)  
Subdivision 9792.20(f) is modified to delete the word “quantifiable” and reinstate the original phrase “clinically significant” as contained in the original definition of the term “functional improvement.” Many comments have been submitted stating that functional improvement may not actually be quantifiable; the term “clinically significant” may be more appropriate and easier to be communicated by the treating physician in the reports. Therefore, the definition of functional improvement will be reverted to the original definition as contained in the proposal of June 2008. The term “functional improvement” is modified to mean “either a clinically significant improvement in activities of daily living or a reduction in work restrictions as measured during the history and physical exam, performed and documented as part of the evaluation and management visit billed under the Official Medical Fee Schedule (OMFS) pursuant to sections 9789.10-9789.111; and a reduction in the dependency on continued medical treatment.” 
Modifications to § 9792.23. Clinical Topics
Subdivision 9792.23(b) is modified to substitute the word “treatment” with the phrase “conditions or injuries.” This amendment makes the text of section 9792.23(b) consistent with the text of the statute (Lab. Code, §4604.5(e)), and with the text of other sections of the regulations (§9792.21(c), §9792.25(b), and §9792.25(c)(1)). Thus, subdivision 9792.23(b), as modified for this comment period, provides: “For all conditions or injuries not addressed in the MTUS, the authorized treatment and diagnostic services in the initial management and subsequent treatment for presenting complaints shall be in accordance with other scientifically and evidence-based medical treatment guidelines that are nationally recognized by the medical community pursuant to section 9792.25(b).” 

Subdivision 9792.23(b)(1) is modified to substitute the phrase “surgical options for the complaint” with the phrase “definitive treatment,” to substitute the word “in” with the word “for,” and to substitute the phrase “with chronic pain” with the phrase “who continues to have pain that persists beyond the anticipated time of healing.” The subdivision is modified to clarify the applicability of the Chronic Pain Medical Treatment Guidelines when other guidelines are being used pursuant to section 9792.23(b). The use of the definition of the term “chronic pain” (e.g., pain that persists beyond the anticipated time of healing) is clinically useful to the treating physician to redirect the treatment back from other guidelines pursuant to section 9792.23(b) into the MTUS and the Chronic Pain Medical Treatment Guidelines when the case becomes chronic. Thus subdivision 9792.23(b)(1) as modified provides, “In providing treatment using other guidelines pursuant to subdivision (b) above and in the absence of any definitive treatment for the patient who continues to have pain that persists beyond the anticipated time of healing, the chronic pain medical treatment guidelines in section 9792.24.2 shall apply.” 
Subdivision 9792.23(b)(2) is modified to add a phrase at the end of sentence the sentence which states, “together with any other applicable treatment guidelines found in the MTUS or in accordance with section 9792.23(b).” This subdivision is modified to clarify that following surgery, other applicable treatments in addition to postsurgical physical medicine provided under the postsurgical treatment guidelines, will be addressed under the MTUS (e.g., postoperative pain medications). Thus subdivision 9792.23(b)(2) as modified provides, “In providing treatment using other guidelines pursuant to subdivision (b) above and if surgery is performed, the postsurgical treatment guidelines in section 9792.24.3 for postsurgical physical medicine shall apply together with any other applicable treatment guidelines found in the MTUS or in accordance with section 9792.23(b).” 
Modifications to § 9792.23.1. Neck and Upper Back Complaints
Subdivision 9792.23.1(b) is modified to add the phrase “and supersede the text in the ACOEM chapter referenced in subdivision (a) above relating to acupuncture” at the end of the sentence. The reorganization of the MTUS, by separating the chapters into different sections and adopting them separately, affected the Acupuncture Medical Treatment Guidelines. Comments were submitted by the regulated public that language needed to be inserted in the clinical topics sections of the regulations to clarify that the Acupuncture Medical Treatment Guidelines apply and supersede the text in the ACOEM chapters where acupuncture is addressed. Accordingly, the phrase “and supersede the text in the ACOEM chapter referenced in subdivision (a) above relating to acupuncture” is inserted in subdivision (b) in § 9792.23.1 Neck and Upper Back Complaints for clarification purposes. Thus, subdivision 9792.23.1(b) as modified provides, “In the course of treatment for neck and upper back complaints where acupuncture or acupuncture with electrical stimulation is being considered, the acupuncture medical treatment guidelines in section 9792.24.1 shall apply and supersede the text in the ACOEM chapter referenced in subdivision (a) above relating to acupuncture.”

Subdivision 9792.23.1(d) is modified to add the phrase “together with any other applicable treatment guidelines found in the MTUS or in accordance with section 9792.23(b)” at the end of the first sentence of the subdivision. This sentence is modified to clarify that following surgery, other applicable treatments in addition to postsurgical physical medicine provided under the postsurgical treatment guidelines, will be addressed under the MTUS (e.g., postoperative pain medications). The second sentence of this subdivision is amended to delete the phrase “surgical options for the complaint and” and to substitute it with the phrase “definitive treatment for,” and to delete the phrase “has chronic pain,” and to substitute it with the phrase “who continues to have pain that persists beyond the anticipated time of healing.” This sentence is modified to clarify that in situations where surgery is considered, the surgery may not be performed due to comorbidities/contraindications or by patient’s choice. In those situations, the Chronic Pain Medical Treatment Guidelines apply. Thus, subdivision 9792.23.1(d) as modified provides, “If surgery is performed in the course of treatment for neck and upper back complaints, the postsurgical treatment guidelines in section 9792.24.3 for postsurgical physical medicine shall apply together with any other applicable treatment guidelines found in the MTUS or in accordance with section 9792.23(b). In the absence of any definitive treatment for the patient who continues to have pain that persists beyond the anticipated time of healing, the chronic pain medical treatment guidelines in section 9792.24.2 shall apply.”

Modifications to § 9792.23.2. Shoulder Complaints

Subdivision 9792.23.2(c) is modified to add the phrase “together with any other applicable treatment guidelines found in the MTUS or in accordance with section 9792.23(b)” at the end of the first sentence of the subdivision. This sentence is modified to clarify that following surgery, other applicable treatments in addition to postsurgical physical medicine provided under the postsurgical treatment guidelines, will be addressed under the MTUS (e.g., postoperative pain medications). The second sentence of this subdivision is amended to delete the phrase “surgical options for the complaint and” and to substitute it with the phrase “definitive treatment for,” and to delete the phrase “has chronic pain,” and to substitute it with the phrase “who continues to have pain that persists beyond the anticipated time of healing.” This subdivision is modified to clarify that in situations where surgery is considered, the surgery may not be performed due to comorbidities/contraindications or by patient’s choice. In those situations, the Chronic Pain Medical Treatment Guidelines apply. Thus, subdivision 9792.23.2(c) as modified provides, “If surgery is performed in the course of treatment for shoulder complaints, the postsurgical treatment guidelines in section 9792.24.3 for postsurgical physical medicine shall apply together with any other applicable treatment guidelines found in the MTUS or in accordance with section 9792.23(b). In the absence of any definitive treatment for the patient who continues to have pain that persists beyond the anticipated time of healing, the chronic pain medical treatment guidelines in section 9792.24.2 shall apply.”
Modifications to § 9792.23.3. Elbow Disorders

The title of § 9792.23.3 is corrected for clerical error to substitute the word “Complaints” with the word “Disorders.” This modification reflects the correct name of the revised ACOEM Chapter 12, which is entitled Elbow Disorders. Thus, the modified title of the section now reads: “§ 9792.23.3. Elbow Disorders.”
Subdivision 9792.23.3(b) is modified to add the phrase “and supersede the text in the ACOEM chapter referenced in subdivision (a) above relating to acupuncture” at the end of the sentence. The reorganization of the MTUS, by separating the chapters into different sections and adopting them separately, affected the Acupuncture Medical Treatment Guidelines. Comments were submitted by the regulated public that language needed to be inserted in the clinical topics sections of the regulations to clarify that the Acupuncture Medical Treatment Guidelines apply and supersede the text in the ACOEM chapters where acupuncture is addressed. Accordingly, the phrase “and supersede the text in the ACOEM chapter referenced in subdivision (a) above relating to acupuncture” is inserted in subdivision (b) in § 9792.23.3 Elbow Disorders for clarification purposes. Thus, subdivision 9792.23.3(b) as modified provides,  “In the course of treatment for elbow complaints where acupuncture or acupuncture with electrical stimulation is being considered, the acupuncture medical treatment guidelines in section 9792.24.1 shall apply and supersede the text in the ACOEM chapter referenced in subdivision (a) above relating to acupuncture.”

Subdivision 9792.23.3(d) is modified to add the phrase “together with any other applicable treatment guidelines found in the MTUS or in accordance with section 9792.23(b)” at the end of the first sentence of the subdivision. This sentence is modified to clarify that following surgery, other applicable treatments in addition to postsurgical physical medicine provided under the postsurgical treatment guidelines, will be addressed under the MTUS (e.g., postoperative pain medications). The second sentence of this subdivision is amended to delete the phrase “surgical options for the complaint and” and to substitute it with the phrase “definitive treatment for,” and to delete the phrase “has chronic pain,” and to substitute it with the phrase “who continues to have pain that persists beyond the anticipated time of healing.” This subdivision is modified to clarify that in situations where surgery is considered, the surgery may not be performed due to comorbidities/contraindications or by patient’s choice. In those situations, the Chronic Pain Medical Treatment Guidelines apply. Thus, subdivision 9792.23.3(d) as modified provides, “If surgery is performed in the course of treatment for elbow complaints, the postsurgical treatment guidelines in section 9792.24.3 for postsurgical physical medicine shall apply together with any other applicable treatment guidelines found in the MTUS or in accordance with section 9792.23(b). In the absence of any definitive treatment for the patient who continues to have pain that persists beyond the anticipated time of healing, the chronic pain medical treatment guidelines in section 9792.24.2 shall apply.”
Modifications to § 9792.23.4. Forearm, Wrist, and Hand Complaints

Subdivision 9792.23.4(b) is modified to add the phrase “and supersede the text in the ACOEM chapter referenced in subdivision (a) above relating to acupuncture” at the end of the sentence. The reorganization of the MTUS, by separating the chapters into different sections and adopting them separately, affected the Acupuncture Medical Treatment Guidelines. Comments were submitted by the regulated public that language needed to be inserted in the clinical topics sections of the regulations to clarify that the Acupuncture Medical Treatment Guidelines apply and supersede the text in the ACOEM chapters where acupuncture is addressed. Accordingly, the phrase “and supersede the text in the ACOEM chapter referenced in subdivision (a) above relating to acupuncture” is inserted in subdivision (b) in § 9792.23.4 Forearm, Wrist, and Hand Complaints for clarification purposes. Thus, subdivision 9792.23.4(b) as modified provides, “In the course of treatment for forearm, wrist, and hand complaints where acupuncture or acupuncture with electrical stimulation is being considered, the acupuncture medical treatment guidelines in section 9792.24.1 shall apply and supersede the text in the ACOEM chapter referenced in subdivision (a) above relating to acupuncture.”

Subdivision 9792.23.4(d) is modified to add the phrase “together with any other applicable treatment guidelines found in the MTUS or in accordance with section 9792.23(b)” at the end of the first sentence of the subdivision. This sentence is modified to clarify that following surgery, other applicable treatments in addition to postsurgical physical medicine provided under the postsurgical treatment guidelines, will be addressed under the MTUS (e.g., postoperative pain medications). The second sentence of this subdivision is amended to delete the phrase “surgical options for the complaint and” and to substitute it with the phrase “definitive treatment for,” and to delete the phrase “has chronic pain,” and to substitute it with the phrase “who continues to have pain that persists beyond the anticipated time of healing.” This subdivision is modified to clarify that in situations where surgery is considered, the surgery may not be performed due to comorbidities/contraindications or by patient’s choice. In those situations, the Chronic Pain Medical Treatment Guidelines apply. Thus, subdivision 9792.23.4(d) as modified provides, “If surgery is performed in the course of treatment for forearm, wrist, and hand complaints, the postsurgical treatment guidelines in section 9792.24.3 for postsurgical physical medicine shall apply together with any other applicable treatment guidelines found in the MTUS or in accordance with section 9792.23(b). In the absence of any definitive treatment for the patient who continues to have pain that persists beyond the anticipated time of healing, the chronic pain medical treatment guidelines in section 9792.24.2 shall apply.”
Modifications to § 9792.23.5. Low Back Complaints
Subdivision 9792.23.5(b) is modified to add the phrase “and supersede the text in the ACOEM chapter referenced in subdivision (a) above relating to acupuncture” at the end of the sentence. The reorganization of the MTUS, by separating the chapters into different sections and adopting them separately, affected the Acupuncture Medical Treatment Guidelines. Comments were submitted by the regulated public that language needed to be inserted in the clinical topics sections of the regulations to clarify that the Acupuncture Medical Treatment Guidelines apply and supersede the text in the ACOEM chapters where acupuncture is addressed. Accordingly, the phrase “and supersede the text in the ACOEM chapter referenced in subdivision (a) above relating to acupuncture” is inserted in subdivision (b) in § 9792.23.5 Low Back Complaints for clarification purposes. Thus, subdivision 9792.23.5(b) as modified provides, “In the course of treatment for low back complaints where acupuncture or acupuncture with electrical stimulation is being considered, the acupuncture medical treatment guidelines in section 9792.24.1 shall apply and supersede the text in the ACOEM chapter referenced in subdivision (a) above relating to acupuncture.”

Subdivision 9792.23.5(d) is modified to add the phrase “together with any other applicable treatment guidelines found in the MTUS or in accordance with section 9792.23(b)” at the end of the first sentence of the subdivision. This sentence is modified to clarify that postsurgical physical medicine treatment is provided under the postsurgical treatment guidelines. However, other treatments (e.g., postoperative pain medications) will be addressed under the MTUS. The second sentence of this subdivision is amended to delete the phrase “surgical options for the complaint and” and to substitute it with the phrase “definitive treatment for,” and to delete the phrase “has chronic pain,” and to substitute it with the phrase “who continues to have pain that persists beyond the anticipated time of healing.” This subdivision is modified to clarify that there will situations that although surgery may be considered, the surgery may not be performed due to comorbidities/contraindications or by patient’s choice. In those situations, the Chronic Pain Medical Treatment Guidelines apply. Thus, subdivision 9792.23.5(d) as modified provides, “If surgery is performed in the course of treatment for low back complaints, the postsurgical treatment guidelines in section 9792.24.3 for postsurgical physical medicine shall apply together with any other applicable treatment guidelines found in the MTUS or in accordance with section 9792.23(b). In the absence of any definitive treatment for the patient who continues to have pain that persists beyond the anticipated time of healing, the chronic pain medical treatment guidelines in section 9792.24.2 shall apply.”

Modifications to § 9792.23.6. Knee Complaints
Subdivision 9792.23.6(b) is modified to add the phrase “and supersede the text in the ACOEM chapter referenced in subdivision (a) above relating to acupuncture” at the end of the sentence. When reorganizing the MTUS by separating the chapters into different sections and adopting them separately, this reorganization affected the Acupuncture Medical Treatment Guidelines. Comments were submitted by the regulated public that language needed to be inserted in the clinical topics sections of the regulations to clarify that the Acupuncture Medical Treatment Guidelines apply and supersede the text in the ACOEM chapters where acupuncture is addressed. Accordingly, the phrase “and supersede the text in the ACOEM chapter referenced in subdivision (a) above relating to acupuncture” is inserted in subdivision (b) in § 9792.23.6 Knee Complaints for clarification purposes. Thus, subdivision 9792.23.6(b) as modified provides, “In the course of treatment for knee complaints where acupuncture or acupuncture with electrical stimulation is being considered, the acupuncture medical treatment guidelines in section 9792.24.1 shall apply and supersede the text in the ACOEM chapter referenced in subdivision (a) above relating to acupuncture.”

Subdivision 9792.23.6(d) is modified to add the phrase “together with any other applicable treatment guidelines found in the MTUS or in accordance with section 9792.23(b)” at the end of the first sentence of the subdivision. This sentence is modified to clarify that postsurgical physical medicine treatment is provided under the postsurgical treatment guidelines. However, other treatments (e.g., postoperative pain medications) will be addressed under the MTUS. The second sentence of this subdivision is amended to delete the phrase “surgical options for the complaint and” and to substitute it with the phrase “definitive treatment for,” and to delete the phrase “has chronic pain,” and to substitute it with the phrase “who continues to have pain that persists beyond the anticipated time of healing.” This subdivision is modified to clarify that there will be situations that although surgery may be considered, the surgery may not be performed due to comorbidities/contraindications or by the patient’s choice. In those situations, the Chronic Pain Medical Treatment Guidelines apply. Thus, subdivision 9792.23.6(d) as modified provides, “If surgery is performed in the course of treatment for knee complaints, the postsurgical treatment guidelines in section 9792.24.3 for postsurgical physical medicine shall apply together with any other applicable treatment guidelines found in the MTUS or in accordance with section 9792.23(b). In the absence of any definitive treatment for the patient who continues to have pain that persists beyond the anticipated time of healing, the chronic pain medical treatment guidelines in section 9792.24.2 shall apply.”

Modifications to § 9792.23.7. Ankle and Foot Complaints
Subdivision 9792.23.7(b) is modified to add the phrase “and supersede the text in the ACOEM chapter referenced in subdivision (a) above relating to acupuncture” at the end of the sentence. When reorganizing the MTUS by separating the chapters into different sections and adopting them separately, this reorganization affected the Acupuncture Medical Treatment Guidelines. Comments were submitted by the regulated public that language needed to be inserted in the clinical topics sections of the regulations to clarify that the Acupuncture Medical Treatment Guidelines apply and supersede the text in the ACOEM chapters where acupuncture is addressed. Accordingly, the phrase “and supersede the text in the ACOEM chapter referenced in subdivision (a) above relating to acupuncture” is inserted in subdivision (b) in § 9792.23.7 Ankle and Foot Complaints for clarification purposes. Thus, subdivision 9792.23.7(b) as modified provides, “In the course of treatment for ankle and foot complaints where acupuncture or acupuncture with electrical stimulation is being considered, the acupuncture medical treatment guidelines in section 9792.24.1 shall apply and supersede the text in the ACOEM chapter referenced in subdivision (a) above relating to acupuncture.”

Subdivision 9792.23.7(d) is modified to add the phrase “together with any other applicable treatment guidelines found in the MTUS or in accordance with section 9792.23(b)” at the end of the first sentence of the subdivision. This sentence is modified to clarify that postsurgical physical medicine treatment is provided under the postsurgical treatment guidelines. However, other treatments (e.g., postoperative pain medications) will be addressed under the MTUS. The second sentence of this subdivision is amended to delete the phrase “surgical options for the complaint and” and to substitute it with the phrase “definitive treatment for,” and to delete the phrase “has chronic pain,” and to substitute it with the phrase “who continues to have pain that persists beyond the anticipated time of healing.” This subdivision is modified to clarify that there will be situations that although surgery may be considered, the surgery may not be performed due to comorbidities/contraindications or by the patient’s choice. In those situations, the Chronic Pain Medical Treatment Guidelines apply. Thus, subdivision 9792.23.7(d) as modified provides, “If surgery is performed in the course of treatment for ankle and foot complaints, the postsurgical treatment guidelines in section 9792.24.3 for postsurgical physical medicine shall apply together with any other applicable treatment guidelines found in the MTUS or in accordance with section 9792.23(b). In the absence of any definitive treatment for the patient who continues to have pain that persists beyond the anticipated time of healing, the chronic pain medical treatment guidelines in section 9792.24.2 shall apply.”

Modifications to § 9792.24.1. Acupuncture Medical Treatment Guidelines

Subdivision 9792.24.1(b)(1) is modified on a non-substantive basis to substitute the word “indicated” with the word “referenced” for clarity purposes. The word “indications” carries a medical usage which is not the intention in the context of the sentence. The meaning of the sentence is to reference one section of the MTUS with another. That is, to reference the acupuncture guidelines as applied to the specific clinical topic guidelines. 

Subdivision 9792.24.1(b)(1) is further modified on a non-substantive basis to delete the parenthetical information “(DWC 2008)” for clarity purposes. This modification will allow the date of effectiveness of the MTUS regulations to be the date of the chronic pain medical treatment guidelines.

Modifications to § 9792.24.2. Chronic Pain Medical Treatment Guidelines

The title of the section is modified to delete the parenthetical information “(DWC 2008)” for clarity purposes. This modification will allow the date of effectiveness of the MTUS regulations to be the date of the chronic pain medical treatment guidelines.
Subdivision 9792.24.2(a) is modified to delete the parenthetical information “(DWC 2008)” for clarity purposes. This modification will allow the date of effectiveness of the MTUS regulations to be the date of the chronic pain medical treatment guidelines.

Subdivision 9792.24.2(a) is further modified to delete the phrase “and citations listed in the guidelines” in the last sentence of the subdivision. The phrase is deleted because the citations/references are now incorporated by reference in subdivision 9792.24.2(e); and that subdivision informs the public where the citations/references may be obtained. Thus, the last sentence of subdivision 9792.24.2(a) as modified states, “A copy of the chronic pain medical treatment guidelines may be obtained from the Medical Unit, Division of Workers’ Compensation, P.O. Box 71010, Oakland, CA 94612-1486, or from the DWC web site at http://www.dwc.ca.gov.”
Note: The Division of Workers’ Compensation (DWC) proposes to adapt the most recent version of the Chronic Pain Medical Treatment Guidelines, Part 1: Introduction and Part 2-Interventions and Treatments. The amendments to the guidelines will be noticed in a document entitled Appendix A1—Chronic Pain Medical Treatment Guidelines. Appendix A1 serves as the notice of modification of the text of the DWC Chronic Pain Medical Treatment Guidelines as adapted from the Work Loss Data Institute’s Official Disability Guidelines (ODG) Treatment in Workers’ Comp – Chapter on Pain.  The new version adapted is dated October 23, 2008, with the permission of the Work Loss Data Institute. The Work Loss Data Institute has provided its ODG chapter on pain version to the Division of Workers’ Compensation (DWC) at no cost. As previously noticed, the Chronic Pain Medical Treatment Guidelines, Section 9792.24.2, et al., consists of two parts. Part 1: Introduction, and Part 2: Pain Interventions and Treatments. The chronic pain medical treatment guidelines replace the ACOEM’s Practice Guidelines’ Chapter 6—Pain, Suffering, and the Restoration of Function (Chapter 6) relating to chronic pain.

DWC decided to explain the modifications to the Chronic Pain Medical Treatment Guidelines in a separate document (i.e., Appendix A) because this document will be used in the future as an unincorporated reference document supporting the Chronic Pain Medical Treatment Guidelines. 

Subdivision 9792.24.2(e) is added to section §9792.24.2 to reflect that Appendix D—Chronic Pain Medical Treatment Guidelines-Division of Workers’ Compensation and Official Disability Guidelines References—is incorporated by reference into the MTUS as supplemental part of the Chronic Pain Medical Treatment Guidelines. This subdivision further provides that a copy of Appendix D may be obtained from the Medical Unit, Division of Workers’ Compensation, P.O. Box 71010, Oakland, CA 94612-1486, or from the DWC web site at http://www.dwc.ca.gov. These references are incorporated into the MTUS as supplemental part of the Chronic Pain Medical Treatment Guidelines. Appendix D is incorporated into the regulations pursuant to requests by the regulated public that the references should be available to the public as part of the regulations. Because the references are voluminous and it would cumbersome and impractical to publish them in the regulations, DWC will incorporate them by reference into the regulations, and make them available to the public as set forth above. This allows the regulated public to have access to the Division of Workers’ Compensation and Official Disability Guidelines’ chronic pain medical treatment guidelines’ references if interested.

Modifications to §9792.24.3. Postsurgical Treatment Guidelines
The title of the section is modified to delete the phrase “DWC 2008.” The phrase is being deleted to avoid confusion as to the date of applicability of the guidelines. The date when the regulations become effective is the date when the guidelines become applicable. 
Subdivision 9792.24.3(a)1. is modified for clerical purposes to delete the period after number 1 and to place the number in parenthesis, thus (1). The subdivision as corrected now reads, subdivision 9792.24.3(a)(1). 
Subdivision 9792.24.3(a)2. is modified for clerical purposes to delete the period after number 2 and to place the number in parenthesis, thus (2). The subdivision as corrected now reads, subdivision 9792.24.3(a)(2). 

Subdivision 9792.24.3(a)3. is modified for clerical purposes to delete the period after number 3 and to place the number in parenthesis, thus (3). The subdivision as corrected now reads, subdivision 9792.24.3(a)(3). 

Subdivision 9792.24.3(a)4. is modified for clerical purposes to delete the period after number 4 and to place the number in parenthesis, thus (4). The subdivision as corrected now reads, subdivision 9792.24.3(a)(4). 

Subdivision 9792.24.3(a)5. is modified for clerical purposes to delete the period after number 5 and to place the number in parenthesis, thus (5). The subdivision as corrected now reads, subdivision 9792.24.3(a)(5). 

Subdivision 9792.24.3(b)1. is modified for clerical purposes to delete the period after number 1 and to place the number in parenthesis, thus (1). The subdivision as corrected now reads, subdivision 9792.24.3(b)(1). 

Subdivision 9792.24.3(c)1. is modified for clerical purposes to delete the period after number 1 and to place the number in parenthesis, thus (1). The subdivision as corrected now reads, subdivision 9792.24.3(c)(1). 

Subdivision 9792.24.3(c)1. is further corrected for clarification purposes to delete the comma after the phrase “a nurse practitioner.” The comma was removed pursuant to a public comment that it was not clear whether the nurse practitioner would need to be working with the surgeon who performed the operation and whether this provision would expand the scope of practice of the nurse practitioner. The intention of the subdivision is to have the nurse work with the surgeon as part of the surgical team. The comma is removed to avoid misinterpretation of this provision. This language is also consistent with the language set forth in subdivision 9792.24.3(c)(5)(A).

Subdivision 9792.24.3(c)2. is modified for clerical purposes to delete the period after number 2 and to place the number in parenthesis, thus (2). The subdivision as corrected now reads, subdivision 9792.24.3(c)(2). 

Subdivision 9792.24.3(c)3. is modified for clerical purposes to delete the period after number 3 and to place the number in parenthesis, thus (3). The subdivision as corrected now reads, subdivision 9792.24.3(c)(3). 

Subdivision 9792.24.3(c)4. is modified for clerical purposes to delete the period after number 4 and to place the number in parenthesis, thus (4). The subdivision as corrected now reads, subdivision 9792.24.3(c)(4). 

Subdivision 9792.24.3(d)(1)  is modified to delete the last sentence of the subdivision which states, “A copy of citations listed in the postsurgical treatment guidelines may be obtained from the Medical Unit, Division of Workers’ Compensation, P.O. Box 71010, Oakland, CA 94612-1486, or from the DWC web site at http://www.dwc.ca.gov.” The sentence is deleted because that information is moved to new subdivision 9792.24.3(d)(3) which incorporates by reference into the MTUS Appendix E containing the Postsurgical Treatment Guidelines references, and informs the public where these references may be obtained.

Modifications to Postsurgical Treatment Guidelines as adapted from the ODG’s Postsurgical Treatment Guidelines Chapters, version dated October 23, 2008 are reflected below.
The Ankle and Foot postsurgical guideline is modified pursuant to the ODG revised October 23, 2008 version as set forth below. 

Ankle & Foot 

Exercise program goals should include strength, flexibility, endurance, coordination, and education.  Patients can be advised to do early passive range-of-motion exercises at home by a physical therapist. (Colorado, 2001)  (Aldridge, 2004) This RCT supports early motion (progressing to full weightbearing at 8 weeks from treatment) as an acceptable form of rehabilitation in surgically treated patients with Achilles tendon ruptures. (Twaddle, 2007)

The Burns postsurgical guideline is modified pursuant to the ODG revised October 23, 2008 version as set forth below.
Burns 

Recommended.  Occupational therapy and physical therapy for the patient with burns may include respiratory management, edema management, splinting and positioning, physical function (mobility, function, exercise), scar management, and psychosocial elements.  (Simons, 2003)  As with any treatment, if there is no improvement after 2-3 weeks the protocol may be modified or re-evaluated.
The Carpal Tunnel Syndrome postsurgical guideline is modified pursuant to the ODG revised October 23, 2008 version as set forth below.
Carpal Tunnel Syndrome

Recommended as indicated below. There is limited evidence demonstrating the effectiveness of PT or OT for CTS.  The evidence may justify 3 to 5 visits over 4 weeks after surgery, up to the maximums shown below.  Benefits need to be documented after the first week, and prolonged therapy visits are not supported.  Carpal tunnel syndrome should not result in extended time off work while undergoing multiple physical therapy visits, when other options (including surgery for carefully selected patients) could result in faster return to work.  Furthermore, Ccarpal tunnel release surgery is a relatively simple operation that also should not require extended multiple physical therapy office visits for recovery.  Of course, these statements do not apply to cases of failed surgery and/or misdiagnosis (e.g., CRPS I instead of CTS).  (Feuerstein, 1999)  (O'Conner-Cochrane, 2003)  (Verhagen-Cochrane, 2004)  (APTA, 2006)  (Bilic, 2006)  Post surgery, a home physical therapy program is superior to extended splinting.  (Cook, 1995) Continued visits should be contingent on documentation of objective improvement, i.e., VAS improvement greater than four, and long-term resolution of symptoms.  Therapy should include education in a home program, work discussion and suggestions for modifications, lifestyle changes, and setting realistic expectations. Passive modalities, such as heat, iontophoresis, phonophoresis, ultrasound and electrical stimulation, should be minimized in favor of active treatments.  
The Forearm, Wrist, & Hand postsurgical guideline is modified pursuant to the ODG revised October 23, 2008 version as set forth below. Moreover, the sentence “Hand function significantly improved in patients with rheumatoid arthritis after completion of a course of occupational therapy (p<0.05),” and supporting study “(Rapoliene, 2006)” is deleted as the subject of the reference and the study do not relate to surgery.
Forearm, Wrist, & Hand 

(Not including Carpal Tunnel Syndrome –see separate post surgical guideline.)

Used after surgery and amputation. During immobilization, there was weak evidence of improved hand function in the short term, but not in the longer term, for early occupational therapy, and of a lack of differences in outcome between supervised and unsupervised exercises. Post-immobilization, there was weak evidence of a lack of clinically significant differences in outcome in patients receiving formal rehabilitation therapy, passive mobilization or whirlpool immersion compared with no intervention. There was weak evidence of a short-term benefit of continuous passive motion (post external fixation), intermittent pneumatic compression and ultrasound. There was weak evidence of better short-term hand function in patients given physical therapy than in those given instructions for home exercises by a surgeon. (Handoll-Cochrane, 2002) (Handoll-Cochrane, 2006) Hand function significantly improved in patients with rheumatoid arthritis after completion of a course of occupational therapy (p<0.05). (Rapoliene, 2006)

Sprains and strains of elbow and forearm (ICD9 841):
Post-surgical treatment/ligament repair: 24 visits over 16 weeks

*Postsurgical physical medicine treatment period: 6 months
The Hip, Pelvis and Thigh (femur) postsurgical guideline is modified pursuant to the ODG revised October 23, 2008 version as set forth below.
Hip, Pelvis and Thigh (femur)

A physical therapy program that starts immediately following hip injury or surgery allows for greater improvement in muscle strength, walking speed and functional score. (Jan, 2004) (Jain, 2002) (Penrod, 2004) (Tsauo, 2005) (Brigham, 2003) (White, 2005) (National, 2003) A weight-bearing exercise program can improve balance and functional ability to a greater extent than a non-weight-bearing program. (Expert, 2004) (Binder, 2004) (Bolgla, 2005) (Handoll, 2004) (Kuisma, 2002) (Lauridsen, 2002) (Mangione, 2005) (Sherrington, 2004)  Patients with hip fracture should be offered a coordinated a multidisciplinary rehabilitation program with the specific aim of regaining sufficient function to return to their pre-fracture living arrangements. (Cameron, 2005) Accelerated perioperative care and rehabilitation intervention after hip and knee arthroplasty (including intense physical therapy and exercise) reduced mean hospital length of stay (LOS) from 8.8 days before implementation to 4.3 days after implementation. (Larsen, 2008)
Osteoarthrosis and allied disorders (ICD9 715):

Post-surgical treatment: 18 visits over 12 weeks


*Postsurgical physical medicine treatment period: 6 months
The Knee postsurgical guideline is modified pursuant to the ODG revised October 23, 2008 version as set forth below.
Knee 

Controversy exists about the effectiveness of physical therapy after arthroscopic partial meniscectomy. (Goodwin, 2003) Functional exercises after hospital discharge for total knee arthroplasty result in a small to moderate short-term, but not long-term, benefit. In the short term physical therapy interventions with exercises based on functional activities may be more effective after total knee arthroplasty than traditional exercise programs, which concentrate on isometric muscle exercises and exercises to increase range of motion in the joint. (Minns Lowe, 2007)  Accelerated perioperative care and rehabilitation intervention after hip and knee arthroplasty (including intense physical therapy and exercise) reduced mean hospital length of stay (LOS) from 8.8 days before implementation to 4.3 days after implementation. (Larsen, 2008)  
The Low Back postsurgical guideline is modified pursuant to the ODG revised October 23, 2008 version as set forth below.
Low Back 

As compared with no therapy, physical therapy (up to 20 sessions over 12 weeks) following disc herniation surgery was effective. Because of the limited benefits of physical therapy relative to "sham" therapy (massage), it is open to question whether this treatment acts primarily physiologically, but psychological factors may contribute substantially to the benefits observed. (Erdogmus, 2007) 

The Neck & Upper Back postsurgical guideline is modified pursuant to the ODG revised October 23, 2008 version as set forth below.
Neck & Upper Back
Displacement of cervical intervertebral disc (ICD9 722.0):
Postsurgical treatment (fusion, after graft maturity): 24 visits over 16 weeks

Subdivision 9792.24.3(d)(2) is added to incorporate by reference into the MTUS Appendix C—Postsurgical Treatment Guidelines Evidence-Based Reviews (EBRs) as supplemental part of the Postsurgical Treatment Guidelines. This section also informs the public that a copy of Appendix C may be obtained from the Medical Unit, Division of Workers’ Compensation, P.O. Box 71010, Oakland, CA 94612-1486, or from the DWC web site at http://www.dwc.ca.gov. Appendix C is incorporated by reference into the regulations pursuant to requests by the regulated public that the references should be available to the public as part of the regulations.  This document represents the evidence-based reviews that support the Postsurgical Medical Treatment Guidelines with a description of the DWC’s Methodology used. Because DWC intends to continue to incorporate the most recent scientific advances in medicine to this document via formal rulemaking, this document will continue to grow; it will become cumbersome and impractical in the future to publish it in the regulations. Thus, DWC will incorporate the document by reference into the regulations, and make it available to the public as set forth above.
Subdivision 9792.24.3(d)(3) is added to incorporate by reference into the MTUS Appendix E— Postsurgical Treatment Guidelines Work Loss Data Institute-Official Disability Guidelines References. These references are incorporated into the MTUS as supplemental part of the Postsurgical Treatment Guidelines. This section also informs the public that a copy of Appendix E may be obtained from the Medical Unit, Division of Workers’ Compensation, P.O. Box 71010, Oakland, CA 94612-1486, or from the DWC web site at http://www.dwc.ca.gov. Appendix E is incorporated into the regulations pursuant to requests by the regulated public that the references should be available to the public as part of the regulations. Because the references are voluminous and it would cumbersome and impractical to publish them in the regulations, DWC will incorporate them by reference into the regulations, and make them available to the public as set forth above.
A new Appendix A1 is created to supplement the Notice of Modification to Text of PROPOSED Rulemaking. 

Appendix A1—Chronic Pain Medical Treatment Guidelines serves as the Supplement of Notice of Modification of the Text of the Division of Workers’ Compensation’s (DWC) Chronic Pain Medical Treatment Guidelines as adapted from the Work Loss Data Institute’s Official Disability Guidelines (ODG) Treatment in Workers’ Comp – Chapter on Pain.  The new version adapted is dated October 23, 2008. The Notice of Proposed Rulemaking issued June 2008 adapted a previous version dated October 31, 2007. The new proposed version is being adapted because many comments were submitted by the public requesting that the most recent version of ODG be adapted in order to allow the Medical Treatment Utilization Schedule (MTUS) to reflect the most recent advances in the science of medicine.  Appendix A1 is being served together with this 15-day Notice.
Modifications to Appendix C—Postsurgical Treatment Guidelines-Evidence-Based Reviews

The header of Appendix C is modified to delete the phrases “Initial Statement of Reasons,” and “(DWC 2008).” The footer of Appendix C is modified to delete the phrase “(DWC 2008),” and to substitute the month “June” with the month “November.” These modifications are intended to make the document current for incorporation into the regulations. The document is being incorporated as section 9792.24.3(d)(2).

Modifications to Appendix D—Chronic Pain Medical Treatment Guidelines-Division of Workers’ Compensation and Official Disability Guidelines References
The header of Appendix D is modified to delete the phrases “Initial Statement of Reasons,” and “(DWC 2008).” The header of Appendix D is further modified to insert the date of the version of the ODG Chapter of Pain being adapted, thus “October 23, 2008 version of ODG Chapter on Pain.” The footer of Appendix D is modified to delete the phrase “(DWC 2008),” and to substitute the month “June” with the month “November.” Further because the Chronic Pain Medical Treatment Guidelines version is being updated to the October 23, 2008 ODG version, the entire document is being replaced to ensure that it contains all the revised ODG references. The modifications are intended to make the document current for incorporation into the regulations. The document is being incorporated as section 9792.24.2(e). The document is being incorporated into the regulations pursuant to requests by the regulated public that the references should be available to the public as part of the regulations. Because the references are voluminous and it would cumbersome and impractical to publish them in the regulations, DWC will incorporate them by reference into the regulations, and make them available to the public from the Medical Unit, Division of Workers’ Compensation, P.O. Box 71010, Oakland, CA 94612-1486, or from the DWC web site at http://www.dwc.ca.gov.
Modifications to Appendix E—Postsurgical Treatment Guidelines—Official Disability Guidelines References
The header of Appendix E is modified to delete the phrases “Initial Statement of Reasons,” and “(DWC 2008).” The header of Appendix E is further modified to insert the date of the version of the ODG Physical Medicine Guidelines being adapted, thus “October 23, 2008 ODG version of Physical Medicine Guidelines.” The top of the first page of Appendix E is modified to delete the title of the Appendix, “Work Loss Data Institute Official Disability Guidelines’ References,” as superfluous language, as this information is already contained in the header of the Appendix. 
The list of postsurgical areas contained on the top of the document (i.e., (Ankle & Foot (Acute & Chronic),  Burns, Carpal Tunnel Syndrome (Acute & Chronic), Elbow (Acute & Chronic), Forearm, Wrist, & Hand, Head, Hip & Pelvis (Acute & Chronic), Knee & Leg (Acute & Chronic), Low Back - Lumbar & Thoracic (Acute & Chronic), Neck and Upper Back (Acute & Chronic), Pain (Chronic), Shoulder (Acute & Chronic)) is deleted as superfluous. 

Names for the postsurgical areas in the Appendix E are modified to match the names of the postsurgical areas in the regulations.

Postsurgical areas for Hernia, Neck & Upper Back, and Shoulder are modified to reflect that no postsurgical physical medicine references were found.
References which do not relate to postsurgical are removed. References which are duplicated in the document are removed. 

The footer of Appendix E is modified to delete the phrase “(DWC 2008),” and to substitute the month “June” with the month “November.” Further because the Postsurgical Treatment Guidelines version is being updated to the October 23, 2008 ODG version, the entire document is being replaced to ensure that it contains all the revised ODG references. The modifications are intended to make the document current for incorporation into the regulations. The document is being incorporated as section 9792.24.3(d)(3). The document is being incorporated into the regulations pursuant to requests by the regulated public that the references should be available to the public as part of the regulations. Because the references are voluminous and it would cumbersome and impractical to publish them in the regulations, DWC will incorporate them by reference into the regulations, and make them available to the public from the Medical Unit, Division of Workers’ Compensation, P.O. Box 71010, Oakland, CA 94612-1486, or from the DWC web site at http://www.dwc.ca.gov.
Modifications to the FISCAL IMPACTS as originally noticed in the Notice of Proposed Rulemaking issued June 2008
The Fiscal Impacts noticed in the Notice of the Proposed Rulemaking is modified and set forth in its entirety below:
FISCAL IMPACTS

· Costs or savings to state agencies or costs/savings in federal funding to the State: As an employer that is legally uninsured for workers’ compensation, and whose workers’ compensation claims are administered by the State Compensation Insurance Fund, the State may incur increased medical costs for a subset of its claims as a result of this regulation.  However, the State is already providing medical treatment for these claims.  These regulations provide greater specificity and clarity to the MTUS which is expected to bring about a reduction in medical and utilization review costs for some claims.  As described in Section B, estimated costs of this Form 399 for each part of the regulation (adoption of the ACOEM revised elbow chapter, postsurgical physical medicine guidelines, and chronic pain guidelines), the fiscal impact, if any, is difficult if not impossible to estimate.

· Local Mandate: None.  The proposed regulations will not impose any new mandated programs or increased service levels on any local agency or school district.  The potential costs imposed on all public agency employers by these proposed regulations, although not a benefit level increase, are not a new State mandate because the regulations apply to all employers, both public and private, and not uniquely to local governments. The Administrative Director has determined that the proposed regulations will not impose any new mandated programs on any local agency or school district.  The California Supreme Court has determined that an increase in workers’ compensation benefit levels does not constitute a new State mandate for the purpose of local mandate claims because the increase does not impose unique requirements on local governments.  See County of Los Angeles v. State of California (1987) 43 Cal.3d 46.  The potential costs imposed on all public agency employers and payors by these proposed regulations, although not a benefit level increase, are similarly not a new State mandate because the regulations apply to all employers and payors, both public and private, and not uniquely to local governments.

Regardless, as an employer, local governments may incur increased medical costs for a subset of its claims as a result of this regulation.  However, local governments are already providing medical treatment for these claims.  These regulations provide greater specificity and clarity to the MTUS which is expected to bring about a reduction in medical and utilization review costs for some claims.  As described in Section B, estimated costs of this Form 399 for each part of the regulation (adoption of the ACOEM revised elbow chapter, postsurgical physical medicine guidelines, and chronic pain guidelines), the fiscal impact, if any, is difficult if not impossible to estimate.  

· Cost to any local agency or school district that is required to be reimbursed under Part 7 (commencing with Section 17500) of Division 4 of the Government Code: None.  (See “Local Mandate” section above.)

· Other nondiscretionary costs/savings imposed upon local agencies: None.  (See “Local Mandate” section above.)
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