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PROCEEDINGS

MODERATOR GARD: Okay, eve

to go ahead and get started. Good morning.

ryone.

We're going

Thank you

for coming today. This is the hearing on the Division

of Workers' Compensations Proposed Regulations on the

Electronic Adjudication Management System or EAMS.

I'm Susan Gard, Chief of Legislation and

Policy for Administrative Director,
Ms. Nevans is unable to be present t

appearing at this hearing on her beh

Carrie Nevans.

oday, and I'm

alf, acting as

moderator to preside over the submission of oral

testimony.

Other staff present here with me today are

Kevin Star, the Court Administrator;

James Fisher,

Industrial Relations Counsel for the Division of

Workers' Compensation; and Minerva K
Relations Counsel for DWC.
MS. KROHN: Good morning.

MODERATOR GARD: Maureen G

rohn, Industrial

ray, the Division's

Regulations Coordinator, is present and has been

assisting in getting people to sign

in. We're, as

always, very grateful to Maureen for making the

arrangements for this hearing this morning.

The hearing is being recor

ded, and a

transcript will be posted on our website where it can be
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viewed by the public. The hearing today will continue
as long as there are people present who wish to comment
on the regulations, but will close at 5:00.

If the hearing continues into the lunch hour,
which doesn't look likely at this point, we will take at
least an hour's break for lunch. Written comments will
be accepted up until 5:00 today at our offices here,
1515 Clay Street, Suite 1800. And you will be free to
submit comments via e-mail and fax up until that time.
The restrooms are out this door and down the hall to the
right-hand side.

The purpose of this hearing is to receive
comments on the proposed amendments to the regulations,
and both the Administrative Director and Court
Administrator welcome any comments you have about them.

All your comments, both given here today and
those submitted in writing, will be considered by the
Administrative Director and Court Administrator in
determining whether to adopt these regulations as
written or to change them.

Please restrict the subject of your comments
to the specific regulations and to any suggestion you
have for changing them. We will not enter into
discussion this morning, although we may ask for

clarification on a comment you're providing, if needed.
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10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

Please limit oral testimony —-- normally I
would say ten minutes, but we don't have a lot of folks
signed up so, you know, if it's going on for a very long
time, Jjust keep that in mind; but we don't have a lot of
people signed up to provide oral testimony, so I don't
think it's going to be an issue.

When you come up to give your testimony,
please give Maureen Gray your business card, if you have
one, so we can get the correct spelling of your name in
the transcript. Please speak into the microphone here
at the podium. Before starting your testimony, please
identify yourself for the record, then please state the
section that you will be commenting on.

So with that I will commence calling people up
to give their oral testimony, and the first person
signed up is Nancy Roberts.

MS. ROBERTS: Good morning. My name is Nancy
Roberts. I'm Chief Counsel for Boehm & Associates, and
the regulations I will be addressing are 10240 and
10241.

I have been involved in workers' compensation
law since 1979. I have been a claims adjuster, an
applicant's attorney, and for the past 20 years I have
represented lien claimants in workers' compensation

matters exclusively. I have been a specialist in

PETERS SHORTHAND REPORTING CORPORATION (916) 362-2345
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workers' compensation, certified by the State Bar since
1991.

Boehm's clients include public entities such
as the Department of Veterans Affairs, Medi-Cal, public
hospitals such as the UC hospitals, county hospitals,
private hospitals, HMOs, Union Trust Funds, and health
plans.

For the most part, my -- our clients file
liens because an employer or its carrier fails to accept
liability for a claim. Our clients advance the cost of
medical care or provide medical cost, knowing that they
will not receive reimbursement, usually until the
case-in-chief resolves. This could be years.

These lien claimants are vital to the workers'
compensation scheme, and in some cases their payment in
advance of the claim resolving is mandatory. They're
not -- they're in the business of providing or paying
for medical care; they're not in the business of
attending all hearings in every workers' compensation
case in which they have a lien.

If they are required to appear pursuant to
proposal 10240 and 10241, providers will be forced on an
economic basis to refuse to advance the necessary
services to injured workers, and payers workers -- of

medical claims may challenge their obligation to advance

PETERS SHORTHAND REPORTING CORPORATION (916) 362-2345
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the cost of the care.

In my experience, lien issues are generally
ignored at hearings. Under the current system, we very
often appear to find out a case has been continued or --
and without notice to us. Even in trials when the lien
is listed as an issue, we've set it as an issue at the
MSC. Judges frequently will tell us that they're going
to defer the lien issue.

It's a waste of resources to require the lien
claimant to appearing at every hearing when -- where a
judge hasn't required parties -- or judges aren't
required to address the lien issue, defendants aren't
required to address the lien issue. I can't tell you
how many times I appear where a defendant's first words
to me are, we're not dealing with liens today; we're
dealing with the applicant's case.

I now beat them to the punch sometimes and
I'll say, especially on the asbestos calendar, am I
wasting my time by being here.

If the State Bar decides to give a
certification as a wall holder, I'm sure that I will
have met the experiential requirements. I'm also
concerned about clogging the system at the Appeals
Board.

Judges have, it seems to me, have enough to

PETERS SHORTHAND REPORTING CORPORATION (916) 362-2345
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day to hold hearings, try cases, write decisions, and
approve settlements, among the other myriad of
responsibilities they have. I don't think they want to
take on an avalanche of requests to be excused from
hearings by the multitude of lien claimants.

Sometimes in cases there can be, you know,
five, ten lien claimants who are all going to be asked
for —— to be relieved. You know, the benefits of EAMS
is that we're informed about what's going on in a case.
We welcome that change. We want to know what's on that
DOR, but what good is it. 1It's lost on us if we have to
appear anyway. Now that we will know -- it's
irrelevant. The issue is irrelevant. And we still have
to appear if a judge can't get to excusing our
appearance. And then we have to write letters in all
these cases.

In the DWC stated rules or stated reasons, you
said that there's many lien claimants -- that you're
trying to resolve the problem of many lien claimants in
workers' compensation cases. If this is true, and I
have no doubt that it is, that forcing those lien
claimants to appear at all hearings will have a
deleterious affect on the environment.

We may disagree about global warming, but I

think it's -- you know, one trip to LA is prima fascia

PETERS SHORTHAND REPORTING CORPORATION (916) 362-2345
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evidence that there's a correlation between automobile
emissions and air pollution on -- I don't know. You
know, I don't think that drivers in California are going
to appreciate putting more commuters on the road trying
to get to the Board on unnecessary hearings.

I understand after speaking to David Robin,
who spoke yesterday, that one of the driving issues for
this regulation is proliferation of liens filed by
practitioners who have received a partial payment and
then file stale liens to get reimbursed for the balance
of the bill.

And I appreciate that problem, but I urge you
not to punish the VA, Medi-Cal, public and private
hospitals, HMOs, Union Trust Funds, and health plans who
advance the care and already wait years to have their --
to get reimbursed by forcing them to appear at all
hearings, including unnecessary hearings.

Mr. Robin told me that he had discussed the
possibility of distinguishing between 4903 liens and
4903.1 liens. That's Labor Codes 4903 and 4903.1. Such
a distinction might work well for the health plans and
the HMOs that are covered under 4903.1, but hospitals
are covered under 4903 and not covered hundred 4903.1.

Alternative means, I think, you know, apart

from scrapping the rules, current Rule 10563 allows lien

PETERS SHORTHAND REPORTING CORPORATION (916) 362-2345
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claimants the option of appearing by telephone. I find
it works well. We -- we keep track of the cases we
settle by telephone versus the ones that we settle in
court, and we settle far more cases by telephone than we
do at court. And as long as everybody follows the
rules, the defendants call us from the Board, we will
settle -- we will settle cases.

We have more incentive to settle by telephone
rather than -- our clients are more flexible about
settling knowing they wouldn't have to make another
appearance or many more appearances and delay further
receipt of reimbursement.

So if -- if everybody's following the rule, I
think more cases will be settled -- well, I know more
cases are settled by telephone. And, you know, those

parties who don't follow the rule can be subject to

sanctions. Lien claimant's liens can be dismissed if
they don't -- aren't available by phone.

And I mentioned -- I submitted written
comments to -- by e-mail, and I mentioned that other
courts allow —-- court systems allow appearances by
telephone. I know in cases of uninsured employers, I
have gone to bankruptcy case -- to bankruptcy court, and

they allow appearances by telephone. They have it set

up so that there's a speaker so everybody can hear.
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12
There's no issues of ex parte communication, and the
parties, it seems, have the option to appear by
telephone or to appear in person. It seems like a
practical method. It avoids the congestion on the
freeways, and avoids, in my case, the wall holding.

And the $2,500 threshold seems arbitrary.

It's an arbitrary amount, you know. And I don't know
that any dollar amount will solve the problem. Rather I
think it should be on a need-to-be there test basis. Do
you need to be there. And I think we've done, in my
experience from our office, we've done a pretty good job
of self-regulating when we need to be there. And I
think it will be easier to know when to be there because
we'll now have access to the DORs through EAMS.

And finally, I think one of the negative
results of this is it's just going to be another excuse
for -- or incentive for defendants to delay resolving
liens. If they hold out long enough, maybe they, you
know, they'll -- there will be one time when a lien
claimant doesn't show up and that's when they'll ask for
the lien to be dismissed. And I think the lien claims
should be decided on the merits, not on endurance.

Thank you.
MODERATOR GARD: Thank you. The next person

signed up to provide oral testimony is Sue Borg.
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MS. BORG: On behalf of CAAA, I would like to
make some general comments. Our written comments are
much more specific and they'll be arriving
electronically today. I just want to highlight a few
point that are our major concerns.

First, while we appreciate the tremendous
effort involved in bringing the Workers' Comp System
into the new technological world, we strongly urge
caution in making this transition.

Specifically, we're worried that our need to
comment on regulations proposed for a system which does
not yet exist, is nothing more than an exercise in
imagination where a myriad of issues and problems can
and will arise that we have not even considered.

Far easier to appreciate is the difficulty
involved in implementing a program of this size, and the
likely eventuality for unintended consequences and bugs.

As we understand the plan, there will be
internal implementation as of August 29th, 2008, but the
external users will largely continue to file paper
documents in the paperless system.

It is our understanding that the paper forms
filed by the external users will be destroyed 14 days
after scanning. We believe that this quick destruction

of the paper is dangerous at this early juncture when

PETERS SHORTHAND REPORTING CORPORATION (916) 362-2345
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bugs can be expected. If problems occur making the
system unavailable to the Division for days or weeks,
there will be a huge impact that will effectively shut
down scheduled trials, hearings, and conferences due to
the Division's and the judge's inability to access all
the information in the electronic file.

Of course, this particular concern is -- is of
-- has a great impact on injured workers for whom delays
of medical treatment, among other things, can be
literally fatal.

To that end, we strongly urge that the
Division of Workers' Comp and the Department of
Industrial Relations consider our recommendation to
refrain from immediate destruction of paper files. We
also recommend that legacy files not be scanned into
EAMS until after settlement of those cases, and
consequently we believe that implementation of these
recommendations would actually reduce the workload for
DWC staff.

While we hope that the use of paper backup
would not be needed, we believe it is imperative that
these regulations include some option for dealing with
the very real possibility that this complex new system
will experience some problems after its introduction.

It is simply unacceptable to not have a

PETERS SHORTHAND REPORTING CORPORATION (916) 362-2345
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reasonable backup plan that will allow the District
offices to fulfill their mission to injured workers.

Secondly, we are extremely concerned that the
requirement to type or computer print some of the
proposed OCR forms will cause huge problems,
particularly at the hearing level. The vast majority of
our cases are settled at the hearing. At the time of
settlement, documents are completed by hand immediately
right at that time and executed by the parties and
approved by the judge that same day.

As we read the proposed rules, documents will
need to be typed. This would include a nine-page CNR
form, a nine-page stipulation with Request for Award
form, not to mention the -- the settlement conference
statement, which in paper is five pages, and I can't
recall how much bigger it's grown on the OCR forms. We
believe that enforcement of this rule as written would
paralyze the system.

Even if there were facilities to actually type
and printout the forms in the courtroom, the added time
to complete this task would dramatically slow the
system. Failure to finalize the agreement on the spot
would cause some settlements to fall apart. These cases
will stay in the system, increasing the workload of the

Division as each failed settlement will need at least

PETERS SHORTHAND REPORTING CORPORATION (916) 362-2345
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one more hearing to resolve.

Similarly, the pretrial conference statement
is handwritten at the conference after the parties have
an opportunity to discuss the issues and confer.

Holding up the conference to type or print a multipage
form is impractical, and filling it out later is equally
infeasible because at least for the time being, we still
receive trial dates from the calendar clerk.

As I mentioned earlier, the Minutes of Hearing
are usually filled out by hard at the hearing. It's
hard to image how Jjudges will have time to complete this
paperwork while hearing their calendar. Likewise, it's
common place that practitioners come to the Board with
multiple cases set for trial. The delays, it seems
clear, will create a sort of -- a certain amount of
havoc at the local Boards on hearing days.

Lastly, we're very concerned over the proposal
in these regulations to reintroduce prescreening of the
DOR form. This issue was the subject of a settlement
reached between CAAA and the Division in 1992 to stop
the prescreening of applications that had resulted in
some cases not being set on calendar.

At that time, you will recall, applications --
it was the window period, the so-called window period --

when applications were serving the same function as DORs

PETERS SHORTHAND REPORTING CORPORATION (916) 362-2345
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17
do now and as they did before the window period.

Reinstitution of prescreening of DORs would
not only violate that agreement, but as a practical
matter would require a huge investment of time for the
Division, since according to the DIR website, there were
over 335,000 DORs filed in 2007.

Finally, any process that gives the WCJ
unilateral authority to screen and reject DORs
constitutes an impermissible denial of due process for
the parties submitting the DOR. We therefore urge that
sections 10250 and 10251 be amended to conform with the
settlement previously executed by the Division and CAAA.

I do have a copy of that settlement agreement
that I would like to give you. I believe it will be
attached to our written comments, but --

MODERATOR GARD: Thank you.

MS. BORG: So again, I would like to thank you
for allowing us this opportunity to present our
concerns. As I mentioned, our written comments are much
more detailed, and we just urge that everybody maintain
flexibility as we embark on this brave new technical
world. Thank you.

MR. STAR: Thank you.

MODERATOR GARD: Thank you. That's all the

people we have signed up to provide oral testimony at

PETERS SHORTHAND REPORTING CORPORATION (916) 362-2345
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this time. Ms. Gray is going to check to see if we have
anyone else who signed up. But in the meantime, if
there is anyone here who would like to provide oral
testimony, anyone who came in late, I'm going to remind
you of the parameters.

When you come up to give your testimony,
please give Ms. Gray your business card, if you have
one, so we can get the correct spelling of your name in
the transcript. Please speak into the microphone.

No, no, no. Thank you.

Please speak into the microphone, which is
here at the podium. Before starting your testimony,
please identify yourself for the record, then please
state the section on which you will be commenting.

So the other folks who signed in later have
all said no to providing oral testimony today, so if
there's -- is there anyone else here? Thank you, Steve.
I knew we could count on you.

MR. CATTOLICA: Well, if nothing else, I like
to be able to be counted upon. My name is Steve
Cattolica. I represent the California Society of
Industrial Medicine and Surgery, and the California
Society of Physical Medicine and Rehabilitation.

I'm here briefly to echo the concerns that the

Boehm & Associate's representative made with respect to
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both 10240 and 10241, with a couple of respects.

First of all, the -- the stated reason that
the regulation is being considered is to solve the
problem of many lien claimants, and especially as it was
stated, the proliferation of partial payment liens.

If -- i1if that's the intent, then I would like
the -- the Division to address what those physicians or
providers are supposed to do when they're nickeled and
dimed by bill review companies or utilization review
decisions that cause their payments to be partially paid
when they should have been fully paid.

And with the proliferation of MPNs and leased
networks where data integrity is constantly a challenge,
discounts are misapplied, how those lien claimants are
supposed to address those issues if, in fact, the
Division has a stated purpose of getting rid of those
proliferation of partial payment liens.

Now, I'm not speaking of those lien claimants
who, you know, throw spaghetti against the wall with the
idea of trying to get paid something when they're owed
nothing. But for those that are constant victims of
downcoding, improper discounts applied, they need a
venue. They need not have a large wall placed in front
of them.

The second comment I have -- and this is going

PETERS SHORTHAND REPORTING CORPORATION (916) 362-2345
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to be more of a question, but perhaps not able to be
answered here. And that is that 10240 seems to put an
arbitrary amount of 200 -- or $2,500 with respect to the
amount of a lien and the requirement that the lienholder
appear. Whereas the failure to appear, Section 10241,
carries no such threshold. Which is to say, in my
reading, that while one requires a lienholder of a
certain amount to appear, the failure to appear and its
consequences fall on all lienholders, regardless of the
amount. And I think that needs to be clarified. Thank
you.

MODERATOR GARD: Thank you. Is anybody there
anybody else present who would like to provide oral
testimony today?

If not, the hearing will be closed. The
opportunity to file written comments will continue to be
open until 5:00 p.m. today, Tuesday, July 15th, 2008.
Those comments should be delivered here to the DWC
offices on the 18th floor.

On behalf of the Administrative Director and
the Court Administrator, I extend our thanks for your
attendance today and the input you have given us. And
thanks again to our staff for their work here this
morning.

The hearing is now closed.
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(Whereupon, the Division of the Workers'

Compensation Proposed Regulations for the EAMS Public

Hearing was closed.)
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