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	General Comment

Sample Benefit Notices
	Commenter states that the Division has promised to publish sample benefit notices on your website; however, he notes that the Division has not committed to a deadline.   Commenter strongly suggests that before the insurance industry spends considerable time and resources re-tooling these notices that the Division make these forms available months before the implementation deadline.  Commenter believes that this would be a tremendous help for everyone in the industry.
	Phil Vermeulen

Governmental Relations

Acclamation Insurance Management Services

Allied Managed Care

August 28, 2007

Written Comment
	The Administrative Director accepts this comment in part and intends to make the sample notices available as soon as possible once the regulations are finalized.  In response to prior comments, the Administrative Director intends to convene an advisory group to review the sample notices before they are posted.
	None.

	General Comment
	Commenter states that in order to serve their purpose, benefit notices should be accurate, complete, clear and concise.  Commenter believes the proposed rules introduce new levels of complexity and costs for claims administrators, and ultimately employers, without offsetting benefits to injured workers, who have told his organization over the years that the sheer number of notices is confusing. Commenter fears that if the proposed rules are adopted, injured workers will receive even more documents, and the result will not be more clarity of their rights and responsibilities, or the status of their claims.

Commenter points out that the Initial Statement of Reasons asserted that the proposal will not have a significant adverse impact on business.  The rules will have such an impact – and impose costs as claims administrators must reprogram entire automated benefit notice systems, which have been developed over time to assist with timely production of more than one-hundred variations on notices of all types. Likely, this proposal will not reduce litigation - the sheer profusion of additional documents and confusing information is likely to drive injured workers to seek professional legal advice.

Commenter feels that a complete overhaul and revision of the benefit notice program is neither required by statute nor justified by any evidence or supporting documentation, or provided in the initial statement of reasons, particularly in view of the costs that would be incurred by claims administrators. Commenter requests that the Division reconsider the adoption of these rules in light of the significant additional costs and complexity, and the fact that no real need has been demonstrated for the rule changes. Commenter recommends that the proposed regulations be withdrawn and rewritten to conform to current statutes, eliminate redundancy, avoid imposing additional unneeded expenses on insurers and employers, and with a view toward accurate and precise information being provided to injured workers in the notices.
	Steve Suchil

Assistant Vice President

State Affairs 

Western Region

American Insurance Association

August 29, 2007

Written Comment
	This comment constitutes a general objection to the adoption of the regulations and questions the need for the regulations.  The comment does not make recommendations or objections addressing any specific sections of the regulations.  

Generalized objections such as this one do not require specific responses pursuant to Government Code section 11346.9(a)(3).
	None.

	General Comment – Fact Sheets
	The proposed amendments require enclosure of Fact Sheets specific to the type of benefit notice being sent to the injured employee. Commenter recommends that if claims administrators will be held accountable by regulation to provide information created by the DWC, the workers’ compensation industry should be allowed to review and comment on any current and future updates to Fact Sheets.
	Jose Ruiz

Claims Operations Manager

State Compensation Insurance Fund

August 28, 2007

Written Comment
	The Administrative Director does not accept this comment.  The Administrative Director intends for the fact sheets to be updated as often and as rapidly as needed.  Convening an industry advisory committee for each revision would defeat this purpose.
	None.

	General Comment – Fact Sheets
	In his previous comments to the Division, it was suggested that the requirements to serve “Fact Sheets” along with the specific benefit notices should either be discretionary or eliminated in its entirety. In reviewing the latest version of the fact sheets, commenter notes that they have not been modified from their original form, so he reiterates his prior suggestion.

Commenter bases his opinion on the following:

· The proposed regulations are still requiring the use of specific fact sheets in addition to the benefit notices. In as much as the statute does require claims administrators to provide certain specific information to injured workers, it is noted that the acting administrative director has not cited any statutory authority that authorizes the use of fact sheets for that purpose.

· The proposed regulations do not include a provision to ensure that the information contained in the fact sheets will be maintained and updated on a regular basis. 

· With regulatory changes occurring in 2005 and 2006 along with ongoing changes brought on by case law, the fact sheets will become obsolete, outdated, and misleading as soon as they are put into circulation.


	Joe Carresi

Project Manager

Southern California Edison

August 29, 2007

Written Comment
	This comment merely repeats and amplifies comments made and responded to in the original 45-day comment period.  The comment does not relate to any changes proposed for comment during this comment period.
	None.

	Section 9716.16(a)(1)
	Commenter recommends the following language:

In the written notice of termination or cessation of use of an MPN, the MPN

Applicant shall advise every covered employee of the insurer’s or the employer’s liability for continuing care for ongoing claims, and the potential penalties that may be imposed by the WCAB for unreasonable delay or interruption of that care.

Discussion

An MPN applicant can be either an insurer or a self-insured employer.
	Michael McClain

General Counsel

Brenda Ramirez

Claims & Medical Director

California Workers’ Compensation Institute

August 29, 2007

Written Comments
	The Administrative Director accepts this comment.
	Amended language has been distributed for public comment.

	Section 9767.1(a)(14)
	Commenter states that the referenced subdivisions (6) and (10) need to be changed to (7) and (11) to reflect the proper re-numbering.
	Margaret Wagner – CEO

Net-Work HCO Inc.

August 27, 2007

Written Comment
	The Administrative Director accepts this comment.
	Amended language has been distributed for public comment.

	Section 9767.1(a)(2)
	Commenter believes there is a need to clarify that the insurer or employer is going to continue in business but not the MPN.  Commenter states it is not clear as currently written.
	Margaret Wagner – CEO

Net-Work HCO Inc.

August 27, 2007

Written Comment
	The Administrative Director does not accept this comment.  The section concerns notice to employees that an MPN will no longer be used.  Whether an employer or insurer is still in business does not affect these MPN notice requirements.    
	None.

	Section 9767.1(a)(25)
	Commenter believes there is a need to clarify that the insurer or employer is going to continue in business but no the MPN.  Commenter states it is not clear as currently written.
	Margaret Wagner – CEO

Net-Work HCO Inc.

August 27, 2007

Written Comment
	The Administrative Director does not accept this comment for the reasons stated in response to the comment immediately above, concerning §9767.1(a)(25).
	None.

	General Comment for section 9767.16
	In lieu of the format presented, commenter recommends that the Division break each scenario out into individual sections.  For example, “For MPN applicants who are terminating their agreement with the existing MPN and changing to a new MPN the following notices apply:” and “For MPN applicants who are terminating their agreement with the existing MPN and will not be replacing that MPN the following notices apply:” Commenter believes this change would decrease the confusion her employees may have with multiple notices that may not apply to their individual situation.
	Christine Coakley

Legislative & Regulatory Analyst

The Boeing Company

August 27, 2007

Written Comment
	The Administrative Director accepts this comment.  The notice requirements for the different situations will be revised and reorganized for clarity.
	Amended language has been distributed for public comment.

	Sections 9767.1(a)(2)
and 9767.16
	Commenter states that this definition does not allow an exception for those instances when the change is ‘transparent’ to the injured worker.  For example, a current customer/employer changes from a self-insured to an insured with the Liberty Mutual Group.  In effect the MPN ceases in one business segment and changes to another – but the MPN does not change.  For that reason, commenter recommends that the proposed regulations include clarifying language that does not require notification when changes are made within a group of companies where the MPN does not change.

Commenter also states that the definition needs to clearly indicate that notice is not required if the MPN does not change for claims occurring before the MPN ceases or is changed.  Commenter believes that notification should be triggered when a change actually impacts the injured worker or when triggered by a new claim following a change in MPN by the employer.
	Kathleen G. Bissell

Assistant Vice President

Public Affairs

Liberty Mutual

August 22, 2007

Written Comment
	The Administrative Director does not accept this comment.  The scenario described by the commenter still qualifies as a change of MPN, which still requires 30-day notice pursuant to MPN regulation 9767.12.  The proposed definitions and regulation are consistent with 9767.12(c).
The Administrative Director does not accept this comment for the reasons stated immediately above.
	None.
None.

	Section 9767.16
	Commenter believes that this section fails to comply with the Gov. C. Sec. 11349.1 clarity and consistency standards because it does not differentiate between what process must be followed when an MPN Applicant or insured employer is simply changing to another approved MPN as opposed to ceasing or terminating use of an existing MPN without a replacement in place.
	Steve Suchil

Assistant Vice President

State Affairs 

Western Region

American Insurance Association

August 29, 2007

Written Comment
	The Administrative Director does not accept this comment.   Either the proposed definition of “cessation of use” in §9767.1(a)(2) or “termination” in §9767.1(a)(25) would apply when changing MPNs, which involves either ceasing or terminating use of one MPN to use another MPN.  These proposed notice requirements would thus apply when terminating, ceasing use of, or changing MPNs.  
	None.

	Section 9767.16(a) and (b)
	Commenter states that the provision needs to be made in Subdivision (a) for the situation where an MPN initiates a cessation or termination of service to the MPN Applicant or insured employer without giving at least 30 days notice, thereby preventing the MPN Applicant or insured employer from noticing the covered employees on a timely basis.
	Steve Suchil

Assistant Vice President

State Affairs 

Western Region

American Insurance Association

August 29, 2007

Written Comment
	The Administrative Director does not accept this comment.   The 30-day notice period is consistent with other MPN regulations requiring 30-day notice when there is a change of MPNs and when a new MPN is being implemented.  It is also important from a policy perspective to ensure that employees receive timely notice when their MPN coverage changes and to allow employees a reasonable time to predesignate a doctor.
	None.

	Section 9767.16(b)
	Commenter requests that we remove the language “. . ., and where 30 days have elapsed from the date the employee notified the employer of his or her injury, . . .”  Commenter believes that this is addressed under Section 9767.16(b)(2) and that the removal of the language would make this section clearer.
	Margaret Wagner – CEO

Net-Work HCO Inc.

August 27, 2007

Written Comment
	The Administrative Director accepts this comment in part.   The two subsections address different situations. Subsection (b) addresses when an employee has an existing injury, and subsection (b)(2) addresses when an employee has a new injury.  
For clarity and brevity, the regulation will be revised to address existing and new injuries, and subsection (b)(2) will be removed.
	Amended language has been distributed for public comment.

	Section 9767.16(b)
	Commenter likes this language only if the MPN has been terminated and is not being replaced.  Otherwise, commenter believes this to be confusing to the employee if the employer is transferring from an existing MPN to a new one.
	Christine Coakley

Legislative & Regulatory Analyst

The Boeing Company

August 27, 2007

Written Comment
	The Administrative Director accepts this comment.  The language in this subsection applies when there is a termination only.
	Amended language has been distributed for public comment.

	Section 9767.16(b)
	Commenter recommends the following language:

If the MPN Applicant has not arranged ongoing medical care for the covered employees in another MPN and 30 days have elapsed from the date the employee notified the employer of his or her injury, the MPN termination notice shall inform every covered employee that after the effective date of termination, an employee who has an existing industrial illness or injury that is being treated under the MPN shall have the right under Labor Code section 4600 to be treated by a physician of his or her own choice or at a facility of his or her own choice within a reasonable geographic area.

Discussion

The regulation must be clear that the required notices apply only when an MPN is being terminated indefinitely without continuing medical care and where a break in treatment is likely. Other regulations cover changes to the MPN or the replacement of one network with a new MPN. To avoid confusing, overlapping notices, the limited circumstances regarding these notices should be clearly stated.
	Michael McClain

General Counsel

Brenda Ramirez

Claims & Medical Director

California Workers’ Compensation Institute

August 29, 2007

Written Comments
	The Administrative Director accepts this comment in part, but not the proposed language.  The regulations will be revised using slightly different language  
	Amended language has been distributed for public comment.

	Section 9767.16(b)(1)
	This section requires advising the covered employee that s/he may continue medical care with his/her current medical provider under the MPN’s continuity of care policy. When an MPN is terminated, the MPN applicant’s continuity of care policy no longer exists. Commenter recommends removing any reference to continuity of care and adding language advising the covered employee of their right to continue treatment with their medical provider and their right to be treated by a physician of their own choice or at a facility of their own choosing within a reasonable geographic area pursuant to Labor Code section (LC §) 4600.
Recommendation:

Commenter recommends the following:

(b)(1) The MPN termination notice shall also advise every covered employee with an existing injury at the time of the effective date of termination that the employee may be entitled to continuity of care to continue treatment with his or her terminated MPN provider.  Continuity of care applies when an employee has an acute, serious chronic, or terminal illness or has a prior scheduled medical procedure with the terminated provider, pursuant to section 9767.10 of these regulations. The notice shall advise the covered employee of his or her right under Labor Code section 4600 to be treated by a physician of his or her own choice or at a facility of his or her own choice within a reasonable geographic area.
	Jose Ruiz

Claims Operations Manager

State Compensation Insurance Fund

August 28, 2007

Written Comment
	The Administrative Director accepts this comment in part.  Subsection (b)(1)will be removed as continuity of care would not apply if MPN coverage is terminated.  
The Administrative Director does not accept this portion of the comment.  The suggested language will not be added as it is already stated in the regulation.
	Amended language has been distributed for public comment.
None

	Section 9767.16(b)(2)
	Commenter supports the new language that requires employees to be given written notice of the termination of an MPN, and specifically the language in subdivision (b) that informs employees of their rights regarding the selection of a replacement physician. As proposed, new paragraph (2) provides information to the employee regarding his or her rights should the employee have a new injury on or after the termination date of the MPN. According to the draft language, the employee must be informed that he or she has the right "to either continue with his or her current physician or to select a physician, pursuant to Labor Code Section 4600, 30 days after the date the employee reported his or her injury."   In order to assure that workers are fully informed of all rights, commenter recommends that this sentence be revised to include the following addition:  "or, where his or her employer provides group health benefits, to pre-designate a physician in advance of a new injury from whom the employee may seek immediate medical care."
	Linda F. Atcherley

President

California Applicants’ Attorneys Association

Submitted by Mark Gerlach

August 29, 2007 

Written Comment
	The Administrative Director does not accept this comment.    The predesignation regulations already require a separate notice to be given to employees and inclusion of partial predesignation notice in this proposed regulation may cause confusion.  Employees may mistakenly think that they can only predesignate when there is no MPN coverage, but they are allowed to predesignate at any time, even when they are covered by an MPN.
	None.

	Section 9767.16(c)
	Commenter likes this language only if the MPN has been terminated and is not being replaced.  Otherwise, commenter believes this could be confusing to the employee if the employer has a replacement MPN in place and prior notification to the covered employee advising them of their opportunity to choose a medical provider from the new MPN has already been given.
	Christine Coakley

Legislative & Regulatory Analyst

The Boeing Company

August 27, 2007

Written Comment
	The Administrative Director does not accept this comment.  This subsection addresses notice of an employee’s rights under Labor Code section 4600 when there is no MPN coverage due to the termination of the old MPN but before the new MPN is effective.
	None.

	Section 9767.16(c)
	Commenter states that since an insured employer cannot “use” an MPN [8 CCR §§ 9767.1(a)(11); 9767.1(a)(13); Labor Code § 4616.5] this proposed regulation must apply to an insured employer changing MPN Applicant; otherwise the proposed language would be beyond the scope of the enabling statute.  If that is the case, then the MPN Applicant (in this case an insurer who has been notified it will no longer be insuring the employer for its workers’ compensation obligations) must provide the notice required in proposed 8 CCR § 9767.16(a).  

8 CCR § 9767.12(a) requires 30 day notice prior to the effective date of a new MPN. Consequently, the combination of a 30 day notice of cessation of use by the prior MPN Applicant combined with the 30 day notice required of the new MPN Applicant would appear to require a 60 day window where an injured worker may obtain treatment under Labor Code § 4600(c) where the conditions of that statute have been met. This would also appear to apply to open claims. 

As stated in Government Code § 11342.2, 

Whenever by the express or implied terms of any statute a state agency has authority to adopt regulations to implement, interpret, make specific or otherwise carry out the provisions of the statute, no regulation adopted is valid or effective unless consistent and not in conflict with the statute and reasonably necessary to effectuate the purpose of the statute.

When an insured employer changes MPN Applicant (insurer), the insurer at the time of injury is required to provide all medical treatment for the life of the claim, regardless of whether it continues to insure the employer at the time of injury. As it relates to that claim, unless the MPN Applicant terminates or modifies its MPN, the change by the employer of MPN Applicant has no effect on the medical treatment of the injured worker for open claims. There is nothing in the MPN statutes, Labor Code §§ 4616 et seq. that is clarified or advanced by the confusion that would result from these proposed notice requirements. Indeed, the intent of these statutes was to stop the very practice this regulation would encourage.

If it is the intent of these regulations to require notices whenever an insured employer changes MPN Applicant, then there is an additional complication. As previously noted, an employer is not obliged to make its decision on insurance companies prior to 30 days preceding the expiration of the policy. If these dual notices are required when an insured employer changes MPN Applicant, then at what point in time does the new MPN Applicant begin to provide treatment? If the insured employer takes its business elsewhere and does not make its intention known until, for example, 5 days prior to the expiration of the policy, would the operation of these notice requirements mean that the old MPN Applicant is still responsible for medical treatment, even for new claims, during the 25 remaining days of the notice period?  Does this mean that the new MPN Applicant must wait 30 days after this additional period of time before it can “implement” the new MPN as that term is used in 8 CCR § 9767.12(a)?

This potential problem is compounded by the notice requirement to the Division in proposed subdivision (e) of 8 CCR § 9767.16. According to this requirement, the MPN Applicant must give notice of cessation of use to the Division at least 45 days prior to its effective date. The regulation goes on to state that “(t)he employee notices shall not be distributed without approval from DWC.”  The language of this subdivision imposes no obligation on the Division to approve the notice within any period of time. Regardless of how the Division seeks to clarify the applicability of these notice requirements to when an insured employer changes MPN Applicant, a provision deeming approval of notice of termination or cessation of use after a time certain should be added. As it relates to an insured employer changing MPN Applicant, this could result in an employer being unable to utilize a cornerstone of Senate Bill 899 reforms simply because of regulatory inaction.

Commenter respectfully submits that the proposed regulations are lacking in clarity, especially as it relates to the issue of where an insured employer changes MPN Applicant, and that there is no authority to propose any notice requirement that would result in terminating medical treatment under an MPN solely on the basis of an insured employer changing insurers. 
	Mark Webb

Vice-President

Governmental Relations

Employers Direct Insurance Company

August 29, 2007

Written Comment
	The Administrative Director does not accept this comment.  The commenter is mistaken as insured employers can and do use MPNs, they just cannot be MPN Applicants and establish an MPN.  The proposed regulation specifically states in sections (a) and (c) that MPN Applicants are responsible for insuring that the required notices be provided to employees.  

The Administrative Director accepts this comment in part.  The 30-day notice periods can be concurrent.  This issue will be clarified. The regulation will be revised to state that the required notices may be combined if the combined notice satisfies all the regulatory requirements.

The Administrative Director does not accept this comment.  The proposed regulation imposes a notice requirement for termination and is not intended to extend use of a terminated MPN.  The response to the second question can be found in the existing regulation 9767.12:  whenever new MPN coverage is being implemented, 30 day notice must be given before that coverage can be effective.  

The Administrative Director accepts this comment.  The regulation will be clarified to deem approval of timely filed notices if DWC does not act within 15 days of the date the notices are to be distributed.


	None.

Amended language has been distributed for public comment.

None.

Amended language has been distributed for public comment.



	Section 9767.16(c)
	Commenter recommends the following language:

If an MPN Applicant or insured employer ceases to use one MPN and changes to coverage under a different MPN, the MPN Applicant is responsible for ensuring that notice for cessation of use of its MPN is provided to every covered employee who could be affected by the change in coverage. If the MPN Applicant has not arranged ongoing medical care for the covered employees in another MPN and 30 days have elapsed from the date the employee notified the employer of his or her injury, the cessation of use notice shall inform covered employees that after the date an MPN is no longer effective but before the effective date of a subsequent MPN, an employee has the right under Labor Code section 4600 to be treated by a physician of his or her own choice or at a facility of his or her own choice within a reasonable geographic area.

Discussion

The regulation must be clear that the required notices to covered employees only apply in the circumstances set forth in the regulation. If the MPN application has provided the covered employees with continued medical care pursuant to Labor Code section 4600 and the relevant regulations, then these notices are inapplicable and should not be sent. As drafted, the proposed regulations are not clear on that point.
	Michael McClain

General Counsel

Brenda Ramirez

Claims & Medical Director

California Workers’ Compensation Institute

August 29, 2007

Written Comments
	The Administrative Director does not accept this comment.  The reference to an “insured employer” needs to be included as it specifies one of the situations triggering notice of a change of MPNs, which the MPN Applicant is responsible for providing.

Also, the language proposed to be added is vague, as it is unclear what is meant by “arranged for ongoing medical care in another MPN.”  The regulation is specifically worded to clarify that the new MPN coverage must be effective or Labor Code section 4600 would apply during the gap in MPN coverage.   
	None.

	Section 9767.16(c)(1)
	Definitions for "transfer of care" and "continuity of care" are not included in Section 9767.1. Commenter believes that the use of the term "transfer of care" in Subdivision (c) (1) appears to be more in keeping with continuity of care as described in Section 9767.10. Using these terms interchangeably will create confusion, and for this reason this subdivision fails to comply with the clarity standard.
	Steve Suchil

Assistant Vice President

State Affairs 

Western Region

American Insurance Association

August 29, 2007

Written Comment
	The Administrative Director does not accept this comment.  Additional definitions are not needed for continuity of care and transfer of care as they are addressed elsewhere in the MPN regulations.  Continuity of care is addressed in 9767.10 and in Labor Code section 4616.2.  Continuity of care applies when the treating provider is terminated from the MPN, which is not an issue in this subsection. Subsection (c)(1) concerns the transfer of care situation, and refers the reader directly to the transfer of care regulation, 9767.9 if more information is needed.
	None.

	Section 9767.16(c)(1)
	Commenter recommends the following language:

(1) The notice of cessation of use of an MPN shall also inform every covered employee that any injured worker with an acute, serious chronic or terminal illness or with a prior scheduled medical procedure with a current provider, pursuant to section 9767.10 of these regulations that s/he receiving treatment from a provider not in the subsequent MPN, may be entitled to transfer of care to continue treatment with his or her current provider. Transfer of care applies when an employee has an acute, serious chronic or terminal illness or has a prior scheduled medical procedure with the non-MPN provider, pursuant to section 9767.9 of these regulations.

Discussion

It appears that this regulation should cite section 9767.10 for the continuity of care provisions and that this notice is appropriately restricted to injured workers.


	Michael McClain

General Counsel

Brenda Ramirez

Claims & Medical Director

California Workers’ Compensation Institute

August 29, 2007

Written Comments
	The Administrative Director does not accept this comment.  The regulation as worded puts all covered employees on notice that they may have a right to transfer of care.  Transfer of care applies when an employee is treating with a non-MPN provider, The commenter mistakenly cites to the continuity of care regulation, section 9767.10, which does not apply to this subsection, as it only applies when the treating provider has been terminated from the MPN.
The proposed rewording of the regulation also is incorrect, as any employee who has one of the four conditions qualifies for transfer of care and will receive a separate transfer of care notice as required under section 9767.9.
	None.

	Section 9767.16(d)
	Commenter recommends adding the following to the end of this section:

“unless agreed to by the parties.”
	Christine Coakley

Legislative & Regulatory Analyst

The Boeing Company

August 27, 2007

Written Comment
	The Administrative Director does not accept this comment.  If the MPN is no longer in existence, then the dispute is moot because the employee would no longer be bound by the MPN/IMR regulations regarding second/third opinions or IMR requirements.
	None.

	Section 9767.16(e)
	Commenter states it appears that where a change is being made to a new MPN, it is possible to make the transition seamless by having all the necessary approvals in place before the Cessation or Termination notices are sent.  

It would also appear that a Notice of Cessation and Implementation of a new MPN could be in the same document. Commenter believes that this approach would save a great deal of time and expense and would make the transition much easier and less confusing to the affected employees.  Commenter requests clarification.
	Margaret Wagner – CEO

Net-Work HCO Inc.

August 27, 2007

Written Comment
	The Administrative Director accepts this comment.  A clarifying statement will be added to the regulation that the required notices may be combined into one document if the notice meets all the MPN regulatory requirements.
	Amended language has been distributed for public comment.

	Section 9767.16(e)
	This subdivision requires that notice of termination or cessation of an MPN be transmitted to the DWC along with a copy of the covered employee notice no later than 45 calendar days prior to the effective date of the termination/cessation. It further states that the notice to covered employees, required within at least 30 days of termination/cessation, may not be distributed until approval is received from the DWC.

Commenter is concerned that the 15 day window period envisioned for response from DWC may not be sufficient. Subdivisions (a) through (d) of this Section provide the necessary elements required to be in the employee notice. No need has been demonstrated for the notice to be approved individually - no other notice has a similar requirement.
	Steve Suchil

Assistant Vice President

State Affairs 

Western Region

American Insurance Association

August 29, 2007

Written Comment
	The Administrative Director does not accept this comment.  DWC does require prior approval of the employee notification given when an MPN is being implemented so prior approval of a notice when an MPN is no longer being used is consistent practice.  Also, experience with assisting MPN Applicants has shown that termination and change of MPN notices are often confusing and vague.  DWC review usually results in a clearer and more accurate notice to employees.  From past experience, DWC expects that 15 calendar days is sufficient for DWC review.
	None.

	Section 9767.16(e)(1)
	Commenter suggests the following language:

(1) If a change in MPN coverage results in modifications to an MPN’s plan application or results in the filing of a new MPN application, the MPN modification or new application filing shall be submitted to DWC pursuant to section 9767.8 or 9767.3, whichever is applicable. Distribution to covered employees of the 30-day notice of the cessation of use or a change of MPNs shall occur after DWC’s approval of an MPN modification or new MPN.

Discussion

Awaiting DWC approval is a double edged sword. While it is critically important to proceed with such a transition with the Division’s assurance that the subsequent MPN meets all of the statutory and regulatory criteria, delay in receiving the necessary approval would be equally as critical. If the approval process cannot be handled with some alacrity, the attempts to refine MPN programs will be discouraged. Without reasonable control over the termination date, it will be difficult or impossible to ensure an orderly and predictable transition of the injured worker’s medical care. This may have the undesired effect of making it risky to change policies and may deter attempts to improve MPN programs.

The AD should consider a specific time limit, after which the requested MPN change or modification would be deemed approved and the notices to injured workers could begin. To assure an orderly and appropriate transition of medical care, the insurer or employer should be allowed to proceed 30 days after the Division has received the necessary materials relating to the new or modified MPN plan.

Clarity

Government Code section 11349(c): "Clarity" means written or displayed so that the meaning of regulations will be easily understood by those persons directly affected by them. Under CCR, Title 1, section 16(a), a regulation shall be presumed not to have complied with the clarity standard if:

The regulation can, on its face, be reasonably and logically interpreted to have more than one meaning and the varying interpretations cannot be harmonized by settled rules of construction;  

An important purpose of the Administrative Procedures Act is to ensure that the rules and regulations adopted by state agencies are easy to understand. In establishing the clarity standard, the Legislature made the following finding (Government Code section 11340(b)):

"The language of many regulations is frequently unclear and unnecessarily complex, even when the complicated and technical nature of the subject matter is taken into account. The language is often confusing to the persons who must comply with the regulations..."

The proposed regulations regarding MPN termination notices can be reasonably interpreted to have more than one meaning and its structure creates this confusion.

The regulations have attempted to address all of the permutations of the termination of an MPN. The paradox is that as specific as the regulations are, they may still fail to address all of the potential circumstances and may have to be broadened to ensure that the right notices get to the affected workers. The AD has left the notice responsibility, in some cases, with entities that may be unable or unwilling to provide effective notices.

One interpretation of the notice requirement suggests that all covered employees have to receive notice regarding “free choice” of medical care, regardless of whether the employer has arranged for ongoing medical care.
	Michael McClain

General Counsel

Brenda Ramirez

Claims & Medical Director

California Workers’ Compensation Institute

August 29, 2007

Written Comments
	The Administrative Director does not accept this comment.  This regulation is consistent with the statutory time frame required by Labor Code section 4616(b), and with the requirements of MPN regulations sections 9767.2 and 9767.8.  This subsection is intended to make Applicants aware of other regulatory requirements, as past experience indicates that MPN Applicants often do not realize that the existing modification and new application requirements still apply when changing MPNs.
The Administrative Director accepts this comment.  The regulation will include clarifying language to require notice of Labor Code section 4600 rights if there is a gap in MPN coverage.
	None.
Amended language has been distributed for public comment.

	Section 9810(d)
	Commenter points out a grammatical error in the first sentence of this subdivision. The proposed language reads, "Benefit notices, excepting those notices whose language or format are set forth in statute...." The sentence should read "whose language or format is set forth in statute...."
	Linda F. Atcherley

President

California Applicants’ Attorneys Association

Submitted by Mark Gerlach

August 29, 2007 

Written Comment
	The Administrative Director accepts this comment and has revised the subdivision to improve its grammar.
	Amended language has been distributed for public comment.

	Section 9810(e)
	Commenter has a strong objection to the elimination of the administrator’s ability to withhold a psychiatric report on recommendation of the evaluating physician.  Commenter states that psychiatric reports contain very sensitive information and is concerned that the information contained therein may be dangerous to the injured worker who is not trained to interpret the testing and report results and whose mental state may be fragile. 

Commenter suggests that the current QME findings summary form be released to the injured worker but requests that the wording maintain the ability of the administrator to withhold the entire report on the recommendation of the psychiatric evaluator.
	Janet Selby,  Workers’  Compensation Manager

Municipal Pooling Authority

August 16, 2007

Written Comment
	The Administrative Director accepts this comment in part.  The language proposed for deletion has been restored.
This portion of the comment does not relate to the current subject of rulemaking, but will be considered as part of the upcoming modification of the QME regulations.
	Amended language has been distributed for public comment.
None.

	Section 9810(e)
	Commenter believes that an individual with an actual psychiatric condition (whether industrial or not) could be adversely affected by reading the report.  Commenter proposes that psychiatric reports and records be provided to the employee’s treating physician to review and that the physician be allowed to determine whether it would be medically advisable to provide the employee with the reports or if the physician should just share the information with the employee in the context of the employee’s medical condition.
	Lawrence Scott

Workers’ Compensation Supervisor

County of Sacramento

August 20, 2007

Written Comment
	The Administrative Director accepts this comment.
	Amended language has been distributed for public comment.


	Section 9810(e)
	Commenter objects to the elimination of the exception to the required filing of psychiatric medical reports to injured workers when the physician has recommended that they not be provided.  Commenter fears that this could cause an injured worker to commit suicide or go on a rampage against their employer.  Commenter requests that we keep the exception in the regulations.
	Carolyn Richard

Workers’ Compensation Administrative Manager

City of Santa Ana

August 24, 2007

Written Comment
	The Administrative Director accepts this comment.
	Amended language has been distributed for public comment.


	Section 9810(e)
	Commenter recommends that this clause not be deleted to protect her employees from possible unnecessary harm:  “other than psychiatric reports which the physician has recommended not be provided to the employee.” Commenter believes that it should be up to their physician to make that call.
	Christine Coakley

Legislative & Regulatory Analyst

The Boeing Company

August 27, 2007

Written Comment
	The Administrative Director accepts this comment.
	Amended language has been distributed for public comment.


	Section 9810(e)
	Commenter strongly opposes the Division’s proposal that an injured worker receive a copy of his/her psychiatric report, specifically after the treating psychiatrist, in their professional judgment, feels that it should NOT be sent to the patient.  Commenter believes this suggestion places the DWC into the business of practicing medicine by overriding a medical professional’s well-reasoned recommendation that a patient specifically NOT receive the report. 

Commenter recognizes the need for transparency in dealing with injured workers, but feels that this crosses the line. Commenter has seen literally hundreds of psychiatric reports, where the content is such that it should NOT be divulged to an injured worker. Sometimes the content of the reports are extremely sensitive, to the point where disclosure of the reports would create problems far greater than if the reports were not shared. While this is anecdotal, it is a reality. A treating physician has the ultimate responsibility for the health and safety of his/her patient and in this capacity should have the final say on whether the psychiatric report should be released to the patient.

Commenter believes the net effect of being required to send copies of psychiatric reports in this category may well be an exodus by psychiatrists from treating or reporting on Workers’ Compensation related cases and that these reports could end up being substantially “watered-down” or otherwise rendered useless for purposes of claim resolution simply because of fear of reprisal.   
	Phil Vermeulen

Governmental Relations

Acclamation Insurance Management Services

Allied Managed Care

August 28, 2007

Written Comment
	The Administrative Director accepts this comment.
	Amended language has been distributed for public comment.


	Section 9810(e)
	Commenter points out that the State of California’s Health and Safety Code Section 123115 (b) protects the patient by stating “When a health care provider determines there is a substantial risk of significant adverse or detrimental consequences to a patient in seeing or receiving a copy of mental health records requested by the patient, the provider may decline to permit inspection or provide copies of the records to the patient, subject to the following conditions:…” This statute gives health care providers the discretion to determine upon review if the medical report should be released. If the physician has indicated a psychiatric report is detrimental to the employee, it should not be released by the claims administrator since the potential adverse affect is related to the content of the report and not the person providing it. Releasing medical reports that are detrimental to the employee would circumvent the intent and protection afforded by the Health and Safety Code.

Recommendation

Commenter recommends maintaining the language in §9810 (e) as it is currently written.

(e) The claims administrator shall provide copies to the employee, upon request, all medical reports, relevant to any benefit notice issued, or which are not required to be provided along with a notice and have not yet been provided to the employee, other than psychiatric reports which the physician has recommended not be provided to the employee.
	Jose Ruiz

Claims Operations Manager

State Compensation Insurance Fund

August 28, 2007

Written Comment
	The Administrative Director accepts this comment.
	Amended language has been distributed for public comment.


	Section 9810(e)
	The commenter recommends the following language:

(d)(e) The claims administrator shall provide copies to the employee, upon request, of all medical reports, relevant to any benefit notice issued, or which are not required to be provided along with a notice and have not yet been provided to the employee, other than psychiatric reports which the physician has recommended not be provided to the employee.

Discussion

While in most cases there is no question that the injured worker is entitled to review the relevant medical reports in his case, there are specific circumstances, psychiatric injuries being a prime example (see: Health and Safety Code Section 123115 (b)), where medical findings and medical legal opinions could exacerbate the injury. Therefore, a blanket regulation requiring all medical information to be delivered to the injured worker on request and without exception, is potentially harmful.
	Michael McClain

General Counsel

Brenda Ramirez

Claims & Medical Director

California Workers’ Compensation Institute

August 29, 2007

Written Comments
	The Administrative Director accepts this comment.
	Amended language has been distributed for public comment.


	Section 9810(i)
	Commenter assumes that ‘available’ does not mean that all benefit notices should always be distributed in both English and Spanish as the cost of duplicate forms in both languages is unnecessary when the injured worker only needs one.  Commenter suggests that it would be clear to add “as appropriate” at the end of the subsection to assure that the proper language version is available to English and Spanish speakers without requiring the delivery of unnecessary forms to all claimants.
	Kathleen G. Bissell

Assistant Vice President

Public Affairs

Liberty Mutual

August 22, 2007

Written Comment
	The Administrative Director accepts this comment.
	Amended language has been distributed for public comment.

	Section 9810(i)
	Commenter objects to all benefit notices being required to be made available in English and Spanish. Unlike an informational brochure or the DWC Fact Sheets, translating benefit notices into Spanish will require case specific verbiage on reasoning of why benefits are ending or any instructions needed to also be included in Spanish. Translating such verbiage on a letter-by-letter basis will be costly and potentially inaccurate. There will be significant costs associated with the initial implementation of having benefit notices available in English and Spanish. Claims administrators will also incur additional annual operating cost due to the increase in number of pages (paper) per notice, postage and translation costs. An increase in administrative costs will eventually impact worker’s compensation costs in California.
Commenter points out that the proposed language is silent on exactly when all benefit notices shall be made available in English and Spanish. Absent guidance, the interpretation is at the claims administrators’ discretion. The result of which may be increased litigation and potential penalties for failure to provide a notice in Spanish.

Recommendation

Commenter recommends deleting 9810(i):

(i) All benefit notices shall be made available in English and Spanish.
	Jose Ruiz

Claims Operations Manager

State Compensation Insurance Fund

August 28, 2007

Written Comment
	This comment merely repeats and amplifies comments made and responded to in the original 45-day comment period.  The comment does not relate to any changes proposed for comment during this comment period.
	None.

	Section 9810(i)
	Commenter recommends that the proposed regulation requiring benefit notices be provided in English and Spanish be discretionary or eliminated in its entirety. 

Commenter believes that the requirement to provide all benefit notices in English and Spanish will have a profound effect on the workers’ compensation system. By imposing this requirement the workers’ compensation industry (including SCE) will see an exponential increase in the cost of postage, paper, and man hours. Furthermore, what is the benefit of providing an injured worker a notice written in Spanish when for example he/she only speaks English and has a Spanish surname? What good is a notice written in Spanish to an injured worker that Speaks English and Mandarin? Again, this regulation should be discretionary or eliminated.
	Joe Carresi

Project Manager

Southern California Edison

August 29, 2007

Written Comment
	This comment merely repeats and amplifies comments made and responded to in the original 45-day comment period.  The comment does not relate to any changes proposed for comment during this comment period.
	None.

	Section 9810(i)
	Commenter is concerned that the Spanish language requirement will create an undue hardship on the part of the claim administrators.  Some of the notices may require free form drafting and, to be able to provide all notices required by this section in English and Spanish, claims administrators will be forced to incur significant additional expenses.  Commenter requests that the Spanish language requirement be amended to specify that the Division will provide the text of all forms required to be in Spanish as well as the corresponding English translation.
	Stewart J. Brooker

Associate Counsel

CNA Law Department

August 29, 2007

Written Comment
	This comment merely repeats and amplifies comments made and responded to in the original 45-day comment period.  The comment does not relate to any changes proposed for comment during this comment period.
	None.

	Section 9810(i)
	Commenter requests that the proposed regulations clearly state that the Administrative Director will provide Spanish language versions of the required notices that comply with all aspects of the notice regulations.

Discussion

Requiring all benefit notices to be provided in English and Spanish is an unprecedented and an exponential increase in the burden of the program. There can be no single, uniform translation of benefit notices because case specific information and instructions will be required. Each notice would require specific translation, where consistency could not be verified. The dictates of the proposed regulation cannot be met unless and until the AD provides the appropriate direction or specific translations.
	Michael McClain

General Counsel

Brenda Ramirez

Claims & Medical Director

California Workers’ Compensation Institute

August 29, 2007

Written Comments
	This comment merely repeats and amplifies comments made and responded to in the original 45-day comment period.  The comment does not relate to any changes proposed for comment during this comment period.
	None.

	Section 9811
	Commenter notes that the word “remedies” has been deleted in the text of the proposed changes.  Since the term “employee remedies” has now been changed to “options,” commenter suggests that under definitions that the Division should define “remedies” or that a new definition for “options” be added for the sake of consistency.
	Carolyn Richard

Workers’ Compensation Administrative Manager

City of Santa Ana

August 24, 2007

Written Comment
	The Administrative Director does not accept this comment.  

The “employee’s (or claimant’s) remedies” are still required in every notice.  Rather than include a less precise reference to “remedies” in every subdivision, the specific text of those remedies is now set forth in this subdivision.

The term “options” in various provisions of section 9812 refers to the potential processes to challenge specific determinations.  The Administrative Director believes that the word “options” is sufficiently clear without any further explanation.
	None.

	Section 9811(b) 

(deleted)
	(b) "Date of knowledge of injury" means the date the employer had knowledge of a worker's injury or claim of injury. The proposed regulations will delete this definition. The regulation for issuing a Notice of Delay in Determining all Liability (8CCR§ 9812(j)) requires notice be issued “…within 14 days of the date of knowledge of injury…” By deleting the definition ‘Date of knowledge of injury,’ the industry only has a definition for “Date of knowledge of injury and disability (8CCR§ 9811 (c)). The definition of “Date of knowledge of injury” is necessary for the proper application of §9812(j).

Recommendation: 

Commenter recommends the following verbiage be retained:

9811 (b) "Date of knowledge of injury" means the date the employer had knowledge of a worker's injury or claim of injury.

	Jose Ruiz

Claims Operations Manager

State Compensation Insurance Fund

August 28, 2007

Written Comment
	This comment relates to text that was not proposed for revision in this comment period.  

However, the Administrative Director accepts this comment, and will restore the language proposed for deletion.
	Amended language has been distributed for public comment.

	Section 9812 
	Commenter states that if the Temporary Disability Fact Sheet is enclosed in 4850 benefit notices to public safety officers, it could create confusion as the rules for 4850 are quite different from temporary disability.  Commenter requests clarification as to whether the 4850 notices would be exempt from the Fact Sheet requirement or if the Division will modify the TD Fact Sheet to include more detail regarding 4850 benefits and when they apply.
	Joshua Bragg

Gregory B. Bragg & Associates

August 28, 2007

Written Comment
	The Administrative Director does not accept this comment.  The fact sheet refers to alternatives to TD payments such as salary continuation, which is what section 4850 benefits are.
	None.

	Section 9812
	This section requires, in several provisions, that certain letters be sent in envelopes with an advisory printed on them. Commenter believes that this requirement will result in unnecessary increased costs, create serious workflow disruptions and could even require manual processing of envelopes. An envelope from the insurer providing benefits to the injured worker should be sufficient notice of the import of the information contained therein. Commenter suggests that the advisory be printed at the beginning of the letters rather than on the envelope.
	Steve Suchil

Assistant Vice President

State Affairs 

Western Region

American Insurance Association

August 29, 2007

Written Comment
	The Administrative Director accepts this comment.  The advisory language will be required to be printed at the beginning of the notice rather than on the envelope.
	Amended language has been distributed for public comment.


	Section 9812
	Commenter believes that the new requirement to include specific warning language on the envelope for unrepresented workers to assure that they understand the statutory time deadlines is extremely important and we strongly support this new requirement. However, commenter recommends that a similar warning be required on the envelope for notices sent to represented workers. Simply because the worker has hired an attorney is no justification for not providing a similar warning of statutory deadlines to these workers. 
For represented workers, commenter recommends a warning something like the following:

This notice may affect important rights. It is suggested that you contact your attorney immediately.

In addition, in most cases where the insurer sends out a notice of denial of benefits, there is insufficient documentation of the reason for the denial. This causes unreasonable delay in providing benefits to these workers, and adds both costs and administrative burden. 
Commenter notes that §9812(g)(3) has been revised to require that a copy of the medical report upon which a denial of permanent disability is based must be provided to the worker along with the notice. Commenter agrees with that change but recommends that a similar requirement be added to this section to require that in all cases where the claims administrator terminates or otherwise denies liability for benefits, a copy of the report upon which this termination or denial is based shall be served on the injured worker and his or her representative along with the notice of termination or denial. 
	Linda F. Atcherley

President

California Applicants’ Attorneys Association

Submitted by Mark Gerlach

August 29, 2007 

Written Comment
	In response to other comments received, the language in question has been revised to move the advisory language to the notice itself.  This portion of the comment has been rendered moot.
The Administrative Director does not accept this portion of the comment, as the injured worker’s attorney would receive a copy of the notice, and would contact the injured worker if necessary.

The Administrative Director does not accept this portion of the comment.  
Other terminations or denials of benefits may not be based on a medical report.  In the event the termination or denial is, section 9810(e) already requires that a copy of the medical report upon which the decision is based must be made available upon request.
	None.
None.
None.

	Section 9812 – Fact Sheets
	Commenter is concerned that this requirement will create additional costs for insurers and may provide information that is not applicable to the recipient’s injury.  Commenter believes that ensuring the proper fact sheet goes out with the correct corresponding notice will be costly in terms of reprogramming of automated mailing systems and, depending upon the implementation date, could require the hiring of additional personnel to manually process mailings until such time when systems can be re-programmed or purchased to provide for an automated process.
	Stewart J. Brooker

Associate Counsel

CNA Law Department

August 29, 2007

Written Comment
	This comment relates to text that was not proposed for revision in this comment period.  


	None.

	Section 9812 – Fact Sheets
	Commenter recommends that the Division eliminate the requirement to include fact sheets.

Discussion

Previously, we cited Labor Code section 139.6 for the proposition that the Division, through the I&A Office, was to provide this kind of information and, then, only if the injured worker or other interested party requested it. We also noted the history behind Labor Code section 138.4, which was part of the legislative debate regarding AB 749 in 2002. At the time, CHSWC recommended that the Legislature revise section 138.4 to require claims administrators to include its comprehensive guide (from which the fact sheets were taken) with the first notice of payment, notice of delay in payment, notice of nonpayment, or notice of rejection of any liability.

But the Legislature flatly rejected that recommendation by deleting section 138.4 entirely. Instead, they opted for a streamlined process by amending Labor Code section 5401 to require that the information from the pamphlet be incorporated into the DWC-1 Claim Form and Notice of Potential Eligibility. Thus, that information is now provided to injured workers as a tear-off cover sheet attached to the DWC-1 claim form, which is given to them at the time their injury is reported. The Notice of Potential Eligibility also tells workers how to obtain additional information.

The issue of requiring a comprehensive guide for injured workers was revisited in 2004 when it was included in early drafts of SB 899, but it was again specifically rejected by the Legislature.

The Institute’s members are concerned that by including these materials by reference, the AD could, without notice or a public hearing, modify fact sheets, add additional fact sheets, require the regulated community to provide new informational materials, or require the delivery of the comprehensive guideline created by the LOHP and the Commission on Health and Safety and Workers' Compensation several years ago – the guideline that has been specifically rejected by the Legislature twice before.

In this iteration of the proposed regulations, the AD has also eliminated the qualifying phrase: “Unless a copy has already been provided …” That qualifying phrase would eliminate sending redundant information to the injured worker and keep the cost of providing fact sheets somewhat more reasonable. The Institute also recommends restoring this qualification to the regulations, if the requirement to provide fact sheets is retained.

The new proposed regulations continue to require the use of specific fact sheets in addition to the benefit notices. While the statute requires claims administrators to provide certain case-specific information to injured workers, nothing in the statutory authority cited by the AD authorizes the use of these fact sheets for that purpose. The fact sheets are not a part of the regulation and have never been noticed for or subject to a regulatory hearing. It is for these reasons that the Institute, again, recommends the elimination of this material.
	Michael McClain

General Counsel

Brenda Ramirez

Claims & Medical Director

California Workers’ Compensation Institute

August 29, 2007

Written Comments
	This comment merely repeats and amplifies comments made and responded to in the original 45-day comment period.  The comment does not relate to any changes proposed for comment during this comment period.
	None.

	Section 9812 – Fact Sheets
	Commenter is in agreement with the comments made of the California Workers’ Compensation Institute and recommends elimination of the mandate to provide Fact Sheets.
	Carolyn Richard

Workers’ Compensation Administrative Manager

City of Santa Ana

August 29, 2007

Written Comment
	This comment merely states agreement with comments made and responded to in the original 45-day comment period.  The comment does not relate to any changes proposed for comment during this comment period.
	None.

	Section 9812 (a)(2); (e)(3); (f)(1); (h)(3) and (j)
	Commenter suggests that the new language should be deleted and the original language be retained.


The claims administrator shall send an additional notice or notices within 5 days after the determination date it specified, to advise of any further delay.  
Commenter believes that the current regulations are clear and concise and above all require no change. Commenter believes that the proposed regulations add a revision where none is needed and will create confusion amongst claims administrators. 
	Joe Carresi

Project Manager

Southern California Edison

August 29, 2007

Written Comment
	This comment merely repeats and amplifies comments made and responded to in the original 45-day comment period.  The comment does not relate to any changes proposed for comment during this comment period.
	None.

	Section 9812 et al
	Commenter points out that throughout this section there are several provisions that would require that envelopes be printed with language designed to grab the attention of the claimant regarding rights and deadlines for decision making.  If implemented, commenter states that overall administrative costs, including system changes, would significantly increase and at least 6 months would be required to implement such a change.

Commenter suggests that instead of trying to get the claimant’s attention by noticing the outside of the envelope that this important notice be added on the heading of the notice/enclosure.  
	Kathleen G. Bissell

Assistant Vice President

Public Affairs

Liberty Mutual

August 22, 2007

Written Comment
	The Administrative Director accepts this comment in part.  The advisory language will be required to be printed at the beginning of the notice rather than on the envelope.

	Amended language has been distributed for public comment.

	Section 9812 et al 
	Commenter objects to the requirement for the use of 12 point font advice envelopes through this section because of potential increase cost of compliance.  Commenter suggests that the Division let administrators comply with the notice by rubber stamping the envelopes. 
	Carolyn Richard

Workers’ Compensation Administrative Manager

City of Santa Ana

August 24, 2007

Written Comment
	This comment has been rendered moot by the Administrative Director’s moving the advisory language from the envelope to the notice itself in response to other comments.
	None.

	Section 9812 et al 
	Commenter states that the mandate to include fact sheets in all TD benefit notices is redundant.  Commenter suggests that the language only require the sheets with the first provision of TD and the ending notice of TD only. 
	Carolyn Richard

Workers’ Compensation Administrative Manager

City of Santa Ana

August 24, 2007

Written Comment
	This comment merely repeats and amplifies comments made and responded to in the original 45-day comment period.  The comment does not relate to any changes proposed for comment during this comment period.
	None.

	Section 9812(a)(1) and (2)(B)(ii)
	Commenter recommends that these subsections be amended to include the language “or DWC approved alternatives. . .” in order to allow the claims organization to prepare their own pamphlet or utilize a pamphlet prepared by another source, such as the California Workers’ Compensation Institute.
	Kathleen G. Bissell

Assistant Vice President

Public Affairs

Liberty Mutual

August 22, 2007

Written Comment
	The Administrative Director does not accept this comment.  The intent is to have injured workers provided with standardized, neutral advice.
	None.

	Section  9812(a)(2)
	Commenter states that instances of TD delay are rare.  Commenter states that one reason would be the failure of the treating doctor to provide a report for continuing TD and another would be when the claims administrator is waiting for documentation of wages for a wage loss calculation for someone with outside earnings or someone who has returned to work with reduced hours.  Commenter points out that neither instance denotes any type of medical dispute and the need to advise an injured worker of his/her right to a QME panel makes no sense in the latter situation.

Commenter suggests the Division include the statement “except in the case of a TD delay due to issues of earnings documentation….”
	Carolyn Richard

Workers’ Compensation Administrative Manager

City of Santa Ana

August 24, 2007

Written Comment
	The Administrative Director accepts this comment in part.  This subdivision and subdivision (a)(3) will be amended to require the AME/QME advice only where the delay (or denial) is related to a medical issue.
	Amended language has been distributed for public comment.

	Section 9812(a)(2)
	Commenter believes the requirement to provide the QME rights info and panel request form for a delay in TD payment is contentious and premature and points out that the delay is usually caused by a lack of medical or employment info to support disability.  There is no dispute at that point since no decision has been made, so why initiate the dispute resolution process? Commenter states that the issues are often factual, not medical.  Commenter opines that the inclusion of the QME panel info and request will lead to unnecessary medical-legal evaluations, thereby increasing costs to the administrator and creating additional disputes since the QME will address other issues that may not be in dispute.  Commenter believes that the end result will likely be that by the time the QME evaluation takes place, the issue would have been resolved anyway.
Commenter suggests that the injured worker be provided the remedy language regarding the I&A office and right to an attorney, but that the QME/AME info be omitted from delay notices.  This same logic applies to all sections involving benefit delay notices, particularly 9812(j) since delays of all compensation may be related to factual, not medical, disputes.  
	Janet Selby,  Workers’  Compensation Manager

Municipal Pooling Authority

August 16, 2007

Written Comment
	The Administrative Director has revised this subdivision and subdivision (a)(3) in response to the August 24 comment of Carolyn Richard, Workers’ Compensation Administrative Manager, City of Santa Ana.  The notice of options will only be required where the delay (or denial) is related to a medical issue.

This portion of the comment relates to text that was not proposed for revision in this comment period; however, the Administrative Director will revise this subdivision to provide that the QME/AME fact sheet is only required if the delay is related to a medical issue.

	Amended language has been distributed for public comment.
Amended language has been distributed for public comment.

	Section 9812(a)(2)
	Commenter requests that the new language should be deleted and the current language be retained as follows:

(2) … The claims administrator shall send an additional notice or notices within 5 days after the determination date it specified, to advise of any further delay.  If the claims administrator cannot make a determination by the date specified in a notice to the injured worker, the claims administrator shall send a subsequent delay notice to the injured worker, not later than the determination date specified in the previous delay notice, notifying the injured worker of the revised date by which the claims administrator now expects the determination to be made.

Discussion

While the goal of keeping the injured worker well informed is the purpose of the benefit notice program, this subdivision adds a confusing revision where none is needed. The current regulation requires that when claims administrators do not have specific information, they should advise the injured worker and provide a date for further notification. The current language is sufficient, clear, and accomplishes the same goal.  The proposed revision is ambiguous and convoluted. The Institute recommends no change in these areas.
	Michael McClain

General Counsel

Brenda Ramirez

Claims & Medical Director

California Workers’ Compensation Institute

August 29, 2007

Written Comments
	This comment merely repeats and amplifies comments made and responded to in the original 45-day comment period.  The comment does not relate to any changes proposed for comment during this comment period.


	None.

	Section 9812(a)(2)(A)(ii)
	Commenter suggests that the requirement to include the envelope warnings be eliminated because the warning itself will not make an injured worker open/read his/her mail nor will it make the injured worker take the necessary steps to protect his/her rights. Furthermore, employers would incur additional and unnecessary expenses to have custom printed envelopes made to comply with this requirement.

Commenter believes that the division has offered no basis for this new requirement nor is there a statutory requirement to include the warning. Commenter believes that it is evident that injured employees are opening envelopes that include their benefit payments and notices as their indemnity checks are being cashed. Commenter questions the division as to why it is their feeling that a warning on the envelope will aide injured workers in protecting their legal rights? The real issue here is that injured workers will open their mail; however, it is unclear if the material is actually being read or understood.
	Joe Carresi

Project Manager

Southern California Edison

August 29, 2007

Written Comment
	The Administrative Director accepts this comment.  The advisory language will be required to be printed at the beginning of the notice rather than on the envelope.
	Amended language has been distributed for public comment.


	Section 9812(a)(2)(A)[ii]
	Commenter states that the warning to be printed on the mailing envelope should be eliminated because the warning does not address the real problem, and is nothing more than a band aid, and an unnecessary expense.

Discussion

The AD offers no rationale for this new requirement. At worst, the AD is assuming that injured workers, who require these benefits for their economic survival, are simply discarding important information from the claims administrators. Or the AD is offering this additional flag to get the attention of injured workers and their attorneys. Claims administrators understand the problem of conveying the complicated information required by the workers' compensation system and are constantly trying to simplify the language, make these legalistic notices more comprehensible, and help the injured worker through the system.

The responses to the proposed warnings have varied from the concern that a manual system would be required, or that systems would have to be retooled, which could take 6 months to do. Others suggested that the warnings be placed on the notice itself, not the envelope.

What is the problem addressed by the warning? The AD seems to assume that the injured worker might discard without opening an important notice affecting their legal rights. If this is the rationale, then the Institute disagrees. Injured workers will open the envelopes that accompany the checks and benefit notices. The failure to communicate does not occur before opening the notice, it occurs after the notice is read and cannot be understood.
	Michael McClain

General Counsel

Brenda Ramirez

Claims & Medical Director

California Workers’ Compensation Institute

August 29, 2007

Written Comments
	The Administrative Director accepts this comment in part.  The advisory language will be required to be printed at the beginning of the notice rather than on the envelope.
	Amended language has been distributed for public comment.


	Section 9812(a)(2), et al
	Commenter is concerned about this section and all sections where there is a proposal to require language on the outside of the envelope containing certain benefit notices. 

While not necessarily harmful, commenter believes that creating this additional work and cost for employers seems a bit like coddling the injured worker.  Commenter does not believe that claims administrators should be held responsible for additional costs because people choose not to read their mail, even when it comes from the company that is handling their claim for benefits.  Commenter states that this requirement would amount to a state-mandated cost, for which local government employers and administrators will request reimbursement from the State of California.

Commenter requests that this requirement be eliminated.
	Janet Selby,  Workers’  Compensation Manager

Municipal Pooling Authority

August 16, 2007

Written Comment
	The Administrative Director accepts this comment in part.  The advisory language will be required to be printed at the beginning of the notice rather than on the envelope.
	Amended language has been distributed for public comment.


	Section 9812(a); (d); (g); and (f)
	Commenter points out that these proposed regulations have added language that requires claims administrators to send specific benefit notices in an envelope with language on the outside that states, “You may lose important rights if you do not take certain actions within 10 days. Read this letter and any enclosed fact sheets very carefully.” Commenter notes that the Summary of Proposed Changes did not provide any information as to why this envelope language is needed. This proposed change in the regulations could imply that any other information sent by a claims administrator to the injured worker is not as important as the information contained in this envelope. As a matter of practice, the majority of correspondence sent to injured employees is covered by a regulation/statute, which denotes the relevance and importance of such information.

Recommendation:

Commenter recommends removing the following language in these regulations:

“You may lose important rights if you do not take certain actions within 10 days. Read this letter and any enclosed fact sheets very carefully.”

	Jose Ruiz

Claims Operations Manager

State Compensation Insurance Fund

August 28, 2007

Written Comment
	The Administrative Director accepts this comment in part.  The advisory language will be required to be printed at the beginning of the notice rather than on the envelope.
	Amended language has been distributed for public comment.


	Section 9812(a)(3)(A)(i)
	In order to reduce litigation, commenter recommends the following language:

“If the employee is aggrieved by the notice he/she may contact the claims adjuster to discuss the situation before proceeding with (ii) below.

Commenter requests that the Division make this change where it applies to all unrepresented employees.
	Christine Coakley

Legislative & Regulatory Analyst

The Boeing Company

August 27, 2007

Written Comment
	The Administrative Director does not accept this comment.  This issue is already addressed in section 9811(f) which requires each notice to advise an unrepresented employee to call their claims adjuster with questions.  To repeat this advice would be duplicative.
	None.

	Section 9812(g)(2)
	As revised, this paragraph now correctly states that the claims administrator is providing an estimate of the amount of permanent disability indemnity payable. However, in addition to this change, commenter believes that it is important to provide further information telling the worker that this estimate may be changed, either upward or downward. Unfortunately, her members see the following scenario play out in far too many cases -- the worker receives a notice but the estimate turns out to be too high, which then causes unnecessary antagonism because the worker believes he or she did not receive what was "promised" by the insurer. In order to minimize this problem, commenter urges that the regulation be amended to add a sentence specifying that the notice must include further explanation of the estimate, similar to the following:

Please note that the extent of disability and compensation due are only estimates, and your final award or settlement may be more or less than the information given above.

Finally, although commenter recognizes that §9811, subdivision (h) was not modified in this change notice, she strongly recommends that this subdivision be revised before final adoption of these regulations because the wording of this subdivision conflicts with other regulation and case law. Under the proposed language in subdivision (h), permanent and stationary status is defined as "the point when a ratable medical report states that the injured worker has reached maximal medical improvement....." 

This is not correct. Simply because one physician issues a report asserting that the employee is permanent and stationary doesn't mean it is so. The fact is that the permanent and stationary status of the employee can and often is the subject of dispute. The issue of whether the employee is at maximal medical improvement is a question of fact for the trier of fact. See General Foundry Service v. WCAB (Jackson) (1986) 42 Cal. 3d 331, 51 CCC 375; Huston v. WCAB (1979) 44 CCC 798 at 808. It is legally invalid to equate permanent and stationary status with the mere existence of a report -- the report must be substantial evidence, there may be contrary evidence, etc. This new definition purports to change that legal fact and establish permanent and stationary status merely upon the basis of the existence of a report. 

Furthermore, under case law permanent and stationary status is reached when the employee has in fact reached MMI and when the report so demonstrating is served on the worker and/or the worker’s attorney. See Chevron USA v. WCAB (Rafael Reyes) (1986) 51 CCC 2, Allianz Ins. Co. v. WCAB (Steven Johnson) (1982) 47 CCC 416, Haynoski vs. WCAB (1990) 55 CCC 95. Under these cases, it is the date that the report is served that is the permanent and stationary date.

In addition, this new definition conflicts with the language of current CCR §10152 which states:

A disability is considered permanent when the employee has reached maximal medical improvement, meaning his or her condition is well stabilized, and unlikely to change substantially in the next year with or without medical treatment.

Note that under this current regulatory language, permanent (and stationary) status is NOT based solely on the issuance of a report. In order to conform the language of proposed §9811, subdivision (h), to this existing regulation, commenter recommends that it be revised to read as follows:

(h) "Permanent and stationary status," for any permanent disability evaluation performed pursuant to the permanent disability rating schedule adopted on or after January 1, 2005, means the point when the employee has reached maximal medical improvement, meaning his or her condition is well stabilized, and unlikely to change substantially in the next year with or without medical treatment.
	Linda F. Atcherley

President

California Applicants’ Attorneys Association

Submitted by Mark Gerlach

August 29, 2007 

Written Comment
	The Administrative Director does not accept this portion of the comment.  The use of the word “estimate” instead of “determination” is intended to convey the fact that the estimate of PD is not final, and may change.
This portion of the comment relates to text that was not proposed for revision in this comment period, however, the Administrative Director will revise this subdivision to delete the reference to the existence of a report and the limitation to evaluations performed under the January 1, 2005 PDRS.

	None.
Amended language has been distributed for public comment.

	Section 9812(i) and (j)(2)
	Commenter states that these two subsections contain the same message but are not consistent.  Commenter recommends that subdivision 9812(j)(2) include the additional phrase noted below and that this language be used in both subdivisions.

For claims reported on or after April 19, 2004, regardless of the date of injury and if an injured worker has filed a completed claim form with the employer, if the claims administrator sends a notice of delay in its decision whether to accept or deny liability for the claim, the notice shall include an explanation that Labor Code section 5402(c), provides that within one working day after an employee files a claim form, the employer shall authorize the provision of all treatment, consistent with the applicable treatment guidelines, for the alleged injury and shall continue to provide treatment until the date that liability is rejected. The notice shall advise the injured worker that the employer’s liability for medical treatment under this Labor Code section is limited to ten thousand dollars ($10,000).
	Michael McClain

General Counsel

Brenda Ramirez

Claims & Medical Director

California Workers’ Compensation Institute

August 29, 2007

Written Comments
	The Administrative Director does not accept this comment.  The obligation to send a delay notice does not depend on the employee filing a claim form.  This subdivision requires the claims administrator to include in a delay notice an explanation of the employee’s possible entitlement to treatment under Labor Code section 5402(c) if the employee has filed a claim form.
	None.

	Section 9813.2
	Commenter suggests that the Division   address the issue of P&S reports that put the P&S date back more than 60 days from the date the report is issued or received.  This is a source of confusion, in terms of the offer of reg, mod or alt work and the 15% PD bump up/down.  Commenter believes that administrators should be given the opportunity to send the appropriate work offer within a period of time after report receipt, in the event the P&S date is back-dated 60 days or more.
	Janet Selby,  Workers’  Compensation Manager

Municipal Pooling Authority

August 16, 2007

Written Comment
	The Administrative Director does not accept this comment.  Labor Code section 4658(d) requires that the offers must be made within 60 days of a disability becoming permanent and stationary, as opposed to the date of the claims administrator’s knowledge.  The Administrative Director can’t adopt a regulation that would conflict with the plain language of the statue.
	None.

	Section 9813.2
	Commenter suggests that in order to clarify the trigger of this notification, that the information provided at the recent DWC annual conference be reflected in this section.  That is, that the “notice date” of MMI or P&S is considered to be the reasonable trigger that starts the 60 day period and prompts the use of Form DWC-AD 10133.53 or Form DWC-AD 10003.
	Kathleen G. Bissell

Assistant Vice President

Public Affairs

Liberty Mutual

August 22, 2007

Written Comment
	The Administrative Director does not accept this comment.  Labor Code section 4658(d) requires that the offers must be made within 60 days of a disability becoming permanent and stationary, as opposed to the date of the claims administrator’s knowledge.  The Administrative Director can’t adopt a regulation that would conflict with the plain language of the statue.
	None.

	Section 9813.2
	Commenter points out that the Return to Work Notices for injuries on or after 1/1/05 require offers of Regular Work, or Modified/Alternate work within 60 calendar days of permanent and stationary status.  Frequently, a permanent and stationary status occurs at the time of the AME/QME evaluation; however, the parties often do not receive the report for several months.
Commenter suggests that the Division modify this requirement to “60 calendar days from receipt of a report finding that the condition of an injured employee with permanent partial disability becomes permanent and stationary”.  

Commenter appreciates  that the DWC has considered that not all injuries result in permanent partial disability and the language proposed leads her to believe this offer of regular work is not required if there is no finding of permanent partial disability.  Commenter makes this assumption based on the proposed language of “Within 60 calendar days from the date that the condition of an injured employee with permanent partial disability becomes permanent and stationary:”
	Carolyn Richard

Workers’ Compensation Administrative Manager

City of Santa Ana

August 24, 2007

Written Comment
	The Administrative Director does not accept this comment.  Labor Code section 4658(d) requires that the offers must be made within 60 days of a disability becoming permanent and stationary, as opposed to the date of the claims administrator’s knowledge.  The Administrative Director can’t adopt a regulation that would conflict with the plain language of the statue.
	None.

	Section 9813.2
	Commenter points out that the proposed regulations deal with the situation where the injured employee is still an active employee with the employer.  However, commenter has been involved in several situations where the employee has been terminated for valid cause prior to the PD rating being issued.  As such, the employee while technically able to return to their job cannot because of their termination of employment.  

Commenter states the problem is that the insurance companies involved have gone ahead and paid the 15% increase on the remaining Permanent Disability payments with full knowledge that the employee has been terminated and cannot return to work.  

Commenter would like to know whether or not the Division is able to add a regulation that covers this situation.   
	Margaret Wagner – CEO

Net-Work HCO Inc.

August 27, 2007

Written Comment
	The Administrative Director does not accept this comment as this comment goes beyond the scope of these regulations.  These regulations encompass the notices required for the current laws.  The commenter is requesting a substantive change to the return to work regulations, not the notice regulations.  Further, whether an employee was properly terminated for cause is a legal issue that must be addressed on a case-by-case basis by the Workers’ Compensation Appeals Board.
	None.
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