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BACKGROUND TO REGULATORY PROCEEDING

Labor Code sections 129 and 129.5 authorize the Administrative Director to audit and impose penalties against insurers, self-insured employers, and third party administrators who fail to meet their obligations under the California workers’ compensation laws.   The Legislature, in Assembly Bill  (AB) 749 (Chapter 6, stats. of 2002, effective January 1, 2003), amended sections 129 and 129.5 to provide for a profile audit review (PAR), of which every claims administrator is subject to once every five years; a full compliance audit (FCA), conducted for every claims administrator failing to meet express PAR performance standards, and, subsequently (within two years), for claims administrators failing to meet express FCA performance standards; and a targeted PAR or FCA, conducted for claims administrators for which reliable information has been received indicating that they have failed to meet their legal obligations.  Various levels of administrative penalties are assessed based on whether the audit subject meets or exceeds PAR and/or FCA performance standards.  As a result of  AB 749, the Division of Workers’ Compensation (the “Division” or “DWC”), adopted regulations and amended existing regulations to conform to the legislative mandate.  These regulations became effective on January 1, 2003.
Audits of claims administrators conducted by the Division’s Audit Unit since January 2003, utilizing the PAR and FCA criteria, have revealed slight practical deficiencies in the regulations adopted in response to AB 749.  For example, the current regulations either do not provide definitions for terms that may be subject to misinterpretation by the regulated community (frequency, medical only claim, and performance standard) or provide definitions that are not consistent with other regulatory provisions (general business practice and knowingly committed). Further, the current regulations may be unclear as to the specific files that are subject to audit. The proposed regulations clarify that the Audit Unit may review companion claim files – a claim file of an injured worker for which review is necessary to determine the total amount of benefits paid on a separate claim filed by the same worker. The proposed amendments further clarify the difference between a random sample of claim files and a target sample of claim files.  The purpose of the proposed amendments in this rulemaking is to address these perceived deficiencies so that the Division may appropriately comply with the mandates of Labor Code sections 129 and 129.5.  

Further, the Division seeks to establish an audit procedure and corresponding penalty provision for new statutory and regulatory obligations resulting from recent workers’ compensation reform legislation, most notably AB 227 (Chapter 635, stats. of 2003, effective January 1, 2004), SB 228 (Chapter 639, stats. of 2003, effective January 21, 2007), and Senate Bill (SB) 899 (Chapter 34, stats. of 2004, effective April 19, 2004).  For example, AB 227 has added sections 4658.5 and 4658.6 to the Labor Code to provide a supplemental job displacement benefit for injuries occurring on or after January 1, 2004.  (Vocational rehabilitation is no longer available for injuries occurring on or after January 1, 2004.)  

In summary, the proposed amendments in this rulemaking address deficiencies in the existing audit regulations and establish audit procedures and penalty provisions for new statutory and regulatory obligations.  
NECESSITY

Labor Code section 129 authorizes the Administrative Director to conduct audits of insurers, self-insured employers, and third-party administrators to determine if they have met their obligations under the California workers’ compensation laws.  Correspondingly, Labor Code section 129.5 authorizes the Administrative Director to assess administrative and civil penalties for a failure to comply with statutory and regulatory obligations, with notice and an opportunity to be heard prior to the issuance of an order assessing penalties.  Accordingly, these regulations clarify and make specific the criteria to be used by the Administrative Director for conducting such audits, determining whether statutory or regulatory violations have occurred, assessing administrative or civil penalties, and for providing notice and a fair hearing process.

TECHNICAL, THEORETICAL, OR EMPIRICAL STUDIES, REPORTS, OR DOCUMENTS RELIED UPON:

None.  The Division did not rely upon any technical, theoretical, or empirical studies, reports, or documents in proposing the regulations.

SPECIFIC TECHNOLOGIES OR EQUIPMENT REQUIRED:

The proposed regulations do not mandate the use of specific technologies or equipment.

FACTS UPON WHICH THE AGENCY RELIES FOR ITS INITIAL DETERMINATION THAT THE REGULATIONS WILL NOT HAVE A SIGNIFICANT ADVERSE IMPACT ON BUSINESS

The Administrative Director has determined that the proposed regulations will not have a significant adverse impact on business because the provision of timely and accurate notices to injured workers improves communications between injured workers and claims administrators, reduces confusion, and minimizes disputes and the litigation that can result from disputes.

The Administrative Director invites the public during the public comment period for this rulemaking to submit information on any possible adverse impacts on business, and to propose alternatives that would lessen any adverse impact on business.

SUMMARY OF PROPOSED CHANGES

Section 10100.2 - Definitions 

Specific Purpose of Section:  This section contains definitions for terms used in sections 

10101 through 10115.2, the regulations governing auditing and the assessment of both administrative and civil penalties, in title 8 of the California Code of Regulations.

Necessity:  
§ 10100.2(a) [existing]: The definition of “adjusting location” is being amended.  In the existing regulation, the term was defined to include for auditing purposes other locations where claims were being administered – “satellite” offices – where it is “demonstrated that the claims are under the same immediate management.”  The proposed amendment reduces ambiguity over the term “management” by clarifying that any separate office or location may be considered a separate adjusting location if there is personnel assigned supervisory responsibility over claims administration at that separate office.  

§ 10100.2(b) [new]:  A new definition for the term “additional claim file” has been added for clarity. The proposed amendment to California Code of Regulations, title 8, section 10106.1(c)(1)(A) provides that for the purpose of conducting a target audit based on prior audit results, a claims administrator’s final performance rating will be based on both randomly selected claim files and selected additional claim files. The proposed definition describes the types of claims files subject to audit (a companion claim file, a file selected for audit because it was incorrectly designated on the claim log, and/or a claim chosen based on criteria relevant to a target audit but for which no specific complaint has been received). A review of such files are necessary to conduct a target audit authorized under Labor Code section 129(b)(3).    

§ 10100.2(b) [existing]:  Existing (b) is re-lettered to subdivision (c).
§ 10100.2(c) [existing]:  Existing (c) is re-lettered to subdivision (d).
§ 10100.2(d) [existing]:  Existing (d) is re-lettered to subdivision (e). Non-substantive grammatical change made for consistency.

§ 10100.2(e) [existing]:  Existing (e) is re-lettered to subdivision (f).
§ 10100.2(f) [existing]:  Existing (f) is re-lettered to subdivision (h).
§ 10100.2(g) [new]:  A new definition for the term “carve-out” program has been added.  The alternative dispute resolution systems established by collective bargaining pursuant to Labor Code sections 3201.5 and 3201.7 are subject to the audit provisions. See California Code of Regulations, title 8, sections 10201(g)(2) and 10202(i)(2).
§ 10100.2(g) [existing]:  Existing (g) is re-lettered to subdivision (i). Non-substantive citation change made for consistency.
§ 10100.2(h) [existing]:  Existing (h) is re-lettered to subdivision (j). Non-substantive citation change made for consistency.

§ 10100.2(i) [existing]:  Existing (i) is re-lettered to subdivision (k).
§ 10100.2(j) [existing]:  Existing (j) is re-lettered to subdivision (l).
§ 10100.2(m) [new]:  A new definition for the term “companion claim file” has been added to clarify a type of file that may be audited in addition to a randomly selected or targeted claim file. The purpose of auditing a companion claim file is to ascertain the extent to which workers’ compensation benefits have been paid on a claim file selected for audit in a circumstance when the level cannot be determined following an initial audit of the file.  

§ 10100.2(k) [existing]:  Existing (k) is re-lettered to subdivision (n).  The definition of “compensation” is amended to include supplemental job displacement benefits, which are now mandated by Labor Code section 4658.5.  The definition is further amended by the addition of the word “treatment” to clarify that compensation includes medical treatment.  In the existing regulation, the word “medical,” standing alone, is ambiguous.  
§ 10100.2(l) [existing]:  Existing (l) is re-lettered to subdivision (p). Non-substantive citation change made for consistency.

§ 10100.2(m) [existing]:  Existing (m) is re-lettered to subdivision (q).  The definition is further amended to expressly provide that denied claims can include a claim where medical treatment is provided and paid under Labor Code section 5402(c).  Under this section, enacted in 2004 as part of SB 899’s reform measures, within one day after an injured worker files a claim for workers’ compensation benefits, the employer must provide necessary medical treatment until the claim is accepted or denied.  Prior to the claim being accepted or denied, the liability for medical treatment is limited to $10,000.  
§ 10100.2(n) [existing]:  Existing (n) is re-lettered to subdivision (r).
§ 10100.2(o) [new]:  A new definition for the term “complaint claim file” has been added for clarity.  The term is defined as “[a] claim file that is selected for audit because the Audit Unit has received information indicating the existence of possible claims handling violations of the kind which, if found, would be subject to the assessment of an administrative penalty, the issuance of a notice of compensation due, or the assessment of a civil penalty.”  California Code of Regulations, title 8, section 10106.1(c)(3) allows the Audit Unit to conduct a target audit based on the number of complaints made against a claims administrator. Individual claim files for which complaints have been made can be included for audit together with randomly selected files.  California Code of Regulations, title 8, section 10107.1(c)(2), (d)(2), and (e)(2).  The definition of complaint claim file  will clarify what individual files are subject to audit under these provisions.
§ 10100.2(s) [new]:  A new definition for the term “first payment of permanent disability indemnity” has been added for clarity.  Labor Code section 129(a)(2) provides that an administrative penalty may be assessed for the failure to pay, when due, the undisputed portion of an indemnity payment.  A late first payment of permanent disability indemnity is subject to an administrative penalty pursuant to California Code of Regulations, title 8, section 10111.2(a)(6) and is one of several performance standards by which claims administrators are measured following a profile review audit under existing California Code of Regulations, title 8, section 10107(c)(3)(A)(iii).  A clear definition will avoid confusion among the regulated community and help prevent disputes.
§ 10100.2(o) [existing]:  Existing (o) is re-lettered to subdivision (t).  The definition is further amended to delete the unnecessary word “first” when used in conjunction with the word “resumed”.

§ 10100.2(u) [new]:  A new definition for the term “first payment of vocational rehabilitation maintenance allowance” has been added for clarity.  Labor Code section 129(a)(2) provides that an administrative penalty may be assessed for the failure to pay, when due, the undisputed portion of an indemnity payment.  A late first payment of vocational rehabilitation maintenance allowance is subject to an administrative penalty pursuant to California Code of Regulations, title 8, section 10111.2(a)(7) and is a performance standard by which claims administrators are measured following a profile review audit under existing California Code of Regulations, title 8, section 10107(c)(3)(A)(iii).  A clear definition will avoid confusion among the regulated community and help prevent disputes.
§ 10100.2(v) [new]:  A new definition for the term “frequency” has been added for clarity.  A claims administrator’s profile audit review performance standard and full compliance audit performance standard, set forth in California Code of Regulations, title 8, section 10107.1(c)(3) and (d)(3), respectively, is based in part on the frequency of violations occurring in claim files with exposure to the same type of violations.  The term is defined to ensure that the regulated community is fully aware of the manner in which the Audit Unit calculates a performance standard. 
§ 10100.2(p) [existing]:  Existing (p) is re-lettered to subdivision (w). The definition is further amended to by limiting the definition to the purposes of Labor Code section 129.5(e).  This amendment is necessary to distinguish the definition from that of the same term in California Code of Regulations, title 8, section 10225(l), pertaining to administrative penalties assessed pursuant to Labor Code section 5814.6.  

§ 10100.2(q) [existing]:  Existing (q) is re-lettered to subdivision (x). The definition is further amended to clarify that an indemnity claim includes a work-injury claim that has resulted in the payment of a temporary partial disability indemnity benefit.  It is necessary for claims administrators to accurately classify claims for auditing purposes (either indemnity claims or medical-only claims). As temporary disability indemnity includes both temporary total disability (see Labor Code section 4653) and temporary partial disability (see Labor Code section 4654), the proposed amendment will reduce any perceived ambiguity and confusion.  The section is also amended to clarify that the payment of a vocational rehabilitation benefit means the payment of the vocational rehabilitation maintenance allowance (California Code of Regulations, title 8, section 10125.1), which is directly payable to an injured worker.   
§ 10100.2(y) [new]: A new definition for the term “indemnity payment’ has been added for clarity.  Late indemnity payments to an injured worker, generally those benefit payments that compensate an injured worker for wages lost due to an occupational injury, may subject a claims administrator to administrative penalties.  See existing California Code of Regulations section 10111.2(a)(1), (b)(8)(i).  The term is defined so that claims administrator will know the specific species of payment that constitute an indemnity payment.  Expressly included are two types of compensation: the 10% self-imposed increase under Labor Code section 4650(d), and interest included in an award  
§ 10100.2(t) [existing]:  Existing (r) is re-lettered to subdivision (z).
§ 10100.2(s) [existing]:  Existing (s) is re-lettered to subdivision (aa). Non-substantive citation change made for consistency.

§ 10100.2(t) [existing]:  Existing (t) is re-lettered to subdivision (bb).
§ 10100.2(u) [existing]:  Existing (u) is re-lettered to subdivision (cc). The definition is further amended to clarify both the scope of conduct subject to the definition and the burden that must be met by the by the Administrative Director in assessing a civil penalty pursuant to Labor Code section 129.5(e).  The proposed amendments conform the section with the normal rules of agency that impute an agent’s knowledge to the principal. Additionally, the proposed amendments will harmonize the definition with that set forth in California Code of Regulations, title 8, section 10225(q), pertaining to administrative penalties assessed pursuant to Labor Code section 5814.6.  
§ 10100.2(dd) [new]:  The definition for the term “lawful delay” has been moved from existing California Code of Regulations, title 8, section 10108(c) in order to place all relevant definitions within one regulation.   
§ 10100.2(ee) [new]:  A definition for the term “local management” has been added for clarity.  California Code of Regulations, title 8, section 10106.1(b)(1) provides that for routine audit subject selection, “if the adjusting location includes claims of more than one insurance underwriting company, self-insured employer, or third-party administrator at the location and all claims at that location share the same local management, the location will be considered as one audit.”  The definition clarifies that local management must have supervisory authority over claims administration for audit to include more than one insurance underwriting company, self-insured employer, or third-party administrator.
§ 10100.2(v) [existing]:  Existing (v) is re-lettered to subdivision (ff). The definition is further amended to provide that a medical-only claim includes a claim where indemnity benefits would not be reasonably anticipated or expected to be paid. The term will assist claims administrators in differentiating between indemnity claims and medical-only claims, which is necessary for the submission of claim logs (California Code of Regulations, title 8, section 10103.2) and the proposed amendments to the Annual Report of Inventory (California Code of Regulations, title 8, section 10104). 
§ 10100.2(gg) [new]:  A definition for the term “nontransferable training voucher” has been added.  This term must be defined due to the adoption of Labor Code section 4658.5 by AB 227, which requires such a voucher for education-related retraining or skill enhancement, or both. Proposed amendments to existing section 10111.2 authorize the imposition of administrative penalties for the failure to comply with the regulations implementing Labor Code section 4658.5.  See California Code of Regulations, title 8, section 10133.50 et seq.  

§ 10100.2(w) [existing]:  Existing (w) is re-lettered to subdivision (hh). Non-substantive citation change made for consistency.

§ 10100.2(x) [existing]:  Existing (x) is re-lettered to subdivision (ii).
§ 10100.2(y) [existing]:  Existing (y) is re-lettered to subdivision (jj). Non-substantive citation change made for consistency.

§ 10100.2(kk) [new]:  A definition for the term “performance standard” has been added for clarity.  Labor Code section 129(b)(1) requires the Administrative Director of the Division to annually establish a profile audit review performance standard that will identify the poorest performing audit subjects. Section 129(b)(2) requires the Administrative Director to annually establish a full compliance audit performance standard that will identify the audit subjects that are performing satisfactorily. The definition identifies the performance criteria as those set forth in California Code of Regulations, title 8, section 10107.1(c)(3)(A), and requires the Division to annually calculate the standard rating factors based on all final audit findings over the three calendar years before the year preceding the current audit.       

§ 10100.2(ll) [new]:  A definition for the term “random sample” has been added for clarity.  A definition will ensure that any random sample of claim files taken by the Audit Unit during the course of an investigation or audit will be identified under the procedures set forth in sections 10107.1 (c)(1), (d)(1), or (e)(1).  
§ 10100.2(z) [existing]:  Existing (z) is re-lettered to subdivision (mm).  The definition is further amended to include within the definition of “record of payment” the number of the check providing payment for a medical bill, the date of the check, and the amount paid. Such information is necessary in order to accurately assess whether an administrative penalty is warranted for the failure to pay or timely object to a bill for medical treatment under California Code of Regulations, title 8, section 10111.2(b)(9), (10), and (11).
§ 10100.2(aa) [existing]:  Existing (aa) is re-lettered to subdivision (nn).
§ 10100.2(oo) [new]:  A definition for the term “supplemental job displacement benefit” has been added.  This term must be defined due to the adoption of Labor Code section 4658.5 by AB 227, which requires a supplemental job displacement benefit for eligible permanent partially disabled employees who do not return to work with their employer within 60 days following the end of their temporary disability benefits.  Proposed amendments to existing section 10111.2 authorize the imposition of administrative penalties for the failure to comply with the regulations implementing the statute, California Code of Regulations, title 8, section 10133.50 et seq.  

§ 10100.2(bb) [existing]:  Existing (bb) is re-lettered to subdivision (pp).
§ 10100.2(cc) [existing]:  Existing (cc) is re-lettered to subdivision (qq).
§ 10100.2(rr) [new]:  A definition for the term “Workers’ Compensation Information System (WCIS)” has been added.  Pursuant to Labor Code section 138.6 and California Code of Regulations, title 8, section 9700 et seq., claims administrators are required to electronically report claim information to the Division’s Workers’ Compensation Information System (WCIS).  Under existing regulations, the Audit Unit may review claim information reported to WCIS to determine whether a claims administrator may be the subject of a target audit.  California Code of Regulations, title 8, section 10106.1(c)(2)(B).  
Section 10101.1 – Claim File – Contents  

Specific Purpose of Section:  This section contains a list of documents that are required to be maintained in a workers’ compensation claims file for injuries occurring on or after January 1, 1994.  The documents should provide a chronological history of the claim, medical treatment rendered to cure or relieve the injured worker’s occupational injury, and indemnity benefits paid to the injured worker.  
Necessity:  
§ 10101.1 [existing]:  The introduction of the section is amended to remove ambiguity as to the appropriate physical location of an open claims file.  The existing regulation failed to expressly provide that claims files should be maintained at the adjusting location responsible for administering the claim.  
§ 10101.1(c) [existing]:  This section is amended to require a copy of every correspondence sent to the Division of Workers’ Compensation to be included in a claim file. Correspondence, whether sent by the claims administrator or the injured worker, can substantiate whether injured workers are accurately and promptly receiving the full measure of compensation to which they are entitled.  
§ 10101.1(i)(1) [existing]: This section is amended to require a copy of supplemental job displacement benefits notices be included in a claim file.  Labor Code section 4658.5 requires a supplemental job displacement benefit for eligible permanent partially disabled employees who do not return to work with their employer within 60 days following the end of their temporary disability benefits.  Regulations implementing the statute require that eligible injured workers receive written notice of this benefit.  California Code of Regulations, title 8, sections 10133.51 and 10133.52.  Non-substantive citation changes to the section are made for consistency.
§ 10101.1(i)(2) [existing]: This section is amended to require that notices and forms related to the Qualified Medical Evaluator (QME) or Agreed Medical Evaluator procedures be included in a claim file. The amendment is necessitated by SB 899’s recent reforms to the procedures by which an injured worker obtains a medical-legal evaluation by either a QME or AME. See Labor Code sections 4060 – 4062.8. For represented injured workers, the parties must attempt to select an AME before requesting a three-member panel of QMEs.  Labor Code section 4062.2(b).  
§ 10101.1(j) [existing]: Non-substantive citation change made for consistency.

§ 10101.1(k) [existing]: This section is amended to require that a copy of any correspondence related to the provision, delay, or denial of benefits be included in a claim file. Correspondence, whether sent by the claims administrator or the injured worker, can substantiate whether injured workers are accurately and promptly receiving the full measure of compensation to which they are entitled.  The section is further amended to restate that all required documentation, whether in paper or electronic form, must be included in the claim file.

§ 10101.1(l) [new]:  This section has been added to require that any documentation regarding the utilization review process must be included in a claim file. Every employer must establish a utilization review process for medical treatment recommendations by physicians in compliance with Labor Code section 4610, a reform provision of SB 228 (Chapter 639, stats. of 2003).   
§ 10101.1(m) [new]:  This section has been added to require that any documentation regarding return to regular, modified, or alternative work, as defined by California Code of Regulations, title 8, section 10133.50, must be included in a claim file. The ability of an injured worker to return to regular, modified, or alternative work with his or her employer affects: (1) the application of the 15% increase or decrease in permanent disability indemnity benefits under Labor Code section 4658(d)(2) and (3); and (2) the injured worker’s eligibility for the supplemental job displacement benefit authorized under Labor Code section 4658.5.  

§ 10101.1(l) [existing]:  Existing (l) is re-lettered to subdivision (n). The section is amended to require that a copy of any correspondence evidencing the legal, factual, or medical basis for non-payment or delay in payment of compensation benefits or expenses be included in a claim file. Correspondence, whether sent by the claims administrator or the injured worker, can substantiate whether injured workers are accurately and promptly receiving the full measure of compensation to which they are entitled.  The section is further amended to restate that all required documentation, whether in paper or electronic form, must be included in the claim file.

§ 10101.1(m) [existing]:  Existing (m) is re-lettered to subdivision (o). The section is amended to require that a copy of any documentation describing telephone conversations relating to the claim - which are of significance to claims handling - be included in a claim file. Correspondence, whether sent by the claims administrator or the injured worker, can substantiate whether injured workers are accurately and promptly receiving the full measure of compensation to which they are entitled.  The section is further amended to restate that all required documentation, whether in paper or electronic form, must be included in the claim file.

§ 10101.1(p) [new]:  This section has been added to require that for injuries reported on or after January 1, 2009, each claims administrator shall maintain a claim file for each indemnity and medical-only claim, including denied claims, and shall ensure that each file is complete and current for each claim. The section further provides that contents of claim files may be in hard copy, in electronic form, or some combination of hard copy and electronic form. If hard copies, the files shall be in chronological order with the most recently dated documents on top, or subdivided into sections such as medical reports, benefit notices, correspondence, claim notes, and vocational rehabilitation. The section also provides that files or portions of files maintained in electronic form shall be easily retrievable.  Uniform file organization by claims administrators will expedite the audit process as relevant documents will be easier to locate by the Audit Unit staff.  Claim files that are organized in a consistent manner will allow a person unfamiliar with the claims administrator’s specific filing procedures to substantiate whether injured workers are accurately and promptly receiving the full measure of compensation to which they are entitled. 
Section 10103.2 - Claim Log - Contents and Maintenance
Specific Purpose of Section:  This section contains a list of the information that is required to be maintained on a claims administrator’s claim log. A claim log, which is to kept for each adjusting location, lists summary data for each claim. The claim log is the document from which the Audit Unit selects claims for audit.  California Code of Regulations, title 8, section 10107.1(c). 
Necessity:  
§ 10103.2(b)(4) [existing]:  The section is amended to provide that indemnity claims must be differentiated on the claim log from medical-only claims or any other claim where no indemnity payment has been made.  The section is further amended to provide that claims only requiring the provision of first aid treatment, as defined by California Code of Regulations, title 8, section 9780(d), should not be included in the claim log.  As only indemnity claims where payments have been made are subject to the profile review audit (California Code of Regulations, title 8, section 10107.1(c)) and the next level full compliance audit (California Code of Regulations, title 8, section 10107.1(d)), it is necessary to provide claims administrators with sufficient information as to what constitutes an indemnity claim and, more importantly, what does not.

§ 10103.2(b)(7) [existing]:  The section is amended to provided that for claims transferred from one adjusting location to another, the claim log should also include the date of transfer and the address of the old adjusting location.  This information is necessary for the Audit Unit to track the movement of claim files so as to ensure that administrative penalties are correctly assessed against the audit subject.  See California Code of Regulations, title 8, section 10108(m).  

Section 10104 – Annual Report of Inventory
Specific Purpose of Section:  This section requires every workers’ compensation claims administrator to submit, for each of its adjusting locations, the number of indemnity, denied, and medical-only claims reported during the preceding calendar year. The Annual Report of Inventory documents for the Audit Unit the number of adjusting locations subject to audit.  
Necessity:  
§ 10104(a) [existing]:  The section is amended by deleting unnecessary conditions and emphasizing that reports must be submitted for each adjusting location. The section is further amended by deleting the phrase “fiscal year for” which immediately precedes “public self-insured employers.”  For auditing purposes, there is no need to treat a public self-insured employer differently than its privately-operated counterpart.  Finally, the section is amended to provide that indemnity claims must be differentiated from medical-only claims or any other claim where no indemnity payment has been made.  As only indemnity claims where payments have been made are subject to the profile review audit (California Code of Regulations, title 8, section 10107.1(c)) and the next level full compliance audit (California Code of Regulations, title 8, section 10107.1(d)), it is necessary to provide claims administrators with sufficient information as to what constitutes an indemnity claim and, more importantly, what does not.

§ 10104(b) [new]:  The section is added to require that claims administrators give written notice to the Audit Unit should there be any change in the information provided in the Annual Report of Inventory.  If a claims administrator relocates, opens a new adjusting location, closes an adjusting location, changes contact persons, changes the e-mail address, changes from third-party administered to self-administered or from self-administered to third-party administered, or changes from self-insured to insured, notice must be given within 45 days of the event.  As the Annual Report of Inventory is utilized when notifying claims administrators of audit selection, updated information is necessary to ensure the efficient operation of the regulatory audit process.  

§ 10104(c) [new]:  The section is added to require that claims administrators who have no indemnity, denied, or medical-only claims reported during the preceding calendar year must file with the Administrative Director a statement indicating whether the location is actively adjusting workers’ compensation claims.  The statement, which must be filed annually by April 1, shall contain the name, address, and telephone number of the adjusting location and the name and title of the person responsible for audit coordination.
As the Annual Report of Inventory is utilized when notifying claims administrators of audit selection, updated information, including whether no new claims have been reported in the previous calendar year, is necessary to ensure the efficient operation of the regulatory audit process.  

§ 10104(d) [new]:  The section is added to provide a waiver of a claims administrator’s requirement to file an Annual Report of Inventory should the claims administrator report complete and accurate data to the Workers’ Compensation Information System (WCIS).  All claims must be electronically reported to WCIS.  See California Code of Regulations, title 8, section 9702.  Since all information provided on the Annual Report of Inventory can be readily extracted from the WCIS, accurate and complete reporting to WCIS would obviate the need to submit an Annual Report of Inventory. Such a waiver is already expressly allowed in California Code of Regulations, title 8, section 9702(i)(3).  Should a waiver be granted by the Administrative Director, the section requires that claims administrators must submit, and update as necessary, an Annual Report of Adjusting Location.  This report identifies each adjusting location and relevant contact information. Contact information for each adjusting location is necessary should the claims administrator be selected for audit.  The section further provides that the waiver may be rescinded if the total number of claims listed in the claims administrator’s claim log, provided to the Audit Unit after the claims administrator is notified of audit selection, is not within one percent of the total number of claims reported to WCIS during the same period of time covered in the claim log.  A variance of greater than one percent indicates that the claims administrator is not reporting complete, valid, and accurate data to WCIS.  

Section 10105 - Auditing, Discretion of the Administrative Director
Specific Purpose of Section:  This section allows the Audit Unit to conduct an audit of a claims administrator’s claim files at such reasonable times as the Audit Unit deems necessary.  The section further allows the Audit Unit to utilize the administrative subpoena provisions of Government Code sections 11180 through 11191.
Necessity:  
§ 10105 [existing]:  The section is amended to reflect the authority of the Administrative Director, conferred by Labor Code section 129.5, to assess both administrative and civil penalties against claims administrators for enumerated violations.  The ability of the Audit Unit to audit claim files is necessary in order for the Administrative Director to exercise her authority under Labor Code sections 129 and 129.5.   
Section 10106.1 - Routine and Targeted Audit Subject Selection; Complaint Tracking; Appeal of Targeted Audit Selection

Specific Purpose of Section:  This section sets forth the procedures for selecting an adjusting location for audit in compliance with Labor Code section 129 and 129.5.  An audit can be either routine, conducted once every five years, or targeted, based on criteria indicating that a claims administrator is failing to meets its statutory or regulatory obligations under the state’s workers’ compensation laws.  The section further sets forth the target audit criteria mandated by Labor Code section 129(b)(3).  

Necessity:  
§ 10106.1(a) [existing]:  Non-substantive citation change is made for consistency. 

§ 10106.1(b) [existing]:  Non-substantive citation changes are made for consistency. 

§ 10106.1(c) [existing]:  The section is amended to reorganize the target audit criteria authorized under Labor Code section 129(b)(2) and (b)(3) for the purpose of clarity. The introductory paragraph of the existing regulation, which distinguishes target audits based on prior audit results and target audits based on other adopted criteria, is deleted and replaced with a paragraph which plainly states that the subdivision will set forth the target audit criteria.  

§ 10106.1(c)(1) [existing]:  The section is amended to expressly provide that target audits based on prior audit results are authorized by Labor Code section 129(b)(2).  Other target audit criteria adopted by the Administrative Director are authorized under Labor Code section 129(b)(3).

§ 10106.1(c)(1)(A) [existing]:  Non-substantive citation change is made for consistency. The section is further amended to clarify that a claims administrator’s final performance rating, calculated according to the PAR performance rating set forth in California Code of Regulations, title 8, section 10107(c)(3), shall be determined based on all audited files, both randomly selected and selected additional files as defined by proposed section 10100.2(b).  A performance rating based on the random sample reveals a more accurate picture of the claims administrator’s performance than a rating based solely on randomly selected files.

§ 10106.1(c)(1)(B) [existing]:  Non-substantive citation change is made for consistency. The section is further amended to clarify that the Audit Unit will return for a targeted audit of an audit subject within two years if the audit subject’s final performance rating fails to meet or exceed the worst 10% of performance ratings for all audits conducted in the three calendar years before the year preceding the year in which the current audit was commenced.  The amendment ensures that the performance standards applicable to a specific audit will not change should the audit extend over two calendar years.   
§ 10106.1(c)(1)(D) [existing]:  Non-substantive citation change is made for consistency.

§ 10106.1(c)(2) [existing]:  Non-substantive citation change is made for consistency.

§ 10106.1(c)(2)(A) [existing]:  The section is amended to provide that the Division of Workers’ Compensation will submit to the Audit Unit reports of Workers’ Compensation Appeals Board (WCAB) cases involving Labor Code section 5814 violations. The subdivision reflects the Administrative Director’s determination that unreasonable delays or refusals to provide benefits, actions subject to a penalty under Labor Code section 5814, are the basis for target audits. SB 899 repealed and reenacted Labor Code section 5814 effective June 1, 2004.  Subdivision (c) of the statute now provides that any accrued claim for a section 5814 penalty, regardless of whether a petition for a penalty has been filed, is conclusively presumed to be resolved upon the approval of a compromise and release, findings and award, or stipulations and orders by the WCAB. Further, the subdivision provides that any accrued claim for a section 5814 penalty in connection with a specific benefit at issue shall be conclusively presumed to have been resolved upon the submission of the issue at a WCAB trial hearing, unless the penalty issue is submitted or expressly excluded.  To determine whether a claims administrator should be subject to a target audit under this subdivision, the existing regulations consider the ratio of the total number of decisions, findings, and or awards issued under section 5814 by the WCAB to the total number of claims reported at the claim adjusting location. The submission of reports of WCAB cases involving Labor Code section 5814 violations is necessary to allow the Audit Unit to determine if the existing target audit criteria under this subdivision will need to be modified in light of SB 899’s revision to Labor Code section 5814.  
§ 10106.1(c)(2)(B) [existing]:  Non-substantive citation changes are made for consistency. As the ratio described in the subdivision utilizes the required Annual Report of Inventory or Self Insurer’s Annual Report, the list of claims administrators subject to a target audit, which is based on the ratio, must by necessity be established every year.  
§ 10106.1(c)(2)(C) [existing]:  Non-substantive citation change is made for consistency.

§ 10106.1(c)(2)(D) [existing]:  This general rule for target audits has been deleted and moved to proposed section 10106.1(d)(1).

§ 10106.1(c)(3) [existing]:  Non-substantive change to capitalize title of Administrative Director.  The section is amended to allow the Audit Unit to contact a claims administrator to request information necessary to determine the validity of a complaint.  Labor Code section 129(b)(3) provides that the target audit criteria should be based in part on reliable sources providing factual information indicating that a claims administrator is failing to meet its obligations under the workers’ compensation laws. The gravity and frequency of credible complaints has been established by the Administrative Director as a criterion for a target audit.  The amendment will allow the Audit Unit to obtain all information necessary to determine if the complaint is a sufficient “reliable source”. The subdivision is further amended to delete the inconsequential phrase “Approximately once per year”.
§ 10106.1(c)(3)(A)(i) [existing]:  Existing (c)(3)(A)(i) is re-lettered to subdivision (c)(3)(A)(1). Non-substantive citation change is made for consistency.

§ 10106.1(c)(3)(A)(ii) [existing]:  Existing (c)(3)(A)(ii) is re-lettered to subdivision (c)(3)(A)(2). 

§ 10106.1(c)(3)(A)(iii) [existing]:  This general rule for target audits has been deleted and moved to proposed section 10106.1(d)(1).

§ 10106.1(c)(3)(B) [existing]:  Non-substantive citation change is made for consistency.

§ 10106.1(c)(3)(B)(i) [existing]: Existing (c)(3)(B)(i) is joined with subdivision (c)(3)(B). The deletion of subdivision (c)(3)(B)(ii) eliminates the need to subdivide (c)(3)(B).
§ 10106.1(c)(3)(B)(ii) [existing]:  This general rule for target audits has been deleted and moved to proposed section 10106.1(d)(1).

§ 10106.1(c)(5)(B) [existing]:  Non-substantive citation change is made for consistency.

§ 10106.1(c)(5)(C) [new]:  The section is added to include the failure to comply with the Workers’ Compensation Information System (WCIS) reporting requirements, primarily set forth at California Code of Regulations, title 8, sections 9702, as a criterion for a target audit.  The failure to comply with the electronic reporting regulation is a reliable source providing factual information indicating that a claims administrator is failing to meet its obligations under the workers’ compensation laws.
§ 10106.1(c)(5)(D) [new]:  The section is added to include as a target audit criterion the assessment of or a stipulation to a civil penalty pursuant to Labor Code section 129.5(e). The assessment of or a stipulation to a civil penalty is a reliable source providing factual information indicating that a claims administrator is failing to meet its obligations under the workers’ compensation laws.

§ 10106.1(d) [new]:  The section is added to set forth in a single subdivision various procedures that are applicable to all targeted audits conducted under subdivision (c).  The location of all targeted audit general procedures in a single subdivision will avoid confusion among the regulated community and help prevent disputes.
§ 10106.1(d)(1) [new]:  The section is added to provide that audit subjects selected for a targeted audit will receive a Notice of Audit in accordance with California Code of Regulations, title 8, section 10107.1(a).  The section consolidates deleted subdivisions (c)(2)(D), (c)(3)(A)(iii), and (c)(3)(B)(ii), all which set forth the identical mandate regarding notification of a targeted audit, into one subdivision.  
§ 10106.1(c)(6) [existing]:  Existing (c)(6) is re-lettered to subdivision (d)(2).  The section is further amended for clarity by deleting the phrase allowing the Audit Unit to target claims “based on information indicating the possible existence of specific claims handling practices” and replacing it with a more specific language stating that the Audit Unit may select a claim administrator for a target audit on the basis of received information alleging the existence of an improper claim handling practice and whether that practice occurred in the selected files. The section is also amended to expressly provide that companion claim files or additional claim files may be included in a target audit, as would be in the course of a routine audit. See California Code of Regulations, title 8, sections 10107.1(c)(2) and 10108(j).
§ 10106.1(c)(7) [existing]:  Existing (c)(7) is re-lettered to subdivision (d)(3).  The section is further amended for clarity by expressly providing that for all types of target audits the Audit Unit may audit only those parts of the claim file that pertain to the alleged unlawful claims handling practice.  

§ 10106.1(c)(8) [existing]:  Existing (c)(8) is re-lettered to subdivision (d)(4). Non-substantive citation changes are made for consistency.

Section 10106.5 - Civil Penalty Investigation.

Specific Purpose of Section:  This section allows the Audit Unit to conduct an audit and investigation of a claims administrator if there is information indicating the possible existence of claims handling practices which would be assessable as a civil penalty under Labor Code section 129.5(e).  The Audit Unit is required to report any suspected fraudulent activity uncovered during an audit and/or investigation to the appropriate law enforcement agencies.

Necessity:  
§ 10106.5 [existing]:  Non-substantive citation changes are made for consistency. Deletion of unnecessary phrase “of these regulations.”

Section 10107.1 - Notice of Audit; Claim File Selection; Production of Claim Files; Auditing Procedure.
Specific Purpose of Section:  
This section, which became effective on January 1, 2003, describes the procedures for conducting profile audit review (PAR) and full compliance audits (FCA). The procedures for noticing an audit are first set forth, followed by the sampling methodology for selecting claims for a PAR audit. The section then sets forth the procedures for calculating the audit subject’s PAR performance rating; an audit subject whose rating fails to meet or exceed the worst 20% of performance ratings based on all final audit findings over the three calendar years before the year preceding the current audit will be subject to a FCA Audit and administrative penalties for unpaid and late compensation. For claims administrators who do not meet or exceed the PAR performance standard, the section sets forth the procedures for conducting FCA audits, the sampling methodology for selecting the claims that will be audited, and the circumstances by which administrative penalties are assessed.  An audit subject whose rating following a FCA Audit fails to meet or exceed the rating of the worst 10% of performance ratings for all final audit reports issued over the three calendar years before the year preceding the current audit is subject to the full schedule of administrative penalties for all violations.  

Necessity:  
§ 10107.1(a) [existing]:  Non-substantive grammatical changes are made for clarity. The section is further amended to provide that one copy of claim log shall be provided if the copy is provided via electronic submission to the Audit Unit.  The amendment recognizes the efficiency and cost-effective nature of providing documents via electronic transmission.  

§ 10107.1(b) [existing]:  Non-substantive grammatical change is made for consistency. The section is further amended to provide that claims selected for audit that are administered at the home of a telecommuting adjuster must be presented for audit at a the audit subject’s office location, an Audit Unit office, a WCAB district office, or other location upon acceptable arrangement. The amendment recognizes that claims administrators may allow their adjusters to telecommute and provides clarity as to where claims selected for audit must be presented for audit.  

§ 10107.1(c) [existing]:  Non-substantive citation change is made for consistency. The section is further amended to provide that randomly selected claims for a PAR audit shall not include claims with a single indemnity payment that cannot be classified under the profile audit review performance standards set forth in subdivision (c)(3)(A) through (C)(3)(E).  Claims that are effectively settled by a single lump-sum payment which cannot be classified as temporary disability indemnity, salary continuation in lieu of temporary disability indemnity, permanent disability indemnity, death benefits, or vocational rehabilitation maintenance allowance, cannot be used to calculate an audit subject’s PAR performance rating  and generally do not provide the Audit Unit with sufficient information to determine whether the claims administrator has engaged in illegal claims handling practices.  Since they cannot be considered in determining performance, they should not be subject to selection in a random audit.  
§ 10107.1(c)(2) [existing]:  The section is amended to specify that, in addition to randomly selected indemnity files, complaint files and information indicating a failure to pay indemnity that have been received in the last three years by the Audit Unit may be included in a PAR audit. The existing regulation does not provide a time frame for the receipt of complaints and information that can be considered by the Audit Unit. The three year window synchronizes with existing regulation section 10107(c)(3)(B), which provides that an audit subject’s PAR performance rating be compared against all final audit reports for the past three years in order to determine whether a FCA audit will take place.  The subdivision is further amended to specify that claims with complaints that are randomly selected will be audited as part of the random sample and included in the performance rating.  Existing regulation section 10107(c)(3) expressly provides that only randomly selected files will be considered in calculating an audit subject’s PAR performance rating.  Finally, the subdivision is amended to provide that the Audit Unit may, if confidentiality has not been requested, provide the audit subject with complaints that do not involve a failure to pay indemnity.  Within 30 days of receipt of the final report of audit findings, the audit subject must provide a written response to the Audit Unit, stating its own review findings and corrective actions taken, if any.  This amendment allows an audit subject to review and correct non-indemnity complaint that would otherwise not be addressed during the audit process.  
§ 10107.1(c)(3) [existing]:  Non-substantive citation change is made for consistency.

§ 10107.1(c)(3)(A) [existing]:  Non-substantive grammatical change is made for clarity. 

§ 10107.1(c)(3)(A)(i a) [existing]:  Existing (c)(3)(A)(i a) is re-lettered to subdivision (c)(3)(A)(1).  The section is also amended for clarity by specifying the regulations that constitute the “violations involving the failure to pay indemnity”.  The existing regulation is indefinite in that it did not define or otherwise provide guidance as to what actions constitute a violation.  The section is further amended to remove the unnecessary phrase “whether paid or not”.
§ 10107.1(c)(3)(A)(i b) [existing]:  Existing (c)(3)(A)(i b) is re-lettered to subdivision (c)(3)(A)(2). The section is also amended to remove the unnecessary phrase “whether paid or not”.

§ 10107.1(c)(3)(A)(i c) [existing]:  Existing (c)(3)(A)(i c) is re-lettered to subdivision (c)(3)(A)(3). The section is also amended by replacing the phrase “is being conducted” with the phrase “was commenced”.  The existing section is vague in that it is difficult to determine which three calendar years to utilize as a base of comparison for an audit subject if an audit extends over two calendar years.   

§ 10107.1(c)(3)(A)(i d) [existing]:  Existing (c)(3)(A)(i d) is re-lettered to subdivision (c)(3)(A)(4).
§ 10107.1(c)(3)(A)(ii) [existing]:  Existing (c)(3)(A)(ii) is re-lettered to subdivision (c)(3)(B).  The section is further amended for clarity by specifying the regulations that constitute violations involving the late first payment of temporary disability indemnity or, in claims that involve salary continuation, the failure to comply with the requirements for first notices advising the injured employee of the provision of salary continuation in lieu of first temporary disability payments. The existing regulation is indefinite in that it did not define or otherwise provide guidance as to what actions constitute a violation. The late issuance of first temporary disability notices is deleted as a factor measuring performance since such notices are provided at the same time as the first payment of temporary disability indemnity, thereby rendering the factors as redundant.  The section is further amended to expressly provide that in any claim that involves the payment of both salary continuation in lieu of first temporary disability payments and temporary disability payments, each benefit type paid will be considered in calculating the performance factor.  The consideration of each benefit type paid will provide a true indication of a claims administrator’s performance in satisfying its legal obligations.      
§ 10107.1(c)(3)(A)(iii) [existing]:  Existing (c)(3)(A)(iii) is re-lettered to subdivision (c)(3)(C).  The section is further amended for clarity by specifying the regulations that constitute violations involving the late first payment of permanent disability indemnity, vocational rehabilitation maintenance allowance, and death benefits. The existing regulation is indefinite in that it did not define or otherwise provide guidance as to what actions constitute a violation.

§ 10107.1(c)(3)(A)(iv) [existing]:  Existing (c)(3)(A)(iv) is re-lettered to subdivision (c)(3)(D).  The section is further amended for clarity by specifying the regulations that constitute violations involving late subsequent indemnity payments.  The existing regulation is indefinite in that it did not define or otherwise provide guidance as to what actions constitute a violation.

§ 10107.1(c)(3)(A)(v) [existing]:  Existing (c)(3)(A)(v) is re-lettered to subdivision (c)(3)(E).  The section is further amended to include as a PAR performance factor the failure, for injured workers with injuries on or after January 1, 2004, to comply with the requirements for notices advising injured workers of the right to the supplemental job displacement benefit.  Labor Code section 4658.5, adopted by AB 227, requires a supplemental job displacement benefit for eligible permanent partially disabled employees who do not return to work with their employer within 60 days following the end of their temporary disability benefits.  Notices advising of the benefit are set forth at California Code of Regulations, title 8, section 10133.50 et seq.  The section is also amended to delete reference to Labor Code section 4637, which was repealed by the Legislature as part of AB 227
§ 10107.1(c)(3)(A)(vi) [existing]:  Existing (c)(3)(A)(vi) is re-lettered to subdivision (c)(3)(F).  The section is further amended to reflect the re-lettering of the performance standard subdivision.
§ 10107.1(c)(3)(B) [existing]:  Existing (c)(3)(B) is re-lettered to subdivision (c)(4).  A non-substantive citation change is made for consistency.  The section is amended to provide that if the audit subject's PAR performance rating meets or exceeds the worst 20% of performance ratings for all final audit reports issued for audits commenced in the three calendar years before the year preceding the current audit year in which the current audit was commenced, the Audit Unit will issue Notices of Compensation Due but will assess no administrative penalties for violations found in the profile audit review. The existing section is vague in that it is difficult to determine which three calendar years to utilize as a base of comparison for an audit subject if an audit extends over two calendar years. Utilizing the year that audits were commenced provides a specific timeframe.

§ 10107.1(c)(3)(C) [existing]:  Existing (c)(3)(C) is re-lettered to subdivision (c)(5).  Non-substantive grammatical and citation changes are made for clarity and consistency.  The section is amended to provide that the Audit Unit will conduct a FCA audit if the audit subject’s PAR performance rating fails to meet or exceed the rating of the worst 20% of performance ratings as calculated based on all final audit findings over the three calendar years before the year preceding the year in which the current audit was commenced.  The existing subdivision is vague in that it is difficult to determine which three calendar years to utilize as a base of comparison for an audit subject if an audit extends over two calendar years. Utilizing the year that that audit was commenced provides a specific timeframe.  The section is also amended by requiring the Audit Unit to provide the audit subject with the PAR audit findings in addition to the calculation of the PAR performance rating and the written intent to proceed to the FCA audit. The provision of audit findings is necessary in order for the audit subject to submit a meaningful objection to the PAR performance rating. Additionally, the section is amended to provide the audit subject with the option of submitting its objection either within two working days of receipt of the PAR performance rating or during the post-PAR audit conference.  This amendment gives the audit subject, if it chooses to select that option, a specific time by which an objection to the audit must be filed.  The audit subject is still free to choose the existing regulation’s requirement of presenting its objection at the post audit conference.  The section is finally amended to provide that in objecting to a determination that an FCA audit is merited, the audit subject must show that the factual basis for the Audit Unit’s calculation of the PAR performance rating is incorrect.  Requiring a factual basis for an objection provides specificity to the regulation as the existing regulation broadly provides that an audit subject may “dispute” whether an FCA audit is merited; the amendment will expedite the audit process by focusing objections solely on issues that are relevant to the conduct of the actual PAR audit.    
§ 10107.1(d) [existing]:  Non-substantive grammatical change is made for clarity. 

§ 10107.1(d)(1) [existing]:  Non-substantive change: replacement of the term “subsection” by the more appropriate “subdivision.”

 § 10107.1(d)(2) [existing]:   The section is amended to specify that, in addition to randomly selected indemnity claims, the Audit Unit may audit any claim for which it has received a complaint or information over the past three years indicating a failure to pay indemnity or late paid indemnity. The existing regulation does not provide a time frame for the receipt of complaints or information that can be considered by the Audit Unit. The three year window synchronizes with existing regulation section 10107(e), which provides that an audit subject’s FCA performance rating be compared against all final audit reports for the past three years in order to determine whether a second-level FCA audit, which includes randomly-selected denied claims, will take place.  The section is further amended to provide that the Audit Unit will, if confidentiality has not been requested, provide the audit subject with complaints that do not involve a failure to pay indemnity or late paid indemnity.  Within 30 days of receipt of the report of final FCA audit findings, the audit subject must provide a written response to the Audit Unit, stating its own review findings and corrective actions taken, if any.  This amendment allows an audit subject to review and correct non-indemnity complaint that would otherwise not be addressed during the audit process.  

§ 10107.1(d)(3) [existing]:  Non-substantive change to correct the reference to subdivision (d)(1).

§ 10107.1(d)(3)(A) [existing]:  Non-substantive changes: replacement of the term “subsection” by the more appropriate “subdivision.”

§ 10107.1(d)(3)(B) [existing]:  Non-substantive citation changes are made for consistency.  The section is further amended to provide that if the audit subject's FCA performance rating meets or exceeds the worst 10% of performance ratings for all final audit reports issued for audits commenced in the three calendar years before the year preceding the current audit year in which the current audit was commenced, the Audit Unit will issue Notices of Compensation Due and will assess administrative penalties for violations involving unpaid and late paid compensation. The existing section is vague in that it is difficult to determine which three calendar years to utilize as a base of comparison for an audit subject if an audit extends over two calendar years. Utilizing the year that audits were commenced provides a specific timeframe.

§ 10107.1(e) [existing]:  Non non-substantive grammatical and citation changes are made for clarity and consistency.  The section is amended to provide that the Audit Unit will conduct a FCA audit if the audit subject’s FCA performance rating fails to meet or exceed the rating of the worst 10% of performance ratings as calculated based on all final audit findings over the three calendar years before the year preceding the year in which the current audit was commenced.  The existing section is vague in that it is difficult to determine which three calendar years to utilize as a base of comparison for an audit subject if an audit extends over two calendar years. Utilizing the year that that audit was commenced provides a specific timeframe.  The section is also amended by requiring the Audit Unit to provide the audit subject with the FCA audit findings in addition to the calculation of the FCA performance rating. The provision of audit findings is necessary in order for the audit subject to submit a meaningful objection to the FCA performance rating. Additionally, the section is amended to provide the audit subject with the option of submitting its objection either within two working days of receipt of the FCA performance rating or during the post-FCA audit review conference.  This amendment gives the audit subject, if it chooses to select that option, a specific time by which an objection to the FCA audit must be filed.  The audit subject is still free to choose the existing regulation’s requirement of presenting its objection at the post audit review conference. The section is finally amended to provide that in objecting to a determination that a full FCA audit is merited, the audit subject must show that the factual basis for the Audit Unit’s calculation of the FCA performance rating is incorrect.  Requiring a factual basis for an objection provides specificity to the regulation as the existing regulation broadly provides that an audit subject may “dispute” whether or not it met or exceeded the FCA performance standard. The amendment will expedite the audit process by focusing objections solely on issues that are relevant to the conduct of the actual FCA audit.    

§ 10107.1(e)(2) [existing]:  The section is amended to clarify that during a second-level FCA, the Audit Unit may select for audit all claims for which the Division received a complaint or information over the past three years. Unnecessary language has been deleted.  The section is further amended to include for any companion claim needed to ascertain the extent to which benefits have been provided. In the absence of companion claims, it may be difficult, if not impossible, to determine whether claims handling violations have occurred in an audited file.

§ 10107.1(f) [existing]:  The section is amended to correct the citation for which penalties may be assessed for the failure to comply with any written request of the Audit Unit. The deleted citation is applicable to audits conducted on or after January 1, 1994; the correct citation is applicable to full compliance audits conducted on or after January 1, 2003.
§ 10107.1(h) [existing]:  The section is amended to specify that claim files selected for audit must contain the documents listed in California Code of Regulations, title 8, section 10101.1, the regulation that sets forth the mandatory contents of a claim file.  The amendment will ensure that all necessary components of the selected claim file will be available for audit.  The section is further amended to allow the Audit Unit discretion in selecting the format in which claims administrators provide claim files that are maintained in an electronic or other non-paper storage medium.  The existing regulation provides that for such files, the claims administrator shall, upon request, provide to the Audit Unit direct computer access to electronic claim files and/or legible printed paper copies of the claim files, including all records of compensation payments. Allowing the Audit Unit discretion to choose the format will expedite the audit process through a more efficient allocation of Audit Unit resources and staff.  The section is also amended by specifying the point in time for which a claim file transferred to a different adjusting location must be produced by the audit subject for audit.  The ambiguous phrase “selected for audit” in the existing regulation is deleted in favor of the more specific “after the issuance of the Notice of Audit Commencement that notified the audit subject that the claim was selected for audit”.  

§ 10107.1(j) [existing]:  The section is amended to specify that the Audit Unit has the authority to determine whether the audit subject has provided an adequate, safe, and healthful workspace for the audit, allowing the auditors a reasonable degree of privacy.  The existing regulation is vague in that it does not indicate which party has the right to make this determination.  The section is further amended by providing that if an adequate workplace is not provided, the Audit Unit may, in addition to the nearest Audit Unit office, require the audit subject to produce the files at another California office location of the audit subject, an Audit Unit office, or a Workers’ Compensation Appeals Board district office.  Other arrangements may be made as agreed upon.  The addition of locations other than the nearest Audit Unit office allows a measure of flexibility so that, should the workspace not be provided at the audit subject’s location, the audit can occur at a mutually acceptable location.  
§ 10107.1(m) [existing]:  The section is amended to delete the reference to subdivision (a) of Labor Code section 3751.  Subdivision (b) of the statute precludes a medical provider from collecting money directly from an employee for medical treatment rendered to cure or relive the effects of an occupational injury unless the provider has received written notice from the employer that liability for the injury has been denied and the provider has given a copy of the notice to the employee.  It is necessary to allow the Audit Unit the opportunity to obtain documents relevant to Labor Code section 3751(b) in order to ensure that injured workers are being provided all benefits to which they are entitled under the workers’ compensation laws.  The section is further amended by reducing the number of days, from 30 to 10 working days, in which the audit subject must respond to a request for additional information under this section.  Allowing 30 days for an audit subject to produce documents unnecessarily prolongs the length of an audit.  As a request under this section is made during the course of an audit, all of the documents responsive to the request should be readily available to the audit subject.  Ten working days, the proposed amendment, allows more than a reasonable amount of time.  Of course, the Audit Unit can provide more time for good cause.   

Section 10108 - Audit Violations--General Rules. 

Specific Purpose of Section:  
This section provides the general rules that apply to all audits conducted under Labor Code sections 129 and 129.5.  Subjects covered under the rules include: the appropriateness of assessing administrative penalties based on an audited claim’s status; the appropriateness of assessing administrative penalties based on an active investigation of liability by the audit subject for the provision of benefits or payment of compensation; acceptable mileage fees; the inappropriateness of assessing penalties based on a de minimis amount of indemnity owed; the necessary auditing of a companion or master claim file for purposes of determining whether or not the audit subject meets or exceeds performance standards; the failure to timely submit an Annual Report of Inventory; and successor liability.

Necessity:  
§ 10108 [existing]:  Non-substantive citation changes are made for consistency.
§ 10108(c) [existing]:
 The section is amended for clarification by separating the two described claim status conditions into two separate provisions. The first describes the claim status whereby a claims administrator remedies a failure to perform a required act prior to the receipt of the Notice of Audit Commencement.  The second describes the claim status whereby a claims administrator remedies a failure to perform a required act after receipt of the Notice of Audit Commencement. Language in the existing subdivision is utilized for both provisions except that “issuance of the audit report” is now replaced with “receipt of the Notice of Audit Commencement” to make clear that good faith mitigation will only be applied if a claims administrator remedies a failure to perform a required act prior to notification of an audit. The last sentence of the section, defining the term “lawful delay,” has been deleted and moved to the definitions regulation (section 10100.1) as its own entry.

§ 10108(d) [existing]:  Non-substantive citation changes are made for consistency.  The section is further amended to provide that penalties will be assessed, regardless of whether a claims administrator is actively investigating its liability, for the failure to timely pay or object to medical bills for treatment authorized under Labor Code section 5402(c).  This statutory provision, added by SB 899, provides that within one working day after an employee files a claim, medical treatment consistent with the Medical Treatment Utilization Schedule (Labor Code section 5307.27) shall be authorized and provided until liability is accepted or denied.  Until the date the claim is accepted or denied, liability for medical treatment shall be limited to $10,000.00.  The amendment is necessary to enforce this new statutory obligation.  The section is also amended to replace the listed regulatory authority regarding the payment of medical bills (§9792) and medical-legal expenses (§9794) with the more significant statutory authority. (Labor Code sections 4603.2 and 4620, et seq., respectively.)  Finally, the section is amended by adding the phrase “timely  pay or” prior to the word “object” as “timely pay or object” more accurately describes the obligation of a claims administrator regarding the payment of medical bills. 
§ 10108(f) [existing]:  The section is amended to delete the option of paying 34 cents per mile in mileage fees related to medical treatment or evaluation.  As amended the section will allow a penalty if the payment of mileage fees is not made at a rate that is at least the minimum rate adopted by the Director of the Department of Personnel Administration pursuant to Section 19820 of the Government Code for non-represented (excluded) employees at California Code of Regulations, title 2, section 599.631(a).  Currently, the reimbursement rate under section 599.631(a) is 34 cents per mile. Therefore, as existing, the regulation provides a superfluous option.  Further, a non-substantive citation change is made for consistency.

§ 10108(g) [existing]:  Non-substantive citation changes are made for consistency.

§ 10108(h) [existing]:  The section is amended to raise the minimum amount of total aggregate amount of indemnity owed per claim, from $10.00 to $25.00, under which the Audit Unit will not assess administrative penalties for failures to make payments of indemnity due. Increasing the minimum amount will make the audit procedure more efficient by reducing the resources necessary to assess penalties in cases where indemnity amounts owed are de minimis.  The section is further amended to expressly provide that although penalties may not be assessed where amounts owed are $25.00 and less, the audit subject is still required to pay all indemnity owed.  This provision is necessary to remove any inference that a rule eliminating penalties for claims where there is a de minimis amount of indemnity owed also constitutes a corresponding waiver of the obligation to pay the indemnity itself.  

§ 10108(i) [existing]:  Non-substantive citation changes are made for consistency.

§ 10108(j) [existing]:  Non-substantive citation changes are made for consistency. The section is further amended to add the word “random” prior to the word “sample” in the following sentence: “If the Audit Unit cannot ascertain the extent to which benefits have been paid on a claim randomly selected for audit without auditing a companion or master claim to that claim, the Audit Unit may add the companion or master claim to the sample.”  Use of the word “random” clarifies that the sample are those files randomly selected pursuant to California Code of Regulations, title 8, section 10107.1(c)(1) and (d)(1).
§ 10108(k) [existing]:  Non-substantive citation changes are made for consistency.

§ 10108(l) [existing]:  Non-substantive citation change is made for consistency.

§ 10108(m) [existing]:  Non-substantive citation change is made for consistency.  The section is further amended to replace “claims administrator” with “audit subject” in the sentence “The claims administrator is required to correct any failures to issue notices which are still pertinent….”  This amendment is necessary to distinguish activities subject to administrative penalties in situations where two claims administrative have adjusted a claim file that is being audited or investigated.

§ 10108(n) [existing]:  Non-substantive citation change is made for consistency.

Section 10109 - Duty to Conduct Investigation; Duty of Good Faith. 

Specific Purpose of Section:  
This section expressly provides that, in order to comply with their legal obligations, claims administrators must conduct a reasonable and timely investigation of workers’ compensation claims. The investigation, which must be conducted in good faith, must attempt to obtain all pertinent information needed to determine and timely provide each benefit for which the injured worker may be entitled.  

Necessity:  
§ 10109(d) [existing]:  The section is amended to provide that documentation of a claims administrator’s investigatory acts and the information received from the investigation must be retained in the claim file and available for audit review.  This amendment is necessary as the existing regulation does not specify the manner or mode in which such documentation should be maintained.  Retention of the documentation in the claim file will assist the Audit Unit in determining whether a claims administrator failed to investigate a claim or denied liability for a claim without sufficient documentation. See California Code of Regulations, title 8, sections 10111.2(b)(1) and (2).  

Section 10111.1 - Schedule of Administrative Penalties for Injuries on or After January 1, 1994. 

Specific Purpose of Section:  
This section sets forth the administrative penalties for violations in claims with dates of injuries between January 1, 1994 and December 31, 2002.  Penalties are based on the type of violation, taking into consideration the lateness of an act or the monetary value of the failure to act.  The section contains “Group A” violations, which allow for a penalty of up to $100.00 (e.g., the failure to pay the 10% self-imposed increase with a late indemnity payment); “Group B” violations, which allow for a penalty of up to $500.00 (e.g., the issuance of a materially misleading notice denying liability for all benefits); “Group C” violations, which allow for a penalty of up to $1,000.00 (e.g., the failure to investigate a claim); and “Group D” violations, which allow for a penalty of up to $5,000.00 (e.g., providing a backdated or fraudulent document to the Audit Unit).  The section further sets forth the manner in which penalties may be mitigated (based on gravity, good faith, frequency, and history).

Necessity:  
§ 10111.1 [existing]:  Non-substantive changes are made throughout the subdivision. The word “subsection” is deleted and substituted by the word “subdivision.” The word “section,” capitalized in the existing regulation, is changed to lowercase.  Non-substantive citation changes are made for consistency.  
§ 10111.1(a)(9) [existing]:  The section is amended by replacing the phrase “within 60 days of receipt” with “in the manner required by Labor Code section 4603.2”.  Changes to the statute made by SB 228 (Chapter 639, stats. of 2003) have superseded the 60-day provision set forth in the existing regulation. The statute is now directly referred to regarding the manner in which medical treatment bills are paid or disputed.    
§ 10111.1(a)(10) [existing]:  The section is amended by replacing the phrase “within 60 days of receipt” with “in the manner required by Labor Code section 4603.2”.  Changes to the statute made by SB 228 (Chapter 639, stats. of 2003, § 52) have superseded the 60-day provision set forth in the existing regulation. The statute is now directly referred to regarding the manner in which medical treatment bills are paid or disputed.  The section is further amended by deleting the reference to a 10% increase for the late payment of an uncontested medical bill and replacing it with a reference to the increase and interest allowed by Labor Code section 4603.2.  As noted above regarding the 60-day provision, changes made to the statute by SB 228 have superseded the 10% increase set forth in the existing regulation. The statute is now directly referred to regarding the manner in which medical treatment bills are paid or disputed.  

§ 10111.1(b)(3) [existing]:  The section is amended to replace “Industrial Medical Council” with “DWC Medical Unit” due to the repeal of Labor Code section 139 and the transfer of authority of the Industrial Medical Council’s responsibilities to the Administrative Director by SB 228.

Section 10111.2 - Full Compliance Audit Penalty Schedules; Target Audit Penalty Schedule. 
Specific Purpose of Section:  
This section sets forth the administrative penalties for full compliance audits conducted on or after January 1, 2003. As with section 10111.1, penalties are based on the type of violation, taking into consideration the lateness of an act or the monetary value of the failure to act. The section first sets forth penalties for audit subjects that fail to meet or exceed the profile audit review performance standards calculated under section  10107.1(c)(3), but meet or exceed the full compliance audit performance standards calculated under section 10107.1(d)(3).  The section then sets forth penalties for audit subjects that fail to meet or exceed the full compliance audit performance standards.  The section finally sets forth the manner in which penalties may be mitigated (based on gravity, good faith, frequency, history, and size).  For violations in claims with dates of injuries between January 1, 1994 and December 31, 2002, penalty amounts assessed under this section cannot exceed the amounts that would be assessed under section 10111.1.  

Necessity:  
§ 10111.2 [existing]:  Non-substantive changes are made throughout the section. The word “subsection” is deleted and substituted by the word “subdivision.” The word “section,” capitalized in the existing regulation, is changed to lowercase.  Non-substantive citation changes are made for consistency.  

§ 10111.2(a)(9) [existing]: The section is amended to reflect that existing section 10100.2(y) is being re-lettered to become section 10100.2(hh).

§ 10111.2(a)(10) [existing]: The section is amended to provide that penalties assessed under subdivisions (a)(1) through (a)(9) that are increased by up to 100% due to the failure to comply with an award or order shall not exceed $5000 except as provided by Labor Code section 129.5(c)(3).  This amendment corresponds with Labor Code section 129.5(c)(3)’s provision, added by AB 749, that the penalty for a single violation cannot exceed $40,000. The section is further amended to include the failure to comply with an order or award of the Administrative Director as a basis for the increased penalty. This amendment is necessary to recognize the authority conferred on the Administrative Director to issue an order ruling on a request for reconsideration of a summary rating determination issued by the Disability Evaluation Unit. A summary rating determination sets forth a permanent disability rating for an unrepresented injured worker that is based on a medical evaluation by the worker’s primary treating physician or Qualified Medical Evaluator.  See Labor Code section 4061(g) and California Code of Regulations, title 8, section 10164.  The section is also amended to provide that when the relevant award or order is not specific to, but only stated as a lump sum, of any benefit subject to subdivisions (a)(1) through (a)(9), or is for any other benefit or medical expenses, the penalty amount of up to 100% shall be determined based on the equivalent amount of unpaid indemnity as assessed under subdivision (a)(2), (a)(3), or (a)(4).  This amendment is necessary to account for issued orders where a lump sum amount to be paid is listed but not specifically itemized by the type or types of  benefit (e.g., temporary disability or permanent disability) owed to the injured worker. Rather than base the penalty increase on nonspecific lump sum, the more precise amount determined under subdivisions (a)(1) through (a)(9) is more reasonable.  The section is finally amended to clarify that increased penalties will be separately assessed for the late compliance and/or the failure to pay any portion of an award or order. This amendment is necessary to ensure that all types of benefits awarded to an injured worker are timely paid; an increased penalty on one type of awarded benefit will not obviate an a second increase should there be a failure to pay, or pay late, another type of awarded benefit.   
§ 10111.2(a)(11) [existing]: The section, providing for the assessment of a penalty based on the on the failure to pay, or make late or partial payment of, a Notice of Compensation Due, is amended to specify that the Notice of Compensation Due must be issued as a result of an audit conducted pursuant to Labor Code section 129(b).  The existing statute did not indicate the type of underlying audit that would lead to a penalty under the section.

§ 10111.2(b)(2) [existing]: The section, providing for the assessment of a penalty for each denial of all liability for a claim without documentation supporting a factual, medical, or legal basis for the denial, is amended to provide that the penalty will be reduced by 20% for good faith if there was a reasonable attempt to investigate the claim. The existing subdivision allowed 20% good faith mitigation if there was an “incomplete investigation” of the claim. The term “incomplete investigation” is deficient and undercuts the purpose of the regulation as it does not consider the motivation or good faith of the audit subject in conducting the investigation.   
§ 10111.2(b)(3) [existing]: The section is amended to decrease the number of days in which an audit subject must produce a legible paper copy of claim file as required by section 10107.1(h) or at a time specified by the Administrative Director.  The existing regulation imposes a $100 penalty if the file was produced not more than 3 days late; $250 if the file was produced more than 3 but not more than 14 days late; $500 if the file was produced more than 14 but not more than 29 days late; $1,000 if the file was produced more than 29 days late but not more than 40 days late; $2,500 if the file was produced more than 40 days late but not more than 90 days late; and $5000 if the was produced more than 90 days late or was not produced. The amendment seeks to impose a $100 if the file was produced not more than 2 days late; $250 if the file was produced more than 2 but not more than 4 days late; $500 if the file was produced more than 4 but not more than 7 days late; $1,000 if the file was produced more than 7 days late but not more than 15 days late; $2,500 if the file was produced more than 15 days late but not more than 30 days late; and $5000 if the was produced more than 30 days late or was not produced.  The generous time periods set forth in the existing regulation unnecessarily prolongs the length of an audit.  Claim files are readily available to an audit subject.  As an audit subject has at least 28 days to produce claim files to the Audit Unit following the initial Notice of Audit (see section 10107.1(a) and (b)), the reduced number of days in the amendment should not prejudice or obstruct an audit subject’s ability to produce a claim file. Of course, the Audit Unit can provide more time to produce a claim file if good cause is shown. 

§ 10111.2(b)(5) [existing]: The section is amended by deleting the provision allowing 60 days for a claims administrator, following a request, to reimburse an injured worker for reasonable expenses incurred for self-procured medical treatment, and substituting the phrase “in accordance with the timeframes set forth for the payment of a medical bill in Labor Code section 4603.2(b)(1)”.  Changes to Labor Code section 4603.2 made by SB 228 (Chapter 639, stats. of 2003, § 52) have superseded the 60-day provision set forth in the existing regulation. The statute is now directly referred to regarding the manner in which medical treatment bills are paid or disputed.  The phrase containing the provision “in accordance with Labor Code Section 4600”, which refers to medical treatment, is also deleted as unnecessary. 
§ 10111.2(b)(8)(i) [existing]:  Existing (b)(8)(i) is re-lettered to subdivision (b)(8)(A).
§ 10111.2(b)(8)(ii) [existing]: Existing (b)(8)(ii) is re-lettered to subdivision (b)(8)(B). The section is further amended by including the supplemental job displacement benefits notice as a notice of benefit subject to a penalty assessment.  (The failure to issue a specified notice of benefit is subject to penalty).  Labor Code section 4658.5 requires a supplemental job displacement benefit for eligible permanent partially disabled employees who do not return to work with their employer within 60 days following the end of their temporary disability benefits.  Regulations implementing the statute require that eligible injured workers receive written notice of this benefit.  California Code of Regulations, title 8, sections 10133.51 and 10133.52.  The section is further amended to include a reference to proposed section 10111.2(b)(27), which sets forth the penalties for each failure to comply with the supplemental job displacement benefit notice requirements of section 10133.51.
§ 10111.2(b)(8)(iii) [existing]: Existing (b)(8)(iii) is re-lettered to subdivision (b)(8)(C). The section is further amended by including the supplemental job displacement benefits notice as a notice of benefit subject to a penalty assessment.  (The failure to timely issue a specified notice of benefit is subject to penalty).  For support of this amendment, see the statement of reason for the amendment to existing section 10111.2(b)(8)(ii).

§ 10111.2(b)(8)(iv) [existing]: Existing (b)(8)(iv) is re-lettered to subdivision (b)(8)(D). The section is further amended by adding the phrase “or materially incomplete” to complete the parenthetical provision “[except a materially misleading or materially incomplete denial notice assessed under subdivision (b)(21)]”.  The addition allows the provision to be an accurate account of the language of subdivision 10111.2(b)(21).  The section is further amended to include the supplemental job displacement benefits notice as a notice of benefit subject to a penalty assessment. For support of this amendment, see the statement of reason for the amendment to existing section 10111.2(b)(8)(ii).

§ 10111.2(b)(8)(v) [existing]:  Existing (b)(8)(v) is re-lettered to subdivision (b)(8)(E).
§ 10111.2(b)(8)(vi) [existing]:  Existing (b)(8)(vi) is re-lettered to subdivision (b)(8)(F).
§ 10111.2(b)(9) [existing]:  The section is amended by replacing the listed regulatory authority regarding the payment of medical-legal expenses (California Code of Regulations, title 8, section 9794) with the more significant statutory authority (Labor Code section 4622).  Given the statutory citation, the specific references to the 60-day timeframe and 10% increase are unnecessary.    
§ 10111.2(b)(10) [existing]:  The section is amended by expressly allowing a penalty for the failure to pay or object to a bill for medical treatment provided pursuant to Labor Code section 5402(c).  Under this statute, enacted in 2004 as part of SB 899’s reform measures, within one day after an injured worker files a claim for workers’ compensation benefits, the employer must provide necessary medical treatment until the claim is accepted or denied.  Until the claim is accepted or denied, liability for medical treatment is limited to $10,000.  The section is also amended to provide that any penalty assessed under the subdivision shall be doubled if the medical treatment provided by the physician was authorized by a physician reviewer through a utilization review process established under Labor Code section 4610 and Title 8, California Code of Regulations, section 9792.7.  This amendment is necessary to ensure that a properly itemized medical bill for medical treatment which has been previously approved by a reviewing physician under the utilization provisions will be paid in a timely fashion. 
§ 10111.2(b)(11) [existing]:  The section is amended by expressly providing that a bill for medical treatment includes a bill for medical treatment provided pursuant to Labor Code section 5402(c). For support of this amendment, see the statement of reason for the amendment to existing section 10111.2(b)(10).  The section is further amended by deleting all references to a 10% increase. Changes made to Labor Code section 4603.2 by SB 228 (Chapter 639, stats. of 2003) raised the 10% increase to 15%. The statute is now directly referred to regarding the manner in which medical treatment bills are paid or disputed.  The section is finally amended to provide any penalty assessed under the subdivision will be no greater than the penalty that would have issued under section 10111.2(b)(10) had the bill been unpaid at the time the audit subject was notified that the claim was selected for audit. This amendment is necessary to ensure that an audit subject will not be penalized a greater amount for paying the uncontested amount of the bill prior to being notified that the claim was selected for audit than not paying the bill at all.  
§ 10111.2(b)(13) [existing]:  The section is amended by increasing the penalty amount for each misdesignation of an indemnity claim as a medical-only claim on the claim log from $25.00 to $50.00.  The increase is necessary as only indemnity claims are subject to random selection under section 10107.1(c)(1) and (d)(1). A misdesignation as to the type of claim, as opposed to the failure to list an injured worker’s name, claim number, or date of injury (subject to a $25.00 fine) will allow a claim to escape the possibility of an audit.  The section is further amended by the addition of a new assessment: $50.00 for each failure to distinguish on the claim log an indemnity claim that has no payment of indemnity from one that has indemnity payment(s). This amendment is necessary since claims that have no payment made are by definition medical only claims.  See existing section 10100.2(q) and (v).  The failure to distinguish indemnity claims with no payments made may result in the random selection of a claim file for audit under section 10107.1(c)(1) when the claim should not have been subject to such selection.  The $50.00 penalty amount is reasonable as it correlates with the amended misdesignation provision. 
§ 10111.2(b)(15) [existing]:  The section is amended by replacing “Industrial Medical Council” with “DWC Medical Unit” due to the repeal of Labor Code section 139 and the transfer of authority of the Industrial Medical Council’s responsibilities to the Administrative Director by SB 228.

§ 10111.2(b)(23) [existing]:  The section is amended by including subdivisions (a)(12), (b)(3), and (b)(13) of section 10111.2.  These subdivisions, in addition to subdivision (a)(10), expressly authorize the assessment of penalties based on the failure to comply with a written request or order of the Administrative Director or Audit Unit.  The section is further amended by deleting the erroneous reference to subdivision (b)(14) and replacing it with a correct reference to subdivision (b)(24).  Subdivision (b)(14) authorizes a penalty for the failure to provide information regarding the Americans with Disabilities Act, the Fair Employment and Housing Act, and workers' compensation vocational rehabilitation. As proposed herein, subdivision (b)(24) is amended to assess a penalty for the failure to fully and/or timely comply with any final award or order of the Administrative Director which is not assessed pursuant to subdivision (a)(10). 
§ 10111.2(b)(24) [existing]:  The section is amended for clarity by adding the phrase “fully and/or timely” prior to the word “comply,” thereby allowing the assessment of a penalty for each failure to fully and/or timely comply with any final award or order of the WCAB, the Rehabilitation Unit, or the Administrative Director.  The existing regulation does not include a modifier for the word “comply,” thereby implying on its face that a claims administrator can comply with the terms of an award or order - even though not in a timely fashion - to avoid a penalty under this subdivision.  The section is further amended by adding that the failure to fully and/or timely comply with a final award or orders of the Administrative Director is subject to the assessment of penalties.  For support of this amendment, see the statement of reason for the amendment to existing section 10111.2(a)(10). The section is also amended to add a $100 penalty for each late payment of interest required pursuant to Labor Code section 5800, and a $250 for each failure to pay interest required pursuant to Labor Code section 5800.  The statute expressly provides that all awards of the WCAB carry interest on all due and unpaid payments from the date the award is filed.  The penalties are necessary to ensure that claims administrators comply with the Labor Code section so that injured workers’ receive the compensation due to them.  The regulation is finally amended by deleting the provision setting forth the time period for complying with an order or award (20 days following service plus five days for mailing) and adding a paragraph that, first, expressly provides that penalties will be assessed separately for both late compliance and the failure to pay a portion of an award or order. The existing regulation’s first sentence provides that a penalty will be assessed for “each” failure to comply with an award or order.  The added paragraph confirms that multiple violations of the subdivision can occur based on a single award or order.  Second, the added paragraph contains the existing timeframe for complying with an award or order: 20-days following service plus five days for service by mail.  Third, the added paragraph provides that if additional time for payment is allowed in the award or order, penalties will be assessed based on the date the payment is ordered due instead of the date of service. The existing regulation did not take into consideration the possibility that an award or order can contain a time period for compliance that would extend beyond the 20-day period after service. 

§ 10111.2(b)(25) [existing]:  The section is amended to add a $100.00 penalty, in addition to any other penalty assessed under the subdivision, if the claim form initially provided to an injured worker is not the current form required by existing regulations.  Claim forms are revised by DWC primarily to reflect statutory changes.  This penalty is necessary to ensure that claims administrators provide injured workers with all necessary and current information relevant to their occupational injury.
§ 10111.2(b)(26) [existing]:  The section is amended by deleting the existing provision assessing graduated penalties for a claim administrator’s delay in submitting the Annual Report of Inventory to the Audit Unit ($100.00 for each period of 1 to 14 days’ delay in filing the Annual Report of Inventory to a maximum penalty of $500 for each Annual Report of Inventory) and adding a more comprehensive provision assessing penalties for the late submission of the Annual Report of Inventory and Annual Report of Adjusting Location (see amendment and statement of reason for section 10104).  The penalty under the proposed amendment is $100 if the Annual Report of Inventory or Annual Report of Adjusting Locations was filed not more than 10 days late, and an additional $100 for each additional delay of not more than 10 days, to a maximum penalty of $500 if the Annual Report of Inventory or Annual Report of Adjusting Locations was filed more than 40 days late.  A $1,000.00 penalty is assessed if the Annual Report of Inventory or Annual Report of Adjusting Locations was overdue more than 40 days and was not filed at the time the audit subject was notified that it was selected for audit.  The Annual Report of Inventory or the Annual Report of Adjusting Location submitted by claims administrators provides basic information upon which the Audit Unit selects  adjusting locations for routine profile audit review under Labor Code section 129(b)(1).  A graduated penalty is necessary to ensure that all adjusting locations are subject to and considered for audit at least once every five years, as mandated by Labor Code section 129(a).  
§ 10111.2(b)(27) [new]: The section is added to allow for the assessment of graduated penalties, from $100.00 to $500.00, for the failure to comply with the supplemental job displacement benefit notice requirements of California Code of Regulations, title 8, section 10133.51.  Penalties are assessed for a materially incomplete or inaccurate notice relating to the supplemental job displacement benefit; the failure to send the notice of supplemental job displacement benefits by certified mail; and the failure to issue the notice of supplemental job displacement benefits within 10 days of the last payment of temporary disability.  Labor Code section 4658.5, adopted by AB 227, requires a supplemental job displacement benefit for eligible permanent partially disabled employees who do not return to work with their employer within 60 days following the end of their temporary disability benefits.  Regulations implementing the statute, found at California Code of Regulations, title 8, section 10133.50 et seq., became effective on August 1, 2005.  The penalties under this subdivision are necessary to ensure that claims administrators comply with Labor Code section 4658.5 and California Code of Regulations, title 8, section 10133.51.  

§ 10111.2(b)(28) [new]: The section is added to allow for the assessment of graduated penalties, from $100.00 to $1,000.00, for the failure to issue the voucher for education-related retraining/skill enhancement in compliance with California Code of Regulations, title 8, section 10133.56(c), unless the employer meets the conditions set forth in Labor Code section 4658.6.  Penalties are assessed for the failure to timely issue the voucher; the later the voucher is issued, the greater the penalty. (For example, a $400.00 will be assessed if the voucher is issued more than 30 by not more than 40 days late.)  If an injured worker is eligible for a supplemental job displacement benefit under section 10133.56(b), the worker must be issued a nontransferable voucher for education-related retraining or skill enhancement, or both, within 25 calendar days from the issuance of the permanent partial disability award.  The penalties under this subdivision are necessary to ensure that claims administrators comply with section 10133.56(c) and timely issue the nontransferable voucher.  

§ 10111.2(b)(29) [new]: The section is added to allow for the assessment of graduated penalties, from $100.00 to $1,000.00, for the failure to pay any properly documented supplemental job displacement benefit voucher billing within the time frames required by California Code of Regulations, title 8, section 10133.56(h).  Penalties are assessed for the failure to timely reimburse the injured worker or make direct payment to the Vocational & Return to Work Counselor (VRTWC); the later the voucher is paid, the greater the penalty.  Under section 10133.56(h), claims administrators must issue a reimbursement payment to the injured worker or a direct payment to the VRTWC and any training provider within 45 calendar days from receipt of a completed voucher, receipts and documentation.  The penalties under this section are necessary to ensure that claims administrators comply with section 10133.56(h) and timely issue voucher payments. 

§ 10111.2(b)(30) [new]: The section is added to allow for the assessment of a $2,500.00 penalty for each failure to authorize medical treatment for which an employer is responsible under Labor Code section 5402(c).  The section applies to all claims reported on or after April 19, 2004, regardless of the date of injury.  Labor Code section 5402(c), enacted as part of SB 899’s reform measures, provides that, within one working day after the filing of a claim, an employer must authorize the provision of all medical treatment, consistent with Labor Code section 5307.27 or the American College of Occupational and Environmental Medicine's Occupational Medicine Practice Guidelines, for the alleged injury and must continue to provide the treatment until liability for the claim is accepted or denied.  Until the date the claim is accepted or denied, liability for medical treatment is limited to $10,000.  The penalty is necessary to ensure that claims administrators comply with Labor Code § 5402(c) so that injured workers promptly receive all necessary medical treatment for their injuries.  

§ 10111.2(c)(2) [existing]:  The section is amended to provide that assessed penalties may be mitigated for good faith in an amount greater than 20% in extraordinary circumstances when strict application of the section’s mitigation guideline would be clearly inequitable.  The existing regulation provides for a fixed 20% reduction in assessed penalties based on documentation for attempts by the audit subject to comply with their obligations under the Labor Code and its implementing regulations.  The amendment will provide the Audit Unit with discretion to reduce penalty amounts beyond the 20% level should the application of the fixed percentage result in a final penalty amount that is clearly unjust in light of the audit subject’s good faith attempts to comply with the law.  The existing regulation is unduly restrictive as it only allows a 20% reduction regardless of any good faith action taken by the audit subject.
§ 10111.2(c)(7) [existing]:  The section is first amended by deleting the phrase” last audited” in the first sentence and following text box and replacing it with the phrase “most recent complete calendar”.  The existing regulation provides that penalty amounts based on the size of an audit subject location should be considered according to the number of indemnity claims reported at the audit subject’s location for the last audited calendar year.  Depending on the year the audit subject was last audited, the number of indemnity claims used to consider the size of the audit subject could be five years old. Consideration of the number of indemnity claims for the most recent complete calendar year provides a more accurate picture of the size of the audit subject location.  The section is further amended to provided that for an audit subject that is handling only run-off claims, the penalty amount shall be based on the number of open run-off claims and claims that were closed at the audit subject location in the most recent complete calendar year.  This provision is necessary for audit subject who only administer only run-off claims - generally older claims with established liability that are administered for employers under expired policies.  Such audit subjects will have no indemnity claims reported in the most recent complete calendar year. Consideration of existing run-off claims will provide a more accurate picture of the size of the audit subject location.
Section 10112 - Liability for Penalty Assessments.

Specific Purpose of Section:  
This section identifies the entity that is liable for the payment of penalties assessed by the Audit Unit.  As expressly stated, the audit subject is liable for all penalty assessments, except that if the audit subject is acting as a third-party administrator, the client of that third-party administrator which secures the payment of compensation is jointly and severally liable with the administrator for all penalty assessments, except civil penalties imposed under Labor Code section 129.5(e).
Necessity:  
§ 10112 [existing]:  The citation to subdivision (d) of Labor Code section 129.5 has been deleted and replaced with a citation to subdivision (e).  The civil penalty subdivision was re-lettered as part of the amendments made to the statute by AB 749.

Section 10113.4 - Written Statement and Supporting Evidence.

Specific Purpose of Section:  
Labor Code section 129.5(e) requires that the Administrative Director conduct a hearing prior to assessing a civil penalty.  This section sets forth the procedure concerning the filing of a written statement which must specify the legal and factual bases for the Answer to Order to Show Cause submitted by the claims administrator under California Code of Regulations, title 8, section 10113.1.  The written statement assists the assigned hearing officer to determine what issues are in dispute and what evidence will be produced prior to the hearing.
Necessity:  
§ 10113.4(a) [existing]:  The section is amended by deleting the requirement that the written statement include a list of all witnesses the claims administrator intends to call to testify at the civil penalty hearing.  The existing civil penalty regulations (California Code of Regulations, title 8, sections 10113 to 10114.4) do not contain a provision expressly requiring the Administrative Director to provide the claims administrator with a list of witnesses that the Administrative Director or Audit Unit intends to call to testify at the civil penalty hearing.  To create a more level playing field, proposed amendments to California Code of Regulations, title 8, section 10113.5 will require an exchange of witness lists between the Administrative Director and the claims administrator at the prehearing conference held prior to the civil penalty hearing.  This proposed exchange renders the required provision of the witness list in the written statement to be unnecessary. 
Section 10113.5 - Prehearing Conference; Subject Matter; Prehearing Order. 
Specific Purpose of Section:  
Labor Code section 129.5(e) requires that the Administrative Director conduct a hearing prior to assessing a civil penalty.  This section sets forth the procedures for the prehearing conference that his held prior to the civil penalty hearing. A prehearing conference may resolve some disputed issues prior to the hearing, thereby shortening the hearing itself.

Necessity:  
§ 10113.5(b)(8) [new]:  The section is added to provide for the exchange of witness lists between the Administrative Director and the claims administrator and the also the exchange of exhibits or documents to be offered in evidence at the hearing. The existing civil penalty regulations (California Code of Regulations, title 8, sections 10113 to 10114.4) do not contain a provision expressly requiring the Administrative Director to provide the claims administrator with a list of witnesses that the Administrative Director or Audit Unit intends to call to testify at the civil penalty hearing.  To create a more level playing field, the proposed amendment requires an exchange of witness lists between the Administrative Director and the claims administrator at the prehearing conference held prior to the civil penalty hearing.  The exchange of exhibits or documents to be offered in evidence at the hearing will allow any documents found subsequent to the submission of the written statement under section 10113.4 to be entered into evidence at the civil penalty hearing. 
§ 10113.5(b)(8) [existing]: Existing (8) is renumbered to subdivision (b)(9).

§ 10113.5(b)(9) [existing]: Existing (9) is renumbered to subdivision (b)(10).

Section 10114.2 - Affidavits.

Specific Purpose of Section:  
Labor Code section 129.5(e) requires that the Administrative Director conduct a hearing prior to assessing a civil penalty. This section allows for the introduction of witness statements (under certain conditions) as evidence in a civil penalty hearing instead of requiring the witness to testify in person.  Allowing the introduction of such statements as evidence will allow the Administrative Director and the claims administrator to save costs and time by not requiring certain witnesses to appear in person at the hearing.

Necessity:  
§ 10114.2 [existing]:  The section is amended by deleting the condition that the witness must be listed in the written statement submitted by the claims administrator under section 10113.4 and replacing it with the condition that the witness must be named in the list exchanged either through agreement of the parties or pursuant to an order issued under section 10113.5(c).  The existing civil penalty regulations (California Code of Regulations, title 8, sections 10113 to 10114.4) do not contain a provision expressly requiring the Administrative Director to provide the claims administrator with a list of witnesses that the Administrative Director or Audit Unit intends to call to testify at the civil penalty hearing.  To create a more level playing field, proposed amendments to California Code of Regulations, title 8, section 10113.5 will require an exchange of witness lists between the Administrative Director and the claims administrator at the prehearing conference held prior to the civil penalty hearing.  This proposed exchange requires that the first condition for admitting a witness statement under this section be changed to reflect amended section 10113.5. 

Section 10115 - Appeal of Notice of Compensation Due. 

Specific Purpose of Section:  
Labor Code section 129(c) authorizes the Administrative Director to issue a notice of assessment to an audit subject if she determines that, as a result of a profile review audit or a full compliance audit, any compensation, interest, or penalty is due and owing to an injured worker. Labor Code section 5300 provides that proceedings for the recovery of compensation, or concerning any right or liability arising out of or incidental thereto, must be brought before the Workers’ Compensation Appeals Board (WCAB).  This section sets forth the general provisions for appealing a Notice of Compensation issued under California Code of Regulations, title 8, section 10110.

Necessity:  
§ 10115 [existing]:  The section is amended to include a citation to California Code of Regulations, title 8, section 10952.  This regulation, a rule of the WCAB, sets forth the comprehensive procedures for appealing a Notice of Compensation Due before the WCAB. The existing regulation, while expressly providing that an appeal of such a notice must be taken to the WCAB, did not contain a citation to the WCAB regulation. 
Section 10115.1 - Appeal of Notice of Penalty Assessment--Filing and Contents.
Specific Purpose of Section:  
Labor Code section 129.5(a), (b), and (c) authorize the Administrative Director to assess administrative penalties based on a promulgated schedule of violations and corresponding amounts.  Labor Code section 129.5(f) provides that an audit subject may file a written request for a conference with the Administrative Director within seven days after receipt of a notice of penalty assessment.  This section sets forth the general procedures for appealing a Notice of Penalty Assessment.

Necessity:  
§ 10115.1 [existing]:  Non-substantive citation changes are made for consistency. Further, the term “subsection” is replaced by the more appropriate “subdivision.” 

§ 10115.1(b) [existing]:  The citation to subdivision (c) of Labor Code section 129.5 has been deleted and replaced with a citation to subdivision (d). The notice of penalty assessment subdivision was re-lettered as part of the amendments made to the statute by AB 749.

Section 10115.2 - Appeal of Notice of Penalty Assessment; Conference Process and Delegation of Authority; Notice of Findings, Service.
Specific Purpose of Section:  
Labor Code section 129.5(a), (b), and (c) authorize the Administrative Director to assess administrative penalties based on a promulgated schedule of violations and corresponding amounts.  Labor Code section 129.5(f) provides that an audit subject may file a written request for a conference with the Administrative Director within seven days after receipt of a notice of penalty assessment. This section sets forth the procedures for the appeal conference.
Necessity:  
§ 10115.2(d) [existing]: Non-substantive grammatical changes are made for clarity.    
§ 10115.2(g) [existing]: Non-substantive grammatical changes are made for clarity.    
§ 10115.2(l) [existing]:  The citation to subdivision (e) of Labor Code section 129.5 has been deleted and replaced with a citation to subdivision (f). The administrative penalty appeal subdivision was re-lettered as part of the amendments made to the statute by AB 749.
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