INITIAL STATEMENT OF REASONS
PROPOSED CHANGES TO REGULATIONS OF THE
DIVISION OF OCCUPATIONAL SAFETY AND HEALTH
(Title 8, California Code of Regulations, Chapter 3.2, Subchapter 2)

Subject Matter of Proposed Regulation: Adjudicative Hearing Procedures
Sections Affected: Add Article 1.5 to Subchapter 2 of Chapter 3.2 of Title 8.

Problem Addressed: Pursuant to Labor Code sections 60.5 and 6308, the Division
of Occupational Safety and Health (“the Division”) of the Department of Industrial
Relations is charged with the administration and enforcement of the provisions of
the California Occupational Safety and Health Act, commencing with Labor Code
section 6300, as well as other provisions of law impacting upon the health and
safety of employees in the State of California.

In furtherance of this mission, current law authorizes the Division to issue
various permits, licenses, certifications, registrations and other authorizations
(referred to generically herein as “Permits”). For example, contractors who perform
certain asbestos-related work must be registered with the Division’s Asbestos
Contractors Registration Unit. The Division also ensures the safe erecting,
climbing, dismantling and operating of tower cranes through its tower crane permit
program. The Division may also require certification of individuals, as in the case of
persons who desire to test certain crane and derrick operations. In addition to
issuing Permits, the Division may also prohibit certain unsafe operations through
issuance of Orders Prohibiting Use (“OPUSs").

Just as the Division may issue Permits, so it also has the authority to deny,
restrict or revoke them. Though an employer may appeal all such actions, there are
currently no codified general procedures that govern all such appeals.

Specific Purpose of Adoption/Factual Basis: Proposed Article 1.5 will establish
uniform general procedures for employers to appeal a Division order denying,
suspending, or revoking a Permit. The proposed article will also govern appeals
from OPUs. The purpose of the rulemaking will be to codify necessary procedural
due process protections.

340.40. Scope and Application.

Section 340.40 sets forth the scope and application of the Proposed
Regulations. It states that the Proposed Regulations are applicable to any
proceeding involving the denial, suspension, or revocation of a Permit. The
procedures set forth in the Proposed Regulations would also apply to proceedings
involving OPUs. The Proposed Regulations apply to the denial, suspension or
revocation of a permit for which there are no specific adjudicative procedures.
Although the Proposed Regulations may supplement other codified procedures for



administrative appeals, they will not replace other existing appeal procedures
codified in Title 8.

340.41. Notification of Division Proceedings.

Section 340.41 will require the Division to notify the holder of a Permit, in
writing, when it has determined that good cause exists to suspend or revoke the
Permit. The Division will also furnish written notification of its denial of a Permit.
The written notice must state the statute or regulation authorizing, as well as a
statement of the ground(s) for, the Division’s action.

340.42. Request for Hearing.

If an employer desires to contest the Division’'s denial, suspension or
revocation of a Permit, or the issuance of an OPU, the employer must submit a
request for hearing within five days of the Division’s action. All requests for hearing
must be written, and must set forth the grounds for appeal. Appeals for the issuance
of OPUs shall be mailed or delivered to the District Manager of the District Office
from which the OPU was issued. Appeals for the denial, suspension or revocation
of a Permit shall be mailed or delivered to the Director.

Upon receipt of a request for an appeal hearing, the Director shall designate
a presiding officer from among specified individuals to hear the appeal, and shall
inform the appellant of the date time and location of the appeal proceedings. The
presiding office may change the date, time or location of a hearing unilaterally or
upon the motion of any party. A hearing for the denial, suspension, or revocation of a
Permit shall be heard not less than 48 hours after the Division’s receipt of an
appeal. By statute, a hearing regarding the issuance of an OPU shall be heard
within 24 hours.

The Proposed Regulations require the appellant to notify its employees of
date, time and location, and must also inform them of the subject matter of the
appeal. The employer must accomplish this notification by posting the Division’s
notice, or by providing some other written notice.

The Division may serve the Notice either personally or by certified mail.
The Division must make a copy of the Proposed Regulations available prior
to the date of the appeal proceedings, and must advise whether the proceedings

are subject to Chapter 5 of the Government Code.

340.43. Conduct of Hearing.

Section 340.43 describes the manner in which the presiding officer shall
conduct the hearing. Consistent with constitutional due process guarantees, an



appellant has the right to present evidence before a neutral presiding officer
appointed by the Director. Section 340.43 also allows an appellant to appear
through an attorney or any other representative. In order to create an accurate
record, the appeal proceedings must be tape recorded or memorialized in some
other manner agreed-upon by the parties.

Similar to other statutory and regulatory schemes for administrative
procedure, Section 340.43 requires the hearing office to issue a decision within 30
days after submission of the matter at the close of hearing. However, in order to
prevent undue interruption of an appellant’s operations, decisions regarding OPUs
are due as soon as possible after the conclusion of a hearing.

The Proposed Regulations also govern the type of evidence that will be
admitted at hearing. The Proposed Regulations would allow the parties to present
relevant documentary or other evidence through direct and cross examination. A
party may also present rebuttal evidence. The presiding officer may also examine
witnesses at the hearing. Hearsay evidence would be admissible, but could not be
the factual basis for a decision.

Pursuant to the Proposed Regulations, the administrative hearings would be
open to the public. However, to ensure that the testimony at hearing is not tainted,
the Presiding Officer may, upon motion, exclude witnesses from the hearing room.
However, each party may designate one representative to remain in the hearing
room, even if that representative will also testify as a witness.

340.44. Grounds for Disqualification of Presiding Officer.

To ensure a fair hearing, Section 340.44 allows any party to petition the
Director for disqualification of an appointed presiding officer. Such a request shalll
be based on grounds set forth in specified sections of the Government Code.

340.45. Service of Process.

Section 340.45 governs the service of process for adjudicative procedures
held pursuant to the Proposed Regulations. It provides for service by personal
delivery or by first class mail. Service by facsimile is also permissible under the
Proposed Regulations, subject to enumerated conditions intended to ensure that
notice is actually received by the parties. Service is complete under the Proposed
Regulations at the time of the personal delivery or mailing.

Proof of service must be filed with the document served, and may be made
by affidavit or declaration, written and endorsed statement, or a letter of transmittal.

Facsimile machines may be used to file and serve documents as long as the
length of the document is no more than 12 pages, the facsimile includes a cover



sheet indicating the number of pages faxed, all parties are served either by
facsimile or overnight mail, and the faxing party follows the facsimile up with an
original of the document. A facsimile shall be considered received on the following
workday if facsimile transmission begins after 5:00 p.m.

340.46. Discovery.

To further the goal of discerning the truth, Section 340.46 grants parties
limited discovery rights. Among other things, each party to an adjudicative hearing
is entitled to request the names of potential withesses to the extent known by
another party, and to inspect and make copies of writings or other evidence another
party proposes to offer into evidence, including the Division’s investigative reports.
Consistent with the Labor Code, Section 340.46 does not require the Division to
disclose the name of a complainant through discovery.

To ensure that each party receives the information necessary to present its
case on appeal, the presiding officer has the authority to order timely completion of
discovery, or to continue the appeal hearing to allow for completion of discovery.

340.47. Subpoenas and Subpoenas Duces Tecum.

Section 340.47 authorizes the presiding officer to issue subpoenas and
subpoenas duces tecum to order the appearance of witnesses or the production of
documents or things. Such authority may be necessary in many cases to ensure
that the parties have the ability to compel the production of witnesses and
information necessary to support their positions. To preclude unnecessary
inconvenience to witnesses, a party applying for a subpoena or subpoena duces
tecum must show good cause for the attendance of the witness or production of the
documents or things. For the same reason, Section 340.47 also requires that all
non-party witnesses be entitled to witness fees and mileage to compensate for
certain out-of-pocket expenses incurred in connection with the appeal hearing.
Parties who subpoena a peace officer must comply with Government Code section
68097.2.

340.48. Official Notice.

Pursuant to Section 340.48, the presiding officer would be authorized to take
official notice of certain generally-accepted facts, theories, and technical and
scientific matters within the field of occupational safety and health. The presiding
officer may also take official notice of determinations, rulings, orders, findings and
decisions of the Division or Standards Board. The purpose of official notice is to
streamline the appeal process by allowing the presiding officer to make limited
findings without the necessity of hearing evidence. Each party to a hearing must be
given reasonable opportunity on request to present information relevant to the
propriety of taking official notice and the tenor of the matter to be noticed.



340.49. Confidential Evidence.

Section 340.49 would require the presiding officer to consider confidential,
and issue all necessary orders to protect, any hearing exhibit which might reveal a
trade secret. Among other things, this section would apply to photographs taken by
the Division in the course of any inspection or investigation, consistent with Labor
Code section 6314. The Presiding Officer must issue necessary orders to protect
such information.

340.50. Prehearing Motions.

Section 340.50 would allow a party to make pre-hearing motions to the
presiding officer to dispose of certain issues prior to hearing. Such motions must
be in writing, and may include motions for continuance, for clarification of issues
relating to discovery and other matters important to the conduct of the hearing. Pre-
hearing motions may not be made later than 24 hours prior to the commencement of
the hearing.

340.51. Interpreters.

Section 340.51 would require that all hearings be conducted in English.
Accordingly, to afford parties who are not English-proficient a fair hearing, the
Division must notify each party of its right to an interpreter at the time it sends notice
of the date and time for hearing. Parties who desire an interpreter must request
such services at the time they submit an appeal. The party requesting the
interpreter must pay the interpreter’s fees, unless the Division elects to pay the fees
based on a party’s financial status. The Occupational Safety and Health Appeals
Board must approve any interpreter used.

Specific Technology or Equipment: This proposal will not mandate the use of
specific technologies or equipment.

Identified Alternatives that Would Lessen Adverse Impact on Small Businesses: No
alternatives would lessen economic impact. No adverse impact on small
businesses is anticipated from the implementation of the proposed regulation.
Therefore, no alternatives which would lessen the impact on small businesses have
been identified.

Underlying Data: None.




Business Impact: This regulation will not have a significant adverse economic
impact on businesses. The goal of the Proposed Regulations is to ensure due
process for California employers. However, the Proposed Regulations merely
codify mostly-pre-existing procedures. Moreover, any effect on businesses, large or
small, should be beneficial, since the Proposed Regulations will provide due-
process protections.
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