WORKSAFE

April 8,2013

Steve Smith

Principal Safety Engineer, Cal/OSHA
Department of Industrial Relations
#1901 - 1515 Clay St.

Oakland California 94612

E-mail: ssmith@dir.ca.gov

Re: Globally Harmonized System (GHS) update
to Section 5194, Hazard Communication

Worksafe welcomes this opportunity to provide comments to the Cal/OSHA
Advisory Committee considering changes to the state’s Hazard
Communication Standard and other Title 8 standards, as a result of the
Globally Harmonized System of Classification and Labelling of Chemicals
(GHS).

As you know, Worksafe and its predecessors have long been involved with
getting, and sustaining, the right-to-know (RTK) in California. We have done
that as a California-based independent non-profit dedicated to protecting
people from job-related injuries, illnesses, and death. It’s been a key part of
our activities advocating for protective worker health and safety laws. Much
of our focus is on low-wage immigrant workers and their experiences. Many
of our activities are done in coalition with unions, environmental groups,
legal aid organizations and others.

The GHS -- some essential background

We have followed the progress and passage of GHS in different countries. In
particular, we are all too aware that “GHS” in the USA means something quite
different from what it does in Europe and Australia (and was going to mean
in Canada before OSHA’s decision to have a watered-down version).

The GHS is the result of more than 10 years of negotiations facilitated by the
United Nations, which included representatives of governments, unions,
consumer groups and employers/manufacturers from around the world. It
was an opportunity for workers and consumers to improve their right to
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know by expanding the scope of information disclosure and including
previously-exempted products (e.g., pesticides and pharmaceuticals).

Like many advocates of occupational and public health and workers’ rights,
we fought long and hard for the RTK about hazards at work and elsewhere in
our lives and environments. The international GHS agreement offers
significant improvements to the RTK for US workers and their employers,
and many others around the world (and will do so for consumers and
environmental purposes, if and when the components are adopted in the
United States).

That is because the GHS goal in classifying and labeling chemicals is to
improve -- not reduce -- the level of protection. Other goals include covering
all chemicals wherever they are found (e.g., pharmaceuticals, pesticides,
consumer products), and integrating information for transportation,
workplaces, consumers and the environment, especially on safety data sheets
(SDSs).

California has been a leader, and should continue to be one

In that spirit, we do not believe California workers, or the general public
(which includes workers), should give up hard-won RTK rights and
requirements that are better than those in the international agreement. We
had to fight for them because chemical companies around the world have
shown they cannot be relied on to disclose hazards. The litany has been
recorded in various places, including the 2013 European Environment
Agency report, Late lessons from early warnings: science, precaution,
innovation.

California is a consistent leader around occupational and environmental
health issues (e.g., its own PELs, Prop 65, the “green chemistry” regulations).
In fact, California’s 1980 RTK law and 1981 regulations preceded the federal
regulations. The reason is known around the US and beyond.

(The story is told in the film Song of the canary. The producers followed what
happened as the workers’ wives and the men working at the Occidental
Chemical Company outside Lathrop, California in 1977 discovered that
making the soil fumigant/pesticide DBCP had made all of them sterile. It is a
classic example of how lab tests were kept secret or ignored, animal tests
were dismissed as irrelevant to people, and workers, and their union, knew
something was wrong, despite assurances to the contrary. It also is one of the
articles in the Late lessons second report, written by the former head of
federal OSHA, Eula Bingham, and Professor Celeste Monforton.)

The international agreement allows innovative approaches like these to be
retained or added. And the federal Occupational Safety and Health Act says


http://www.eea.europa.eu/publications/late-lessons-2
http://www.eea.europa.eu/publications/late-lessons-2
http://www.youtube.com/watch?v=75__L8hX-1o
http://www.eea.europa.eu/publications/late-lessons-2/late-lessons-chapters/late-lessons-ii-chapter-9

that state-run plans should be “at least as effective as” the federal law and
regulations, and can go beyond those “rules” in the context of compelling
local conditions that do not unduly burden inter-state commerce. A 1997
court decision about the integration of Prop 65 and the HazComm Standard,
and federal OSHA’s approval of the result, provide guidance about this.

Simply put, we want to uphold the spirit and principles of the GHS: provide
more information to protect workers, the public and the environment.
Providing less is not in compliance with the agreement.

Our principles
Our comments are informed by two sets of principles.

First, we support those in the international agreement. To quote from the
“purple book”, the fourth edition of the GHS (2011, page 4), all involved
agreed early in the long process to use principles that included:

(a) the level of protection offered to workers, consumers, the general
public and the environment should not be reduced as a result of
harmonizing the classification and labeling systems;

(b) the hazard classification process refers principally to the hazards arising
from the intrinsic properties of substances and mixtures, whether natural
or synthetic;

(c) harmonization means establishing a common and coherent basis for
chemical hazard classification and communication, from which the
appropriate elements relevant to means of transport, consumer,
worker and environment protection can be selected;

(d) the scope of harmonization includes both hazard classification criteria
and hazard communication tools, e.g., labeling and safety data sheets,
taking into account especially the four existing systems identified in the
ILO report (in Canada, the European Union, the USA and the UN’s
transportation of dangerous goods recommendations);

(g) the comprehension of chemical hazard information, by the target
audience, e.g. workers, consumers and the general public should be
addressed; .. (emphasis added).

Second, in the current context of changing the California HazComm Standard,
we also believe:

v’ Californians -- as workers, employers and members of the public --
have a right to know about the chemicals in the products they make
and use, and the hazards of those substances and products. We need a
HazComm regulation that provides information for public good, not
one that allows it to be hidden for private profit. (The same applies
elsewhere too.)



v" We want to harmonize up, not down. In doing so, we want to have the
world'’s best rights, information, and protection from hazards, not
diluted ones that make us a “poor cousin”.

v’ Cal/OSHA has the responsibility, right and authority to maintain and
improve the protection for workers and the public in its current
Hazard Communication Standard and related Title 8 standards.

v Doing so is consistent with the spirit and letter of the GHS principles
quoted above, and allowed under the federal Act.

v Retaining requirements that differ from the federal OSHA version of
the GHS is not a burden to inter-state commerce and reflects
compelling local conditions.

v Cal/OSHA and the Occupational Safety and Health Standards Board
can, and should, increase the current protection in line with the real
GHS, where that is available. They also should use this opportunity to
support other proposals that increase protection for workers, their
employers, and the public in general.

Some specifics

1. It is inaccurate to assert that California should adopt the federal
OSHA version of GHS because it is the GHS.

The only true GHS is the latest version of the international agreement, as
updated regularly by working committees.

If we had the “real thing”, Cal/OSHA would be proposing, and the Board
would be adopting, much of the European Union’s version of the GHS version,
the regulation for which passed in 2009. It has no exemptions; consumer
products would be labeled and there would be immediate notification of
significant changes to an SDS, classification of all carcinogens, labeling of all
ingredients, etc.

We would be harmonizing upwards with the portions of the Workplace
Materials Hazardous Information System (WHMIS) that Canadians have
refused to change to harmonize with the United States (e.g., retaining 0.1 %
disclosure rules for all carcinogens, reproductive toxins, respiratory
sensitizers and mutagens; requiring updates promptly). Their argument: the
level of protection will decrease, violating a fundamental principle of GHS.

We would be following the Australian rules about disclosing all carcinogens,
sensitizers and reproductive toxins whether or not they are considered a
“trade secret”. And data sheets would be “amended when necessary to
ensure it contains correct, current information, for example if new data
becomes available which changes the chemical’s hazard classification”.


http://www.unece.org/?id=25985
http://ec.europa.eu/enterprise/sectors/chemicals/documents/classification/archives/index_en.htm
http://www.schc.org/meetings/2012fall/present/3_Headrick.ppt.pdf
http://www.safeworkaustralia.gov.au/sites/swa/whs-information/hazardous-chemicals/faqs/pages/faqs

The chemical industry’s statements about this issue to the Standards Board
are disingenuous and contrary to the principles and spirit of the “real” GHS.
Harmonizing with the federal HCS, as revised with some GHS requirements,
is NOT the same as harmonizing with the rest of the world. By saying (or
implying) that, the industry is at odds with the needs and rights of workers,
their employers, and their own customers.

2. Material safety data sheets/Safety data sheets

MSDSs have many uses. Businesses rely on MSDSs (soon to be called SDSs)
to train employees, assess exposures, make product purchasing decisions,
correctly characterize waste streams, and minimize hazardous waste.

In California, information on MSDSs is used in several specific ways,
including:
= preparing the Hazardous Materials Business Plan and Hazardous

Materials Management Plan, overseen by Cal/EPA and the local
Certified Unified Program Agencies (CUPA);

= by the proposed Safer Consumer Products Regulation;
* in the Safe Cosmetics Program; and

* by consumers and environmental organizations.

Historically, and currently, these documents are an important source of
information. Unfortunately, they also tend to be incomplete, inaccurate and
difficult (sometimes impossible) to understand.

We are happy to provide studies and examples. A particularly egregious
example is a 2006 California data sheet for “Babbitrite” that says, “None of
the ingredients of BABBITRITE have been classified as hazardous per CFR
Title 2, Chp, XIII Parts 1501, 1502, 1503.” However, tests by the United
Steelworkers Union showed it contains 45 percent asbestos. If companies are
willing to misrepresent the presence of an accepted carcinogen like asbestos,
what will they do for other substances like styrene that the industry
continues to vehemently oppose being listed as a carcinogen?

We support having a required format and consistency in SDSs. They would
be most useful if all 16 sections were filled in and used, as is the purpose of
the international GHS agreement.

Workers and their employers need all this information in one place. We wear
different hats than the simple labels of “employee” or “employer these days;
“consumer products” are used in workplaces, chemical products are
transported in many ways and environmental regulations (e.g., for hazardous
waste) are tightly connected to what happens in a “workplace”.



3. Source lists

We support the continued use of source lists. They are consistent with the
principles of the GHS, offering guidance for those classifying chemicals. They
also help to ensure honesty, consistency, accuracy and quality in safety data
sheets (SDSs) and labels (a serious problem, as noted above). These features
are essential for effective training and providing employers in the supply
chain with the basis on which to make purchasing decisions that prevent
employees and customers from dealing with hazards.

We support adding to the lists, using ones developed about the full range of
hazard categories in the GHS (i.e., beyond carcinogenicity and reproductive
effects). Our starting point is the latest version of the California Safer
Consumer Product Regulations (aka the “green chemistry” regs) and the SIN2
list used in Europe. We are happy to provide other examples, particularly
from the REACH system that the GHS is supplementing in Europe.

4. Use of “one positive scientifically valid study demonstrating an
effect”

We support retaining this language to allow the information to be conveyed
on SDSs and labels. We need it for historical reasons (e.g., see the European
Environment Agency’s two reports about Late lessons from early warnings).
We need it for fairness to chemical users/consumers, and to enable agencies
such as California’s HESIS to alert employers, workers and the public about
hazards. We need it so we don’t have more “late lessons from early
warnings”, or new canaries like the DBCP and diacetyl workers.

5. Statement regarding testing

The GHS document and federal OSHA’s update to its HCS both say that
available scientific evidence or literature is to be used for classification of
hazards. It will be difficult to classify chemicals and their mixtures based on
the limited testing that has been done for hazards, particularly chronic ones.
While we advocate using reliable scientific information from tests that have
been done, we want protection that includes the requirement to test when it
is needed.

For this, and the other points we made, we encourage Cal/OSHA to look for
opportunities to add information and provide supplementary information (as
the GHS document describes it in several places) in its HCS that allows this
and other improvements and retention of California’s current language.

6. Mixture percentages

Information about the ingredients in mixtures -- especially the contents -- is
crucial to honest, transparent and effective RTK. We need as much



information as possible and refer Cal/OSHA to Table 1.5.1 in the 4th edition of
the GHS document (page 36) as a starting point. We might follow the

example of the Canadians, who are trying to retain the most protective cut-
offs possible.

In particular, we worry about endocrine disruptors. The class of reproductive
toxins has been shown to have effects at minute concentrations and to have a
dose-response curve that forms a “U”, unlike the conventional straight line
from less to more. They cannot be treated like other chemicals when it comes
to cut-off points for hazard warnings, when a 0.1 percent cut-off does not
offer protection.

7. Time to revise labels

It is unethical -- and illegal in some countries -- to delay providing new
chemical hazard information to customers, workers, and the public. As
history has told us, far too often, we have “late lessons from early warnings”.
The cost is tremendous for all affected.

Labels and SDSs should be revised “promptly”, as the GHS says:

1.4.7.2.2 Updating should be carried out promptly on receipt of the
information that necessitates the revision. The competent authority may
choose to specify a time limit within which the information should be revised.
This applies only to labels and SDS for products that are not subject to an
approval mechanism such as pesticides. In pesticide labelling systems, where
the label is part of the product approval mechanism, suppliers cannot
update the supply label on their own initiative. However when the products
are subject to the transport of dangerous goods requirements, the label used
should be updated on receipt of the new information, as above.

1.4.7.2.3 Suppliers should also periodically review the information on which
the label and safety data sheet for a substance or mixture is based, even if no
new and significant information has been provided to them in respect of that
substance or mixture. This will require e.g. a search of chemical hazard
databases for new information. The competent authority may choose to
specify a time (typically 3 - 5 years) from the date of original preparation,
within which suppliers should review the labels and SDS information.

8. Other GHS Issues and Title 8 issues

We expect that the conversations and presentations at the April 9t meeting
will trigger ideas about other improvements. We will be happy to submit
comments about these after the meeting.



In the meantime, we also appreciate and support the comments from the
AFL-CIO, the USW and others. Mike Wright's history in the USW letter has
been helpful to us, and should provide you with perhaps-forgotten details.

Next steps

Finally, we will continue to watch and participate in this process. We will
encourage our colleagues and allies to join us in supporting California
workers and employers who want and need the effective, protective, and
prevention-oriented RTK regulation they deserve. It's a human right that
should not be undermined or dismissed for private profit; the public costs
are far too high.

Please let us know about future consultations, meetings, and opportunities to
participate and contribute to Cal/OSHA’s and the Standards Board’s
deliberations about this very important issue.

Sincerely

Dorothy Wigmore, MS

Occupational Health Specialist
Worksafe

c.c. Christine Baker, Director, Department of Industrial Relations
(cbaker@dir.ca.gov)
Ellen Widess, Chief, Cal/OSHA (ewidess@dir.ca.gov)
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