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Timber Operators Council 
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Re: Payment of Wages At Temporary Layoff 

Dear Mr. Vegh: 

This is intended to reply to your letter of March 13, 1996, 
wherein you ask the Division's opinion regarding the obligation of 
an employer to pay wages due at the time of a "temporary layoff." 

In your letter you state that it has been your organization's 
understanding that immediate payment of wages in not required if a 
definite date of return from layoff is provided to employees at the 
time of their layoff. That statement is correct as far as it goes. 
However, the Division's position is that if an employee is laid off 
without a specific return date within the normal pay period, the 
wages earned to and including the lay off date are due and payable 
in accordance with Section 201. If there is a return to work date 
within the pay period, and the employee returns to work, all of the 
wages may be paid at the next regular pay day. (See 2 DLSE 
Operations and Procedures Manual § 10.03, p. 1) The question has 
been addressed in a similar context by the California courts as 
well. In regard to the question of termination for purposes of 
unemployment insurance, the First District Court of Appeal stated 
in Campos v. EDD (1982) 132 Cal.App.3d 961, 974: 

"We consider that, where the employees have no 
contractual right to recall within any specified time 
period, the better approach is to treat such layoffs as 
indefinite, thereby terminating any employment 
relationship..." 
The needs of employees in the situation of a "layoff" are what 

prompted the Division to historically take the position that the 
date of return must be within the pay period. For example, the 
employee may be required by the circumstances to travel to another 
location seeking work. Since many workers live from paycheck to 
paycheck, this travel and its attendant costs would require that 
the worker be paid all wages owed at that time. 

1996.05.30 



Mark Vegh 
May 30, 1996 
Page 2 

In addition, experience has taught that some unscrupulous 
employers would take advantage of an enforcement policy which 
extended the time for recall past the pay period to escape the 
obligations of payment at termination and, thus, the penalty 
imposed for a failure to pay the wages due at termination imposed 
by Labor Code § 203. 

In your letter you ask the Division to address two situations 
which you set out. In one, the employees are subject to a 
collective bargaining agreement which provides for recall rights 
with full seniority. In the second situation are non-union 
employees where "[R]ecall rights and continued employee status are 
conditions of employment embodied in an employee handbook." In 
both situations you conclude that there has been no termination as 
long as there is some "definite return date." 

You argue that in neither situation is there, in fact, a 
termination because the employee has "contractual recall rights." 
The Division is hesitant to address this situation without knowing 
what the "contractual recall rights" consist of; but it is diffi- 
cult to imagine a contractual right to recall on a specific date in 
the future which was unconditional. A right to recall which 
required the employer (regardless of economic conditions) to recall 
all (or even some) of the employees would be unique to say the 
least. Experience teaches that no employer could afford to 
contract away its right to hire or not hire depending upon need; 
and absent an unconditional right to return to full time employment 
on a date certain regardless of economic conditions, the "right to 
recall" would be nothing more than a conditional promise by the 
employer unenforceable by the employee. In addition, of course, 
absent a specific agreement to the contrary, the employee would 
have the right to seek employment elsewhere and not return to the 
employer so there would exist no mutual promises to support a 
contract for continued employment. 

I hope this adequately addresses the question you raised in 
your March 13th letter. 

Yours truly, 

H. THOMAS CADELL, JR. 
Chief Counsel 
c.c. Roberta Mendonca, State Labor Commissioner 

1996.05.30 




Accessibility Report



		Filename: 

		1996-05-30.pdf






		Report created by: 

		


		Organization: 

		





[Enter personal and organization information through the Preferences > Identity dialog.]


Summary


The checker found no problems in this document.



		Needs manual check: 2


		Passed manually: 0


		Failed manually: 0


		Skipped: 1


		Passed: 29


		Failed: 0





Detailed Report



		Document




		Rule Name		Status		Description


		Accessibility permission flag		Passed		Accessibility permission flag must be set


		Image-only PDF		Passed		Document is not image-only PDF


		Tagged PDF		Passed		Document is tagged PDF


		Logical Reading Order		Needs manual check		Document structure provides a logical reading order


		Primary language		Passed		Text language is specified


		Title		Passed		Document title is showing in title bar


		Bookmarks		Passed		Bookmarks are present in large documents


		Color contrast		Needs manual check		Document has appropriate color contrast


		Page Content




		Rule Name		Status		Description


		Tagged content		Passed		All page content is tagged


		Tagged annotations		Passed		All annotations are tagged


		Tab order		Passed		Tab order is consistent with structure order


		Character encoding		Passed		Reliable character encoding is provided


		Tagged multimedia		Passed		All multimedia objects are tagged


		Screen flicker		Passed		Page will not cause screen flicker


		Scripts		Passed		No inaccessible scripts


		Timed responses		Passed		Page does not require timed responses


		Navigation links		Passed		Navigation links are not repetitive


		Forms




		Rule Name		Status		Description


		Tagged form fields		Passed		All form fields are tagged


		Field descriptions		Passed		All form fields have description


		Alternate Text




		Rule Name		Status		Description


		Figures alternate text		Passed		Figures require alternate text


		Nested alternate text		Passed		Alternate text that will never be read


		Associated with content		Passed		Alternate text must be associated with some content


		Hides annotation		Passed		Alternate text should not hide annotation


		Other elements alternate text		Passed		Other elements that require alternate text


		Tables




		Rule Name		Status		Description


		Rows		Passed		TR must be a child of Table, THead, TBody, or TFoot


		TH and TD		Passed		TH and TD must be children of TR


		Headers		Passed		Tables should have headers


		Regularity		Passed		Tables must contain the same number of columns in each row and rows in each column


		Summary		Skipped		Tables must have a summary


		Lists




		Rule Name		Status		Description


		List items		Passed		LI must be a child of L


		Lbl and LBody		Passed		Lbl and LBody must be children of LI


		Headings




		Rule Name		Status		Description


		Appropriate nesting		Passed		Appropriate nesting







Back to Top
