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ENFORCEMENT MANUAL REVISIONS

Section No. Date Subject Change
Revised
2411 5/2/07 WAGES: Definition of Wage Added section to conform to ruling in
Murphy v. Kenneth Cole (2007) 40 Cal.4™ 1094
43.4.1 5/2/07 PENALTY FOR FAILURE TO Added section to conform to ruling in
PAY WAGES ON Murphy v. Kenneth Cole (2007) 40 Cal.4™ 1094
TERMINATION: Any Wages
6.1 11/22/05 COMPENSATING TIME OFF Delete reference to
0O.L. 1996.05.29
7.6 4/28/08 WAGE PAYMENTS - Added reference to California Code of
CONDITIONS AND TIME AND Civil Procedure section 12a(a)
PLACE. Wage Payment Where
Holidays Occur
9.1.8 9/9/08 METHOD OF PAYMENT OF Correction of quoted language of
WAGES: § 213 - Not All Labor Code § 213(d)
Payments Subject To Section
212
9.1.94 9/9/08 METHOD OF PAYMENT OF Correction consistent with provisions
WAGES: Exceptions To Payment of Labor Code § 213(d)
Directly To Employee In Case Or
Negotiable Instrument.
11.1.1 1/9/09 DEDUCTIONS FROM Revisions consistent with enactment
WAGES: Labor Code Section of federal Pension Protection Act of
224 2006
11.1.1.1 1/9/09 DEDUCTIONS FROM WAGES: New section consistent with
Labor Code Section enactment of federal Pension
224 Protection Act of 2006
11.1.1.2 1/9/09 DEDUCTIONS FROM New section consistent with
WAGES: Labor Code Section enactment of federal Pension
224 Protection Act of 2006
11.1.2 1/9/09 DEDUCTIONS FROM Revisions consistent with enactment
WAGES: Legal Deductions of federal Pension Protection Act of
2006
11.3.1 11/22/05 DEDUCTIONS FROM WAGES: Delete reference to
Specific Deductions O.L. 1993.02.22
11.3.3 1/9/09 DEDUCTIONS FROM Revisions consistent with enactment
WAGES: Allowable Deductions of federal Pension Protection Act of
2006
15.1.1 3/1/06 VACATION WAGES: Deletes reference to O.L. 1988.07.25

Prorate Vacation
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Section No. Date Subject Change
Revised
15.1.4 11/22/05 VACATION WAGES: Use-It- Or- Delete references to O.L.
Lose-It Policies Are Not Allowed 1993.02.16-1 and O.L.
1993.05.17
15.1.4.1 11/22/05 VACATION WAGES: Time Delete second sentence and delete
Periods For Use Of Vacation reference to
O.L. 1993.05.17
15.1.8 11/22/05 VACATION WAGES: DLSE Delete reference to
Has The Right To Determine Whether | O.L. 1993.05.17
An Employer’s Plan Is, In Fact, Subject
To ERISA
15.1.9 3/20/07 VACATION WAGES: Statute Amended to conform to current law
of Limitations and delete reference to OL 1991.02.25
15.1.10 3/1/06 VACATION WAGES: Deletes references to withdrawn
Many Issues Arise In Vacation O.L. 1987.01.14 and O.L. 1988.08.31-
Pay Disputes 1
15.1.13 11/19/13 SABBATICAL LEAVE PROGRAMS | Amended to conform to Paton v Advanced
Micro Devices (2011) 197 Cal App 4" 1505
15.1.14 11/19/13 SABBATICAL LEAVE PROGRAMS | Deleted to conform to Paton v Advanced Micro
Devices (2011) 197 Cal App 4™ 1505
17.3 7/16/08 DISCRIMINATION — Deleted reference to DLSE Guide To
PROTECTED RIGHTS: Some Investigating Discrimination
Specifically Prohibited Discharges Or Complaint Manual
Disciplines
19.3.1 3/1/06 GRATUITIES AND TIPS: Added reference to O.L. 2005.09.08
Statute Prohibits Employers Or Their and pertinent language
Agents From Taking Or Receiving
Tip Money Left For Employee
43.6.3 11/22/05 ENFORCEMENT OF WAGES, Add language: “...for work
HOURS AND WORKING performed on a federal enclave or where
CONDITIONS REQUIRED BY THE state and civil law jurisdiction has been
INDUSTRIAL WELFARE reserved or retroceded.:
COMMISSION ORDERS: Workers
Employed by Indian Tribes or
Businesses Owned by Tribes
43.6.8 3/1/06 ENFORCEMENT OF WAGES, Deletes reference to

HOURS AND WORKING
CONDITIONS REQUIRED BY THE
INDUSTRIAL WELFARE
COMMISSION ORDERS: Students

O.L 1993.09.07
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Section No. Date Subject Change
Revised

45.1.1.1 5/2/07 WORKING CONDITIONS Added section to conform to ruling in
UNDER THE IWC ORDERS: Murphy v. Kenneth Cole (2007) 40 Cal.4" 1094
Reporting Time Pay In Connection
With Call Back

45.1.4 12/23/2016 WORKING CONDITIONS UNDER Amended to conform to Aleman v AirTouch
THE IWC ORDERS; Cellular (2012) 209 Cal.App.4" 556, and Price
Reporting Time Pay Required “Training’] v. Starbucks Corp. (2011) 192 Cal.App.4™ 1136
Or “Staff” Meeting Attendance

45.2 7/25/08 WORKING CONDITIONS UNDER Added reference to and cited language of
THE IWC ORDERS: Meal Periods Labor Code section 512(a)

45.2.1 7/25/08 WORKING CONDITIONS Replaces previous section 45.2.1 to
UNDER THE IWC ORDERS: conform to ruling in Brinker
Employers Must Provide Meal Periods | Restaurant Corp. v. Superior Court
By Making Them Available, But Need | of San Diego County
Not Ensure That They Are Taken (Hohnbaum), (2008) CaI.App.4th

45.2.1 12/18/08 WORKING CONDITIONS Changes consistent with Supreme Ct.
UNDER THE IWC ORDERS: acceptance to review Brinker Restaurant
Employers Must Provide Meal Periods | Corp. v. Superior Court of San Diego County
By Making Them Available, But Need | 45nnp 2008 Cal.A 4th
Not Ensure That They Are Taken (Hohnbaum), ( ) aLApp-

45.2.1 11/19/13 WORKING CONDITIONS Employers must provide meal periods
UNDER THE IWC ORDERS:
Employers Must Provide Meal Periods

452.1.1 11/19/13 PAYMENT FOR WORK PERFORMED| Added to conform to review Brinker
DURING MEAL PERIOD Restaurant Corp. v. Superior Court of San

Diego Coynty (Hohnbaum), (2012) 53
Cal.App.4 1004

45.2.3.2 5/16/07 WORKING CONDITIONS Correction of typographical errors
UNDER THE IWC ORDERS:
Collective Bargaining Situations

45.2.3.2 3/20/07 WORKING CONDITIONS UNDER Added language and reference consistent with
THE IWC ORDERS: Collective Bearden v. Borax, 138 CA 4th 429
Bargaining Situations

45.2.3.2 11/19/13 Collective Bargaining Exceptions Amended to conform to current statutory

exemptions
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Section No. Date Subject Change
Revised
45.2.6 3/20/07 WORKING CONDITIONS Amended to conform to current law
UNDER THE IWC ORDERS: Lunch and to delete reference to O.L.
Time Training or Client Meetings 2001.03.19
45.2.7 5/2/07 WORKING CONDITIONS Added sentence at the end of the
UNDER THE IWC ORDERS: section to conform to ruling in
Premium for Failure Of The Employer | Murphy v. Kenneth Cole (2007) 40 Cal. 4th
To Provide The Meal Period 1094
45.2.9 7/25/08 WORKING CONDITIONS UNDER Section eliminated to conform to ruling in
THE IWC ORDERS: Premium Is Brinker Restaurant Corp. v.
Imposed For Failure to Provide Meal Superior Court of San Diego County
Period In Accordance With Applicable | (Hohnbaum), (2008) Cal.App.4th
IWC Orders
45.2.9 12/18/08 WORKING CONDITIONS UNDER Changes consistent with Supreme Ct.
THE IWC ORDERS: Premium Is acceptance to review Brinker
Imposed For Failure to Provide Meal I;gstaurcant ?OEE- \;] Sbuperi)or Court of San
. . . iego County (Hohnbaum),
Period In Accordance With Applicable (2008)Cal.App.4th
IWC Orders
45.2.9.1 7/25/08 WORKING CONDITIONS UNDER Revised to conform to ruling in
THE IWC ORDERS: Relationship Brinker Restaurant Corp. v. Superior Court
Between Record- Keeping Requirement of San Diego County (Hohnbaum), (2008)
s Cal.App.4th
And Meal Period
45.2.10 5/2/07 WORKING CONDITIONS Eliminated last sentence re CBA opt-
UNDER THE IWC ORDERS: Wage out
Order 16-2001 Meal Period
Requirements
45.3.1. 7/25/08 WORKING CONDITIONS Replaces previous section 45.3.1 to
UNDER THE IWC ORDERS: conform to ruling in Brinker
“Major Fraction” Restaurant Corp. v. Superior Court
of San Diego County (Hohnbaum),
(2008)Cal.App.4th; deleted
reference to Opinion
Letter 1999.02.16
46.1.1 3/1/06 HOURS WORKED: Deletes reference to
The DLSE Interpretation of O.L. 1994.03.03
Hours Works
46.3 3/1/06 HOURS WORKED: Corrected incorrect cite to O.L.
Extended Travel Time 2002.02.15 to correct O.L. 2002.02.21
46.3.1 3/1/06 HOURS WORKED: Corrected incorrect cite to O.L.

Extended Travel Time

2002.02.15 to correct O.L. 2002.02.21




Section No. Date Subject Change
Revised
46-47 12/23/2016 HOURS WORKED Replaced and renumbered to conform to
Mendiola v CPS Sec. Solutions, Inc. (2015) 60
Cal.4th 833.
46.1.1 12/23/2016 HOURS WORKED lllustration of Basic | Updated to include Burnside v. Kiewit Pacific
Definition of Hours Worked: Travel Corp. (9" Cir 2007) 491 F.3d 1053; Rutti v.
Time Lojack (9" Cir. 2010) 596 F.3d 1046.
47.4.2 3/1/06 CALCULATING HOURS Deletes reference to
WORKED: Difference in 0O.L.1994.03.03
Enforcement Positions
47511 3/1/06 CALCULATING HOURS Corrected incorrect cite to O.L.
WORKED: 2002.02.15 to correct O.L. 2002.02.21
May Be Subject To Different
Rate of Pay
49.1.24 5/23/07 COMPUTATION OF Reformatted to delete section 49.1.3
REGULAR RATE OF PAY AND and add as No. 8 in listin 49.1.2.4
OVERTIME: Payments That Are
To Be Excluded in Determining
“Regular Rate”
49.1.24 3/17/10 COMPUTATION OF Added new section 49.1.2.4 (8);
REGULAR RATE OF PAY AND renumbered old section (8) to (9)
OVERTIME: Payments That Are
To Be Excluded in Determining
“Regular Rate”
49.1.3 5/2/07 COMPUTATION OF REGULAR Added language to conform to ruling in
RATE OF PAY AND OVERTIME: Murphy v. Kenneth Cole (2007)
Reporting Time Pay, Extra Hour For 40 Cal.4th 1094
Failure To Provide Meal Period, Extra
Hour For Failure To Provide Break and
Split Shift
Pay Need Not Be Included
49.1.3 5/23/07 COMPUTATION OF REGULAR Section deleted and reformatted as
RATE OF PAY AND OVERTIME: 49.1.2.4,No. 8
Reporting Time Pay, Extra Hour For
Failure To Provide Meal Period, Extra
Hour For Failure To Provide Break and
Split Shift Pay Need Not Be Included
50.3 4/28/08 WAGE PAYMENT - SPECIAL In No. 6(a), updated hourly wage for

CONDITIONS

employees in computer software fields per SB
929 change to Labor Code section 515.5
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Section No. Date Subject Change
Revised
50.9.2.1 4/25/06 IWC ORDER EXEMPTIONS State Deleted language re must regularly be
of California: California Code of engaged (50% of time) in driving; substituted
Regulations, Title 13 entitlement to overtime pursuant to Crooker v.
Sexton Motors, Inc.
50.9.2.1 12/28/06 IWC ORDER EXEMPTIONS Added language re conforming to
State of California: California California law workday requirement
Code of Regulations, Title 13
50.9.2.1 3/20/07 IWC ORDER EXEMPTIONS Correction of minor drafting error
State of California: California
Code of Regulations, Title 13
51.6.15 3/1/06 DETERMINING Added language from Conley v.
EXEMPTIONS: PG&E that allows for deduction from
Any Work Performed In The Time vacation bank for absences of 4 hours or
Period Will Preclude Reduction Of more
The Salary
54.4 2/25/09 PROFESSIONAL Changed rate of pay consistent with
EXEMPTION: Computer AB 10 - Chapter 753, Statutes of
Software Workers 2008, Labor Qode section 515.5(a)(4)
and annual adjustment
54.6 2/25/09 PROFESSIONAL Changed rate of pay consistent with
EXEMPTION: Physicians Labor Code section 515.6(a) and annual
adjustment
54.8.1 12/28/06 PROFESSIONAL EXEMPTION Deleted language specifying a degree
“Learned” exemption “advanced “above a BA or BS degree.” Added
degree” requirement language reference to requirements
of Section 54.1. Delete reference to
0.L. 1992.07.06
54.8.2 12/28/06 PROFESSIONAL EXEMPTION Deleted word “new” in first sentence
“Professional” Under Order 16-2001 and changed “Discussed” to “discussed.”
54.8.5 12/28/06 PROFESSIONAL EXEMPTION Deleted last two sentences.
“Learned Professions” Deleted footnote.
Delete reference to
O.L. 1992.07.06
54.10.1 12/28/06 PROFESSIONAL EXEMPTION Added language indicating the need to

Work in a recognized field of
artistic endeavor

consider all media utilized in artistic
endeavors.
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Section No. Date Subject Change
Revised

55.3 1/4/14 Codified Definition of Personal Revised language to comply with Domestic

Attendant Workers’ Bill of Rights AB 241 effective 1-1-
14

56.2 1/30/07 ALTERNATIVE WORKWEEK Add reference to Wage Order 17.
ARRANGEMENTS
Not All IWC Orders Provide For
Alternative Workweek Arrangements

56.2.1.2 1/30/07 ALTERNATIVE WORKWEEK Delete 10 hour limitation on proposed
ARRANGEMENTS alternative workweeks.
Order 15 Employees

56.3.1 1/30/07 ALTERNATIVE WORKWEEK Revised language to comply with
ARRANGEMENTS Mitchell v. Yoplait (2004) 122
12-Hour Day Limit Cal.App.4th Supp 8

56.3.2 1/30/07 ALTERNATIVE WORKWEEK Added language to make clear that
ARRANGEMENTS Employees In overtime premium pay is not required
The Health Care Industry: Up to 12- between 10 and 12 hours.
Hour Days

56.7 1/30/07 ALTERNATIVE WORKWEEK Corrected incorrect reference to 56.6.3
ARRANGEMENTS
Election Procedures

56.7.2 1/30/07 ALTERNATIVE WORKWEEK Revised examples to conform with
SRRANtGiNFl{ENTIS IPrgpﬁSfél 'I\/lgst Mitchell v. Yoplait (2004) 122

esignate egularly Schedule

Altergnative Worgkwee)k/ Of A Specified Cal-App.4th Supp 8
Number Of Regularly Recurring Work
Days

56.7.2.6 1/30/07 ALTERNATIVE WORKWEEK Deleted section as inconsistent with
ARRANGEMENTS Mitchell v. Yoplait (2004) 122

Cal.App.4th Supp 8

56.7.2.7 1/30/07 ALTERNATIVE WORKWEEK Deleted language to comply with
ARRANGEMENTS Mitchell v. Yoplait (2004) 122
Regular Schedule Cal. App.4th Supp 8

56.7.3 1/30/07 ALTERNATIVE WOOKWEEK Revised language to comply with
ARRANGEMENTS Mitchell v. Yoplait (2004) 122
Regular Alternative Schedules Need Cal.App.4th Supp 8
Not Always Be Four 10- Hour Days

56.7.4 1/30/07 ALTERNATIVE WORKWEEK Revised table to comply with Mitchell v.

ARRANGEMENTS Overview
Of Alternative Workweek
Requirements

Yoplait (2004) 122 Cal.App.4th
Supp 8
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Section No. Date Subject Change
Revised
56.11 11/22/05 ALTERNATIVE WORKWEEK | Added reference to
ARRANGEMENTS: Employer May| O.L.2002.01.21
Not Reduce An Employee’s Regular
Hourly Rate Of Pay As
A Result Of Adoption, Repeal
Or Nullification Of An
Alternative Workweek
Arrangement
56.11.1 11/22/05 ALTERNATIVE WORKWEEK Added reference to
ARRANGEMENTS: 0.L. 2002.01.21
Unilaterally Imposed Alternative
Workweek Schedules
56.23.1 11/22/05 ALTERNATIVE WORKWEEK Delete sentence beginning: “For
ARRANGEMENTS: enforcement purposes...”
Occasional Changes in Schedule
56.23.3.1 11/22/05 ALTERNATIVE WORKWEEK Add “...for a 12-hour shift in any one
ARRANGEMENTS: Employees In workday....”;
The Health Care Industry Delete rest of sentence beginning: “...and
for the first eight hours...”
56.23.8 12/28/06 ALTERNATIVE WORKWEEK Delete reference to O.Ls 1988.08.31,
ARRANGEMENTS: Days And Hours | 1991.04.10, 1993.05.25-1
Worked Outside Of The Regularly-
Scheduled Alternative
Workweek
56.23.8 1/30/07 ALTERNATIVE WORKWEEK Revised language to comply with
ARRANGEMENTS: Days And Hours | Mitchell v. Yoplait (2004) 122
Worked Outside Of The Regularly- Cal.App.4th Supp 8
Scheduled Alternative Workweek
56.25 1/30/07 ALTERNATIVE WORKWEEK Revised language to comply with
ARRANGEMENTfS | Mitchell v. Yoplait (2004) 122
Hours In Excess Of Regular Cal.Aop.4th Supp 8
Schedule PP PP
56.26.1 1/30/07 ALTERNATIVE WORKWEEK Deleted section as inconsistent with
éRRAI\ng'fVIIﬁNTISAl _ Mitchell v. Yoplait (2004) 122
xamples egal Alternative Cal.Aop.4th Supp 8
Workweek Schedules PP upp
56.26.2 1/30/07 ALTERNATIVE WORKWEEK Deleted section as inconsistent with
ARRANGEMENTS Mitchell v. Yoplait (2004) 122
Cal.App.4th Supp 8
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Section No. Date Subject Change
Revised

56.26.3 1/30/07 ALTERNATIVE WORKWEEK Deleted section as inconsistent with
ARRANGEMENTS Mitchell v. Yoplait (2004) 122
Overtime Hours On A “Regularly Cal.App.4th Supp 8
Recurring” Basis In Excess Of the
Daily Regular Schedule Will Result In
Loss Of
The Exception

56.27 1/30/07 ALTERNATIVE WORKWEEK Deleted section as inconsistent with
ARRANGEMENTS Mitchell v. Yoplait (2004) 122
DLSE Enforcement Policy Cal.App.4th Supp 8

56.28 1/30/07 ALTERNATIVE WORKWEEK Deleted section as inconsistent with
ARRANGEMENTS Mitchell v. Yoplait (2004) 122

Cal.App.4th Supp 8
Opinion 5/28/09 Delete reference to O.L. 2002.01.21
Letter Chart chart. Correction of oversight —

reference not deleted at time of
1/30/07 elimination of Section 56.27
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1.1.2

1.1.3

INTRODUCTION

A primary function of the Division of Labor Standards Enforcement (DLSE) is
to enforce the State’s labor laws regulating wages, hours and working conditions
for employees in the State of California. (Labor Code 8 95) The Division’s
enforcement powers, however, are limited by the phrase “the enforcement of
which is not specifically vested in any other officer, board or commission.””

Since D LSE has the primary authority to investigate and prosecute all actions for
the collection of wages, it is important to understand the concept of wages and the
manner in which DLSE has defined and interpreted the law for purposes of this
enforcement.

The California Supreme Court has concluded that:

“Of course, interpretations that arise in the course of case-specific adjudication are not
regulations, though they may be persuasive as precedents in similar subsequent cases.
Similarly, agencies may provide private parties with advice letters, which are not subject to
the rulemaking provisions of the APA. Thus, if an agency prepares a policy manual that is
no more than a restatement or summary, without commentary, of theagency’s prior decisions
in specific cases and its prior advice letters, the agency is not adopting regulations. (Cf.
Lab.Code, § 1198.4 [implying that some “enforcement policy statements or interpretations”
are not subject to the notice provisions of the APA].) A policy manual of this kind would
of course be no more binding on the agency in subsequent agency proceedings or on the
courts when reviewing agency proceedings than are the decisions and advice letters that it
summarizes.

“The DLSE's primary function is enforcement, not rulemaking. (Lab.Code, 8§ 61, 95, 98-
98.7, 1193.5.) Nevertheless, recognizing that enforcement requires some interpretation and
that these interpretations should be uniform and available to the public, the Legislature
empowered the DLSE to promulgate necessary “regulations and rules of practice and
procedure.” (Labor Code § 98.8.) The Labor Code does not, however, include special
rulemaking procedures forthe DLSE similar to those that govern IWC rulemaking, nor does
it expressly exempt the DLSE from the APA.” Tidewater v. Bradshaw (1996) 14 Cal.4th
557, 569-570.

At first glance then, it would appear that DLSE may not interpret the myriad of
laws which it must enforce without utilizing the very time consuming process of
the Administrative Procedures Act. The Tidewater court did, however, provide that:
If an issue is important, then presumably it will come before the agency either in an
adjudication or in a request for advice. By publicizing a summary of its decisions and advice

letters, the agency can provide some guidance to the public, as well as agency staff, without the
necessity offollowing APA rulemaking procedures.
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1.1.4 The Supreme Court later expanded on its explanation of the use of agency advice
letters in the case of Yamaha Corp. of America v. State Board of Equalization (1998) 19
Cal.4th 1, 21 (concurring opinion, adopted and cited with approval at Morillion v.
Royal Packing (2000) 22 Cal.4th 575, 590) when it stated:

“The wages, hours and working conditions of public employees are, generally, guided by the
provisions of the Government Code or similar statutory authority. Labor Code § 220 was amended effective
January 1, 2001, and provides that some public employers are subject to wage, hour and working conditions
provisions of the Labor Code. See discussion at Section 12.1.1 of this Manual.
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1.1.5

1.1.6

“Long-standing, consistent administrative construction of a statute by those charged with its
administration, particularly where interested parties have acquiesced in the interpretation, is
entitled to great weight and should not be disturbed unless clearly erroneous. (Rizzo v. Board of
Trustees (1994) 27 Cal.App.4th 853, 861, 32 Cal.Rptr.2d 892). This principle has been affirmed on
numerous occasions by this court and the Courts of Appeal...Moreover, this principle applies to
administrative practices embodied in staff attorney opinions and other expressions short of
formal, quasi-legislative regulations. (See, e.g., DeYoung, supra, 147 Cal.App.3d 11, 19-21,
194

Cal.Rptr. 722 [long-standing interpretation of city charter provision embodied in city attorney's
opinions]...”

The Supreme Court gave two reasons why such administrative letters should be entitled
to great weight:

First, “When an administrative interpretation is of long standing and has remained uniform, it is
likely that numerous transactions have been entered into in reliance thereon, and it could be
invalidated only at the cost of major readjustments and extensive litigation.” (Whitcomb Hotel, Inc.
v. Cal. Emp. Com., supra, 24 Cal.2d at p. 757, 151 P.2d 233...

Second, as we stated in Moore, supra, 2 Cal.4th at pages1017-1018, 9 Cal.Rptr.2d 358, 831 P.2d 798,
“a presumption that the Legislature is aware of an administrative construction of a statute should
be applied if the agency’s interpretation of the statutory provisions is of such longstanding
duration that the Legislature may be presumed to know of it.” As the Court of Appeal has further
articulated: “[L]awmakers are presumed to be aware of long-standing administrative practice and,
thus, the reenactment of a provision, or the failure to substantially modify a provision, is a strong
indication the administrative practice was consistent with underlying legislative intent.”

Finally, the Supreme Court in the case of Morillion v. Royal Packing Company 22 Cal.4th
575 at 584, concluded that “advice letters [of the DLSE] are not subject to the
rulemaking provisions of the APA.” (citing Tidewater, supra, 14 Cal.4th at page 571) The
Court then cited two of the Division’s advice [opinion] letters regarding the DLSE’s
interpretation of the term “hours worked”. The Court noted that the “DLSE
interpretation is consistent with our independent analysis of hours worked.”

In a later development concerning the use by the courts of DLSE Opinion Letters, the
California courts have opined in the case of Bell v. Farmer’s Insurance (2001) 87
Cal.App.4th 805, 815:

“Advisory opinions... ‘while not controlling upon the courts by reason of their authority, do
constitute a body of experienceand informed judgment to which courts and litigants may properly
resort for guidance.” (Yamaha Corp. of America v. State Bd. of Equalization, supra, 19 Cal.4that p. 14,
78 Cal.Rptr.2d 1, 960 P.2d 1031.) Thus, in Morillion v. Royal Packing Co., supra, 22 Cal.4th at
page

584, 94 Cal.Rptr.2d 3, 995 P.2d 139, the court reviewed two DLSE advice letters and found
support in the fact that the DLSE interpretation was consistent with its independent analysis. (See
also Tidewater Marine Westem, Inc. v. Bradshaw, supra, 14 Cal.4th at p. 571, 59 Cal.Rptr.2d 186, 927
P.2d 296.)”

This manual summarizes the policies and interpretations which DLSE has followed in
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discharging its duty to administer and enforce the labor statutes and regulations of the

State of California. The summarized policies and interpretations are derived from the
following sources:

1. Decisions of California’s courts which construe the state’s labor statutes and
regulations and otherwise apply relevant California law.
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2. California statutes and regulations which are clear and susceptible to only one
reasonable interpretation.

3. Federal court decisions which define or circumscribe the jurisdictional scope
of California’s labor laws and regulations or which are instructive in interpre
ting those California laws which incorporate, are modeled on, or parallel federal
labor laws and regulations.

4. Selected opinion letters issued by DLSE in response to requests from private
parties w hich set forth the policies and interpretations of DLSE with
respect to the application of the state’s labor statutes an d regulations to a
specific set of facts.

5. Selected prior decisions rendered by the Labor Commissioner or the
Labor Comm issioner’s hearing officers in the course of adjudicating disputes
arisingunder California’s labor statutes and regulations.

1.1.6.1  The particular source s underlying th e specifie d policies and interpretations are
indicated in the manu al. Where th e source is a statute, regulation, or court
decision, its citation is set forth in the text; where the source is an opinion letter,
the parenthetical abbreviation “(O.L.)” is inserted in the text, and w here the
sourc e is a prior quasi- adjudicative decision of the Labor Commissioner
(adopted as an “Adm inistrative Decision”) resulting from an adjudication of a
dispute, the parenthetical abbreviation “(A.D.)” is inserted in the text In the
future, where the source is a decision of the Labor Commissioner which has be
en adopted as a “Precedent Decision”, it will be referenced in the manual by the
parenthetical abbreviation “(P.D.)”.

1.1.6.2 The opinion letters, administrative decisions, precedent decisions and other
unreported sources of these interpretations are contained in the companion volume
to this manual.

1.1.6.3  Certain opinion letters cited in this manual refer to “Interpretive Bulletins” that
were previously issued by D LSE. How ever, the Califor nia Sup reme C ourt, in
Tidewater, held that the Division’s use of interpretive bulletins violates the
provisions of the Administrative Procedures Act to the extent that such bulletins
go beyond a simple restatement or summary of existing laws, duly prom
ulgated regulation s, judicial decisions, the Div ision’s op inion lette rs, or
administrative decisions. Thus, to the extent that any such interpretive bulletin
purports to interpret the law by setting out rules of general application and fails to
present such interpretation as a restatement or summary of the above enumerated
sources, it is invalid.

JUNE, 2002 1-3



DIVISION OF LABOR STANDARDS ENFORCEMENT
ENFORCEMENT POLICIES AND INTERPRETATIONS MANUAL

2.2

2.2.1

2.3

2.4

2.4.1

WAGES.

Initially, it is necessary to establish th at, in fact, an emp loyer-emp loyee relatio
nship exists. The term “emp loyee” is variously defined in the Wage Orders depending
on the extent of the protections which the IWC intended (e.g., definition in Wage
Order 5, Section 2(F) covering lessees and Section 2(G) defining em ployee in the
Healthcare Industry) . Generally, the term means any p erson employed by an
employer.

“Employer”, Defined: The definition of employer for purposes of California’s labor
laws, is set forth in the Wage Orders promulgated by the Industrial Welfare
Commission at Section 2 (see Section 55.2.1.2 of this Manual), and reads in relevant
part as follows:

“Employer” means any person . . . who directly or indirectly, or through an agent

or any other person, employs or exercises control over the wages, hours, or

working conditions of any person. (E.g., 8 CCR §11090(2)(F))
As explained in detail at Section 37.1.2 of this Manual, it is possible that two separate
employer entities (joint employers) may share responsibility for the wages due an
employee. Also, at Section 28 of this Manual, there is a detailed discussion on how to
distinguish between an employee and an independent contractor.

Labor Code § 200.
As used in this article:

(a) “Wages” includes all amounts for labor performed by employees of every description, whether
the amount is fixed or ascertained by the standard of time, task, piece, commission basis, or other
method of calculation.

(b) “Labor” includes labor, work, or service whether rendered or performed under contract,
subcontract, partnership, station plan, or other arrangement if the labor to be paid for is
performed personally by the person demanding payment.
Definition Of Wage . A wage is defined as money ™ or other value which is received
by an employee as compensation for labor or services performed. Itis common to
think of “wages” as that amount received by an employee on a designated payday;
but the courts have held that the term also includes:
“..money as well as other value given, including room, board and clothes. (Schumann v.
California Cotton Credit Corp. (1930) 105 Cal.App. 136, 140) “ ‘[T]he term ‘wages’ should be
deemed to include not only the periodic monetary earnings of the employee but also the other
benefits to which he is entitled as a part of his compensation. [Citations]’ ”"(Department of
Industrial Relations, DLSE v. Ul Video Stores, Inc. (1997) 55 Cal.App.4th 1084, 1091)
A case involving a violation of a statutory requirement that prevents an employer from
passing on costs to an employee may not, at first glance, appear to involve a claim for
“wages”; but, as the court in the UI'V ideo Stores case pointed out, the real effect of such



DIVISION OF LABOR STANDARDS ENFORCEMENT
ENFORCEMENT POLICIES AND INTERPRETATIONS MANUAL

a statute “is to increase the...employees’ wages by the amount which in the absence
of

“Except for the very limited exceptions found in Labor Code § 213, all wages due the employee on
a designated payday must be paid in cash or by an instrument negotiable and payable in cash as
provided by Labor Code 8§ 212(a)(1) . (See also, Section 9 of this Manual)
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simple.

2.5.1

2.5.2

Premium pay required by the Labor Code and IWC Wage Orders such as overtime premium,
meal period premium, rest period premium, reporting time pay and split shift premium are
“wages.” Murphy v. Kenneth Cole (2007) 40 Cal.4™ 1094.

The amount of money which is received may be a fixed sum, or it may be ascertained or
determined by standard of time, task, piece, commission or by other method of calculation. (Labor
Code § 200).

Thus, an amount of compensation may be paid to an employee for labor or services and may be
measured by hour, day, week, month, year, or any other subdivision of time (e.g., a yearly
“salary”).

A wage is also defined as a specified sum or amount which is paid to an employee in exchange

for a given time of service to an employer, or a fixed sum which is paid for a specified piece of
work (e.g., “piecework™).

In the final analysis, wages are considered to be compensation paid to a person who is
employed to perform labor or services for another person or entity.

The analysis used to determine what method of compensation the wage is based on is usually

However, there are cases where it is not entirely clear at first glance whether the compensation is
based on commissions or piece rate.

Piece Rate or “Piece Work™. “Work paid for according to the number of units turned out.”
(AMERICAN HERITAGE DICTIONARY definition.) Consequently, a piece rate must be based
upon an ascertainable figure paid for completing a particular task or making a particular piece of
goods.

Examples of piece rate plans can be as diverse as the following:

1. Automobile mechanics paid on a “book rate” (i.e., brake job, one hour and fifty minutes,
tune-up, one hour, etc.) usually based on the Chilton Manual or similar;

2. Nurses paid on the basis of the number of procedures performed;
3. Carpet layer paid by the yard of carpet laid;
4. Technician paid by the number of telephones installed;

5. Factory worker paid by the widget completed,;
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6. Carpenter paid by the linear foot on framing job.

2.5.3 A piece rate plan of compensation may include a group of employees who share in the wage
earned for completing the task or making the product.

2.5.4 Commission. Labor Code § 204.1 defines commissions as: “Compensation paid to any person
for services rendered in the sale of such employer’s property or services and based
proportionately upon
the amount or value thereof.” Keyes Motors v. DLSE (1987) 197 Cal.App.3d 557. If the
compensation is based on a percentage of a sale, the compensation plan is a commission. On the
other hand, a compensation plan which pays employees for the number of pieces of goods
finished, the number of appointments made or the number of procedures completed, is based on a
piece rate,

2-2 MAY, 2007
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2.5.5

2.55.1

2.5.5.2

2.6

2.6.1

not a commission rate; though such compensation plans often refer to the payment
as
“commission”

Again, as with a piece rate plan, a commission plan may include a group of
employees who share in the commissions earned. (See detailed discussion of
commissions at Section 34 of this Manual)

Bonus Defined. A bonusis money promised to an employee in addition to the month
ly salary, hourly wage, commission or piece rate usually due as compensation. The
word has been defined as: “An addition to salary or wages normally paid for
extraordinary work. An in ducement to employees to procure efficient and
faithful service.” Duffy Bros. v. Bing & Bing, 217 App.Div. 10, 215 N.Y.S. 755, 758
(1939). Bonuses may be in the form of a gratuity where there is no promise for
their payment; or they may be a contractually required payment where a promise
is made that a bonus will be paid in return for a specific result (i.e., exceeding a m
inimum sales or piece quota). (See detailed discussion of B onuses at Section 35 of
this Manual)

Piece rate and commission plans may be in addition to an hourly rate or a salary rate
of pay. Such plans may also be in the alternative to a salary or hourly rate. As an
example, compensation plans may include salary plus commission or piece rate;
or a base or guaranteed salary or commission or piece rate whichever is greater.

Bonus Plans Distinguished. Bonuses are in addition to any other rem uneration
rate and are predicated on performance over and above that which is paid for
hours worked, pieces made or sales completed. A bonus is paid over and above
wages earned for extraordinary work performance or as an inducement to
employeesto remain in the employ of the employer.

Wages Not Ordinary Debts . The California and federal courts have established
the principle that wages are not ordinary debts. They are preferred over all other
claims because of the economic po sition of the average worker and his/her
dependence on the regular payment of wages for the necessities of life. IWC v.
Superior C ourt Kern C ounty (1980) 27 Cal.3d 690; 166 Cal.Rptr. 331 (appeal dism.,
cert. den. 101 S.Ct. 602;449 U.S.

1029; Reid v. O verland M achined Pro ducts (1961) 55 Cal.2d 203; 359 P.2d 251; 10
Cal.Rptr.

819. In the later case of Boothby v. Atlas M echanical, Inc. (1992) 6 Cal.App.4th 1595,
1601, the court noted that under California law, wages “are jealously protected by
statutes for the benefit of employees.”

Both California and federal law prohibit imprisonment fordebt (unlawful and
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violative of individual rights). It should be noted, however, that the courts have
upheld criminal cases which involv ed imp risonm ent for failure to pay wages
when there is the ability to pay. Cases define the analytical framework applicable
to claimed violations of the prohibition against imprisonment for debt.

2.6.2 It is not, however, every failure to pay wages which is subject to criminal sanctions.
In

Inre Trombley (1948) 31 Cal.2d 801, the court reviewed the assertion that Labor
Code

§ 216, violated the prohibition against imprisonment for debt. Citing the
fraud exception to the imprison ment for de bt prohibition, th e court noted the
prohibition
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was “adopted to protect the poor but honest debtor who is unable to pay his debts, and
[was] not intended to shield a dishonest man who takes an unconscionable advantage
of another.” The court recognized that wages were not ordinary debts, that workers are
particularly dependent on wages and that it was a matter of essential public policy that
workers receive their pay when due. The court stated: “An employer who knows that
wages are due, has the ability to pay them, and still refuses to pay them, acts again
st good morals and fair dealing, and necessarily intentionally does an act which
prejudices the rights of his employee. Such conduct amounts to a ‘case of fraud’
within the meaning of the exception to the constitutional prohibition and may be
punished by statute.” Trombley’s formulation has been ap plied and ex panded in
subsequent cases.

Extension Of Enforcement Coverage Of California Wage Statutes To Some
Public Employees. Effective January 1, 2001, Labor Code § 220 has been amended
to extend coverage of Division 2, Part 1, Chapter 1, Article 1 (88 200-243) to
employees of the State of California except 88 201.5, 201.7, 203.1, 203.5, 204,
204a,

204b, 204c, 204.1, 205, and 205.5.

Note. Labor Code § 220(b) still exempts counties, incorporated cities, towns or other
municipal corporations from the provisions of Labor Code 8§88 200-211 and 215-219.

The above would include such entities as hospital districts, etc. (See DLLE v. EI Camino
Hospital District (1970) 8 Cal. App.3d, Supp. 30)
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3.2.2

3.2.2.1

3.2.3

WAGES PAYABLE ON TERMINATION.

Labor Code § 201.

If an employer discharges an employee, the wages earned and unpaid at the time of discharge are
due and payable immediately. An employer who lays off a group of employees by reason of the
termination of seasonal employment inthe curing, canning, or drying of any variety of perishable
fruit, fish or vegetables, shall be deemed to have made immediate payment when the wages of said
employees are paid within such reasonable time as may be necessary for computation and payment
thereof; provided, however, that such reasonable time shall not exceed 72 hours, and further
provided that payment shall be made by mail to any such employee who so requests and designates
a mailing address therefor.
The general rules for the payment of wages upon termination are found at Labor Code
8 201, et seq. Section 201 provides that in the event an employee is discharged, the
wages earned and unpaid atthe time of the discharge are due and payable immediately.
There is an exception for employees in “seasonal employment in the curing, canning,
or drying of any variety of perishable fruit, fish or vegetables” so long as wages of
such employees are paid within 72 hours.

Employees in the curing, canning or drying occupations may be paid by mail if the
employee so requests and designates a mailing address. The time for payment by mail
under this very limited exception will, under California law, be timely if the wages
are mailed within seventy-two hours of the termination. (See C.C.P. § 1013(a))

Layoff . If an employee is laid off withouta specific return date within the normal pay
period, the wages earned up to and including the lay off date are due and payable in
accordance with Section 2 01. (Cam pos v. EDD (1982) 132 Cal.A pp.3d 961; 183
Cal.Rptr.

637; see also O.L. 1993.05.04 and O.L . 1996.05.30) If there is a retum date within
the pay period and the employee is scheduled to return to wo rk, the wages m ay be
paid at the next regular pay day.

Sale Of Business Constitutes Discharge. In California, the sale of a business (see
Section 40 of this Manual for a discussion of the term “bulk sale”) entails certain rights
and responsibilities on the part of the employees and the employer. California courts
have held that a sale of the business constitutes a termination of the employment and
that unemployment benefits are not a prerequisite to the right to receive wages or
benefits due the employee at the time of the termination. (Chapin v. Fairchild Camera and
Instrument Corp. (1973) 31 Cal.App.3d 192) This result is consistent with Labor Code
§2920(b) and common law contract theories; i.e., a obligor (the employer who owes the
wages or benefits) may not substitute another obligor (the buyer) in his or her place
without the express written consent of the obligee (the employee).

Labor Code § 201.5—- Motion Picture Production. This section was amended in the
1998 legislative session and as a result, affects all employees engaged in motion


http://www.dir.ca.gov/dlse/opinions/1993-05-04.pdf
http://www.dir.ca.gov/dlse/opinions/1996-05-30.pdf
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picture production. The amended section now requires that all employees in the
motion picture industry (not only those at remote locations as under the previous law)
who are laid off (employment is terminated but the employee retains eligibility
for re- employment) must be paid their final wages by the next regular payday. By
contrast,
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3.3

3.4

3.5

3.6

3.7

the section further providesthat employeeswho are discharged must be paid their final
wages within 24-hours. The section does not, however, change the requirements of
Section 202 respecting employees who quit.

Labor Code § 201.5 covering employees in the motion picture industry now also
contains a unique provision that wages due a laid off or discharged employee in the
motion picture industry may be paid by mail (note that the mail payment may be at the
employer’s discretion since there is no requirement that the employee request the
payment by mail) and the date of the mailing shall constitute the date of payment for
purposes of the section.

Labor Code § 201.7 - Oil Well Drilling. This section provides an exception from the
immediate payment provisions of Labor Code 8 201 for employees “engaged in the
business of oil drilling.” While the Legislative intent language states that the reason
for the exception is that “their employment at various locations is often far removed
from the employer’s principal administra tive offices,” the section does not limit the
exception only to situations where the worker was employed at a distant location.
Thus, any worker “engaged in the business of oil drilling” appear to be exempted
from the requirement that a discharged employee must be paid immediately.

Labor Code 8 202 — E mployee Who Quits:

If an employee not having a written contract for a definite period quits his employment, his wages
shall become due and payable not later than 72 hours thereafter, unless the employee has given
72 hours previous notice of his intention to quit, in which case the employee is entitled to his
wages at the time of quitting. Notwithstanding any other provision of law, an employee who quits
without providing a 72-hour notice shall be entitled to receive payment by mail if he or she so
requests and designates a mailing address. The date of the mailing shall constitute the date of
payment for purposes of the requirement to provide payment within 72 hours of the notice of
quitting.
Meaning Of Term : “For A Definite Period”. If a written contract contains a
specific term of employment (usually one year, but it may be less) and is notterminable
by either party except for cause, the contractis one for a definite period of time. If, on
the other hand, either party may, during the term of the contract, terminate the
employment simply by giving notice of such intention, it is not a written contract for
a definite period. (O.L. 1999.09.23)

Except where otherwise provided by statute, a quittingemployees who has given notice
of his or her intention to quit 72 hours in advance must be paid attime of termination.

Payment By Mail: Quitting employees must return to the office or agency of the
employer in the county where the work was performed to recover wages after quitting
except, of course, where the worker has given 72 hours notice or where the worker has
requested payment by mail and provided an address. (Labor Code § 202; see also, Labor
Code 8 208 and see also Sections 4.3 and 7.4 of this manual)


http://www.dir.ca.gov/dlse/opinions/1999-09-23.pdf
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Note: Labor Code § 205.5 was amended in the 1997 Legislativ e session and as a re
sult, all agricultural employees subject to the section who quit their employment (as
well as those who are discharged) are entitled to receive waiting time penalties if they
are not paid in a timely manner.

Extension Of Enforcement Coverage Of Califomia Wage Statutes To Some
Public Employees. Effective January 1, 2001, Labor Code § 220 has been amended
to extend the coverage of Labor Code 8§ 201, 202, 203, 204.2, 206, 207, 208 and
209 to employees of the State of California.

Note. Labor Code § 220(b) still exempts counties, incorporated cities, towns or other
municipal corporations from the provisions of Labor Code 8§88 200-211 and 215-219.

This would include hospital districts, etc. (See DLLE v. EI Camino Hospital District
(1970) 8 Cal.App.3d Supp. 30)
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4.2

PENALTY FOR FAILURE TO PAY WAGES ON TERMINATION.
Labor Code Section 203.

If an employer willfully fails to pay, without abatement or reduction, in accordance with Sections
201, 201.5, and 202, and 205.5, any wages of an employee who is discharged or who quits, the
wages of such employee shall continue as a penalty from the due date thereof at the same rate until
paid or until an action therefor is commenced; but such wages shall not continue for more than
30 days. An employee who secretes or absents himself or herself to avoid paymentto him or her,
or who refuses to receive the payment when fully tendered to him or her, including any penalty
then accrued under this section, is not entitled to any benefit under this section for the time during
which he or she so avoids payment.

Suit may be filed for these penalties at any time before the expiration of the statute of limitations

on an action for the wages from which the penalties arise.
As stated in the recent California case of Mamika v. Barca (1998) 68 Cal. App.4th 487,
492: “The reasons for this penalty provision are clear. ‘Public policy has long
favored the “full and prompt payment of wages due an employee.” ‘[W]ages are not
ordina ry debts...[B]ecause of the econo mic position of the average worker and, in
particula r, his dependence on wages for the necessities of life for h imself and his
family, it is essential to the public welfare that he receive his pay” promptly.” (Pressler
v. Donald L. Bren Co. (1982) 32 Cal.3d 831, 837)... “Section 203 reflects these policy
concerns. The statute is designed to ‘co mpel the prompt pay ment of earned wages;
the section is to be given a reasonable but strict construction’ [against the employer].
(Barnhill v. Robert Saunders
& Co0.(1981) 125 Cal.App.3d 1, 7) “The object of the statutory plan is to encourage
employers to pay amounts concededly owed by [them] to [a] discharged or terminated
employee without undue delay and to hasten settlement of disputed amounts.” (Triad
Data Services, Inc. v. Jackson (1984) 153 Cal.App.3d Supp. 1, 11.)".

The above languag e reflects the strong view California courts take regarding
imposition of the penalty wage provided in Labor Code § 203.

Willfu lly. The statute provides the penalty if the employer “willfully” fails to pay
the wages due. The definition of “willful” for purposes of Labor Code § 203 has been
determined by the California courts and is summarized at Title 8, California Code of
Regulations, § 13520:

A willful failure to pay wages within the meaning of Labor Code Section 203 occurs when an
employer intentionally fails to pay wages to an employee when those wages are due. However, a
good faith dispute thatany wages are due will preclude imposition of waiting time penalties under
Section 203.

A ‘good faith dispute’ that any wages are due occurs when an employer presents a defense, based
in law or fact, which, if successful, would preclude any recovery on the part of the employee. The
fact that a defense is ultimately unsuccessful will not preclude a finding that a good faith dispute
did exist. Defenses presented which,under all the circumstances, are unsupported by any evidence,
are unreasonable, or are presented in bad faith, will preclude a finding ofa “good faith dispute’. (8
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C.C.R. § 13520) (Emphasis added)

Note. As the C.C.R. states, the “good faith dispute” if successful, would have to
preclude any recovery bythe employee. Inother words, an employer cannot withhold

all of the wages due an employee based on a purported good faith dispute as to a
portion of those wages. Any undisputed wages must be paid pursuantto the applicable
law.

If it is determined that a good faith dispute exists as to whether any wages are due
(even if, after resolution of the dispute wages are found to be due), the employer’s
failure to pay is not willful, and the emplo yee is not entitled to wa iting time pena
Ities. The concept of a good faith defense to Section 203 penalties is supported by
existing case law. (Davisv. Morris (1940) 37 Cal.App.2d 269) It must be shown
that the employer owes the debt and has failed to pay it. The employer is not denied
any legal defense as to the validity of the claim . (Barnhill v. Saunders (1981) 125
Cal.App.3d 1)

The civil penalty assessed under Labor Code § 203 does not require that the employer
intended the action; merely that the action occurred and it was within the employer’s
control. (Davis v. Morris (1940) 37 Cal.App.2d 269; 99 P.2d 345)

Termination of Emp loyment. Employment may be terminated by any of the
following:

(a) Expiration of its appointed term. (Labor Code § 2920)

(b) Extinction of its subject. (Labor Code 8 2920) (See also discussion at
3.2.2.1 of this Manual regarding termination upon sale of business.)

(c) Death of the employee or the employer. (Labor Code §§ 2920, 2921)

(d) The employee’s or the employer’s legal incapacity to act as such. (Labor Code
8§ 2920 2921)

(e) Termination at will by employer when employment is not for a specified
period. (Labor Code §2922)

(f) Termination by employee voluntarily or as a result of willful breach of the
employment contract by employer. (Labor Code § 2925)

Wages Due Quitting Employee. As discussed at Section 3.4 of this Manual,
wages due most employees who quit are due within 72 hours after resignation unless
72 hours previous notice was given. Under most circumstances a quitting employee m
ust return to the office or agency of the employer in the county where the work was
performed for his or her wages. (See Section 7.4 of this Manual)

There may, however, exist circumstances created by the employer which would
prevent an employee from returmning for the wages or which would make the return an
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exercise in futility. (O.L. 1986.09.15) Under tho se circumstances, the penalty wage
provided by Section 203 may apply.

4.3.2 Payment by M ail. Labor Code § 202 provides that an employee may elect to
receive
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termination wages by mail. In those cases, the date of the mailing constitutes the date
of payment. In the event that the employer contends that the em ployee elected to
receive termination wages by mail, it is necessary that the employer prove (1) that the
employee chose this method of delivery and (2) that the check was received by the

employee. See Villafuerte v. Inter-Con Security Systems, Inc. (2002) 96 CaI.App.4th
Supp. 45

Labor Code 88 201.5 and 201.7 do not require an election by the employee; the employer
may choose to pay the wages by mail and the date of mailing will be considered the date of
payment. In the event the employer unilaterally chooses to deliver the termination of wages
by mail, the employer must not only prove that the letter was mailed to the correct address
but, since the employee did not assent to receipt by this method, it must prove that the check
was received by the

employee. See Villafuerte v. Inter-Con Security Systems, Inc. (2002) 96 Cal.App.4™,

Supp. 45

Any Wages. “Any wages” includes any amount due as wages (see Labor Code 8 200, see
also, DIR, DLSE v. Ul Video, 55 Cal.App.4™ 1084,1091); but does not include expenses.
(Hagin v. Pac. Gas & Elec. 152 Cal.App.2d 93).

Failure to pay an employee all premium pay required by the Labor Code and Wage Orders
as required by Labor Code 88 201 and 202, such as overtime premium, reporting time pay,
meal period/rest period premium, and split shift premium pay, may entitle an employee to
waiting time penalties.

30 Days. Penalties continue for up to 30 calendar days. The statutory reference is to 30
actual days’ worth of wages. Waiting time penalties for a specific number or days are
computed by multiplying the employee’s daily wage rate by the specified number of days
since the payment of the wages became due.

“[U]Inpaid wages continue to accrue on a daily basis for up to a 30-day period. Penalties accrue not
only on the days that the employee might have worked, but also on nonworkdays... The critical
computation required by section 203 is the calculation of a daily wage rate, which can then be
multiplied by the number of days of nonpayment, up to 30 days...[A] somewhat similar method...used
to compute overtime compensation, i.e., the employee’s regular rate of pay is computed by dividing
the total weekly salary by no more than 40 hours (citations)... This method of calculation has been
used by a number of courts, but without much analysis.” (Mamika v. Barca (1998) 69 Cal.App.4™ 487,
492-493).
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45  Action. Payment of the wages, or the commencement of an action, stops the penalties from
accruing.
An action is commenced by filing in court. (See Code of Civil Procedure § 22). Filing a claim
with the Labor Commissioner is not considered the filing of an action and does not prevent the

penalties from continuing to accrue. (Cuadra v. Millan (1998) 17 Cal.4™ 855, 72 Cal.Rptr2d
687).

4.6 Payment Of Wages Not Calculable Until After Termination. There are situations where wages
(i.e., some commissions) are not calculable until after termination and, thus, are not due until that

DIVISION OF LABOR STANDARDS ENFORCEMENT
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time. The employer has an obligation to pay those wages as soon as the amount is ascertainable
and failure

to pay those wages at that time will result in imposition of waiting time penalties. (See discussion
at

O.L. 1999.01.09).

4.6.1 Inability to pay is not a defense to the failure to timely page wages under Sections 201 and 202
and does not relieve the employer of penalties under Section 203. As noted above, the civil
penalty assessed under Labor Code § 203 does not require that the employer intended the action;
merely that the action occurred and it was within the employer’s control. (Davis v. Morris
(1940) 37 Cal.App.2d
269, 99 P.2d 345).
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In addition, of course, ignorance of the law is no excuse. (Hale v. Morgan (1978) 22
Cal.3d 388, 396) Thus, failure to comply with the payment sections based on the fact
that the employer did not know of the requirements is not an excuse.

The case of Diaz, et al v. Slaten (Placer Co. Sup. Crt. Appl Dept. (1997) unpub. opinion)
attached, accurately reflects the DLSE policy. The opinion of the court, adopted the
view of the DLSE. (See O.L. 1996.11.20)

Payment Of Wag es By Insu fficient Funds I nstrument. Any employee who, during
the regular course of employment or upon discharge, is paid with a non-sufficient funds
instrument is entitled to recover a penalty of one day’s pay for each day those wages
remain unpaid . The pe nalty shall not excee d thirty days’ of wages. (Labor Code §
203.1)

Penalty Applies To Wages During The Course Of Employment Or At Time Of
Termination. Itis important to note that the penalty provided in Labor Code § 203.1
applies to any wages paid with a non-sufficient funds instrument. Thus, if an employee
is paid during the regular course of employment with a non-sufficient funds check the
employee is entitled to recover penalties for each day the wages remain unpaid up to
a thirty-day maximum.

If the NSF check is provided for payment of final wages owed pursuant to 88 201,
201.5, 202, or 205, the employer would be subject to penalties both for payment by
NSF check under 8 203.1 and for penalties under 8 203 for late payment of final wages.

The penalties also apply to non-payment of “fringe benefits”. This provision has not
been tested in the California courts and the issue of the pre-emptive effect of ERISA
may play a role in the final analysis of any case brought under this section.

The penalty provided in Section 203.1 is not applicable if the employee recovers the
service charge authorized by Section 1719 of the Civil Code.
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PAYMENT OF REGULARLY SCHEDULED WAGES.

§ 204 - Payment Of Wages During Course Of Employment:

All wages, other than those mentioned in Section 201, 202, 204.1, or 204.2, earned by any
person in any employment are due and payable twice during each calendar month, on days
designated in advance by the employer as the regular paydays. Labor performed between the
1st and 15th days, inclusive, of any calendar month shall be paid for between the 16th and the
26th day of the month during which the labor was performed, and labor performed between
the 16th and the last day, inclusive, of any calendar month, shall be paid for between the 1st
and 10th day of the following month. However, salaries of executive, administrative, and
professional employees of employers covered by the Fair Labor Standards Act, as set forth
pursuant to Section 13(a)(1) of the Fair Labor Standards Act, as amended through March 1,
1969, in Part 541 of Title 29 of the Code of Federal Regulations, as that part now reads or
may be amended to read at any time hereafter, may be paid once a month on or before the
26th day of the month during which the labor was performed if the entire month's salaries,
including the unearned portion between the date of payment and the last day of the month,
are paid at that time. Notwithstanding any other provision of this section, all wages earned
for labor in excess of the normal work period shall be paid no later than the payday for the
next regular payroll period.

However, when employees are covered by a collective bargaining agreement that provides
different pay arrangements, those arrangements shall apply to the covered employees.

The requirements of this section shall be deemed satisfied by the payment of wages for
weekly, biweekly, or semimonthly payroll if the wages are paid not more than seven
calendar days following the close of the payroll period.
Wages must be paid according to a regularly-set schedule. (See Labor Code 8
207 regarding Payday Notice requirements.) The Legislature has established the
general guidelines for payment in Labor Code § 204. In most cases the emplo yee
must be paid at least twice per mo nth within the time set forth in the applicable
Labor Code section.

Payment of Overtime Wages. Section 204 permits payment of wages earned for
labor *“in excess of the normal work period” to be delayed until no later than the
payday for the next pay period. Only the payment of overtime premium wages
may be delayed to the payday in the following pay period; the straight time wages
must still be paid within the time set forth in the applicable Labor Code section in
the pay period in which they were earned; or, in the case of employees who are
paid on a weekly, biweekly, or semi- monthly basis, not more than 7 (seven)
calendar daysfollowing the close of the payroll period.

Caveat: Weekly Payment of Wages Covered Under Labor Code § 204b. Note
that most workers paid on a weekly basis must be paid pursuant to the provisions
of Labor Code § 204 within seven days.

Section 204 also provides exceptions which allow the payment of salary, for
those employees who are exempt under the Fair Labor Standards Act, once a
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month.

5.2.4 Base salary must be paid pursuant to the provisions of Labor Code § 204; how
ever, certain exceptions are provided in the statute for specified extraordinary
wages. For instance, if a bonus (see definition at Section 2.5.5 of this Manual)
is calculated on a quarterly basis, the bonus need not be paid u ntil the regular
payday following the date
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5.2.5

5.3

5.3.1

5.3.2

5.3.3

5.3.4

upon which the b onus is calculated . (O.L. 1986.12.23) Wages “earned in excess of
the normal work period” (i.e., payment for unscheduled overtime work) need not be
paid until the following pay period; unless, of course, “regular overtime” or extended
hours which is scheduled to occur for a period of time is involved, in which case the
wages for these hours must be paid pursu ant to Labor C ode § 204 . (O.L.
1988.05.05) The Opinion Letters listed here, plus O .L. 1993.04.19, present a
number of issues which may be raised.

Payment Of Commission Wages. In some instances commission wages are not
ascertainable at the time of a sale or transaction and must be calculated based on later
develo pments (i.e., receipt of paym ent, shipp ing, etc.) Commission wages are due
and payable when they are reasonably calculable.

§ 204(a) — Payment of Wages at Central Place:

When workers are engaged in an employment that normally involves working for several
employers in the same industry interchangeably, and the several employers, or some of them,
cooperate to establish a plan for the payment of wages at a central place or places and in
accordance with a unified schedule of pay days, all the provisions of this chapter except 201, 202,
and 208 shall apply. All such workers, including those who have been discharged and those who
quit, shall receive their wages at such central place or places.

This section shall not apply to any such plan until 10 days after notice of their intention to set up
such a plan shall have been given to the Labor Commissioner by the employers who cooperate
to establish the plan. Having once been established, no such plan can be abandoned except after
notice of their intention to abandon such plan has been given to the Labor Commissioner by the
employers intending to abandon the plan.
The central place is required to maintain the time records, pay each worker for his or
her total time worked in each pay period, and deduct and report taxes.

Both discharged and quitting employees must be paid at the central place. Employers
intending to start a central pay plan must provide DLSE with a signed notice to that
effect. Wages of such employees may not be assigned. (Labor Code § 300(f); see
Section 18.3 of this M anual) Such pay plan cannot be im plemented until ten (10)
days after notice of the intent to adopt the plan has been received by the Labor
Commis- sioner. The plan may not be abandoned without giving prior written notice
toDLSE.

8 204c — Certain Exec utive, Administrative Or Professional Employees:

Section 204 shall be inapplicable to executive, administrative or professional employees who are
not covered by any collective bargaining agreement, who are not subject to the Fair Labor
Standards Act, whose monthly remuneration does not include overtime pay, and who are paid
within seven days of the close of their monthly payroll period.
Labor Code § 204c provides an exemption from the provisions of Section 204 for
exempt employees and allows such employees to be paid monthly under the limited
circumstances set out in the statute. Each of the following circum stances must be met


http://www.dir.ca.gov/dlse/opinions/1986-12-23.pdf
http://www.dir.ca.gov/dlse/opinions/1988-05-05.pdf
http://www.dir.ca.gov/dlse/opinions/1993-04-19.pdf
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in order for an employee to be subject to Section 204c:
1. Employee not covered by a collective bargaining agreement;
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5.4

5.4.1

5.4.2

5.5

2. Employee not subject to the Fair Labor Standards Act (See regulations at Title
29, Part 541, Code of Federal Regulations for definitions);

3. Employee whose monthly remuneration does not include overtime

pay;

4. Employee is paid within seven days of the close of the monthly payroll
period.

8 204.1 - Comm issioned Vehicle Salespersons:

Commission wages paid to any person employed by an employer licensed as a vehicle
dealer by the Department of Motor Vehicles are due and payable once during each calendar
month on a day designated in advance by the employer as the regular payday.
Commission wages are compensation paid to any person for services rendered in the sale of
such employer's property or services and based proportionately upon the amount or value
thereof.

The provisions of this section shall not apply if there exists a collective bargaining
agreement between the employer and his employees which provides for the date on which
wages shall be paid.

The Legislature enacted Section 204.1 to permit the monthly payment of
commission wages by employees employed by employers licensed as vehicle
dealers. Mechanicsand other employees performing repair or related services are
not “commissioned” employe es. (See Keyes Motors v. DLSE (1987) 197
Cal.App.3d 557; 242 Cal.Rptr. 873) Also see, Sections 2.5.4 and 34.1 of this M
anual.

Section 204.1 does not app ly in those cases where there is a CBA which provides a
date when comm issioned wag es shall be paid. (See discussion of law regarding
handling of claims for work performed where a CBA is in effect at Section 7.5.2
of this Manual)

8 204.2 — Wages Of Exempt Employees In Addition To Salary:

Salaries of executive, administrative, and professional employees of employers covered by the
Fair

Labor Standards Act, as set forth pursuant to Section 13(a)(1) of the Fair Labor Standards Act
of

1938, as amended through March 1, 1969, (Title 29, Section 213 (a)(1), United States
Code) in

Part 541 of Title 29 of the Code of Federal Regulations, as that part now reads, earned for
labor

performed in excess of 40 hours in a calendar week are due and payable on or before the 26th
day

of the calendar month immediately following the month in which such labor was
performed. However, when such employees are covered by a collective bargaining
agreement that provides different pay arrangements, those arangements will apply to the
covered employees.
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55.1 Section 204.2 sets forth the requirement for pay for work in excess of the
normal workweek for Executive, Administrative, and Professional employees of
employers covered by the Fair Labor Standards Act. Section 204.2 provides
that co ntract- generated wages earned by these classes of employees for labor
performed in excess of
40 hours in a calendar week are due and payable on or before the 26th of the
calendar month following the month in w hich the work was performed. This
section does not apply to those employees covered by a collective bargaining agre
ement that provides for a different pay arrangement.

5.6 8 205 — Certain Occupations Where Employees Receive Room And Board:

In agricultural, viticultural, and horticultural pursuits, in stock or poultry raising, and in
household domestic service, when the employees in such employments are boarded and
lodged by the employer, the wages due any employee remaining in such employment
shall become due and
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5.6.1

5.6.2

5.6.3

5.6.4

5-4

payable once in each calendar month on a day designated in advance by the employer as the
regular payday. No two successive paydays shall be more than 31 days apart, and the payment
shall include all wages up to the regular payday. Notwithstanding the provisions of this section,
wages of workers employed by a farm labor contractor shall be paid on payroll periods at least
once every week on a business day designated in advance by the farm labor contractor. Payment
on such payday shall include all wages earned up to and including the fourth day before such

payday.
The Legislature has provided in Section 205 that in specified agricultural and domestic
occupations paydays may be on a monthly basis when the employee is lodged and
boarded by the employer. These provisions are applicable only when the following
conditions exist:

1. The employment is in agriculture, viticulture, horticulture, stock raising,
poultry raising or household domestic service;

2. The employee is boarded and lodged by the employer;
3. Paydays are designated and are never more than 31 days apart;
4. The wage payments include all wages owed up to the payday.

Employees Of Farm Labor Contractors May Not Be Paid On The Schedule Set
Out In Section 205. Employees of farm labor contractors must be paid at least once
per week on a business day previously designated by the farm labor contractor.
Payment must include all wages earned up to and including the fourth day before such
weekly payday.

§ 205.5 — Most Agricultural Emp loyees: Excluding those employees mentioned in
Labor Code 8§ 205, e mploy ees of ag ricultural e mploy ers are req uired to be paid at
least twice each month within seven days of the end of the pay period. Note the
statutory change in 1997 which e xtends the right to penalty wages for covered
agricultural employees who quit.

Section 205.5 defines agricultural employees by reference to the definition contained
in Labor Code §1140.4.

JUNE, 2002



DIVISION OF LABOR STANDARDS ENFORCEMENT
ENFORCEMENT POLICIES AND INTERPRETATIONS
MANUAL

6.1

6.1.1

6.2

6.3

6.4

COMPENSATING TIME OFF.

For purposes of calculating overtime under the Industrial Welfare Commission Orders,
Labor Code 8§ 204.3 has been adopted by the Legislature providing its view of the use of
“compensating time off.” The adoption of that language has precluded the Division from
promulgating or enforcing any other “compensatory time” provisions. Thus, the Division
policy concerning compensatory time which had been in effect for many years may no
longer be applied. Further, in view of the language now contained in Labor Code § 513,
private employers in California (see caveat, below) may not utilize “compensatory time”
provisions.

Caveat: The provisions of Section 204.3 are patterned on provisions found in 29 U.S.C.
8 207(0). It should be noted that these compensatory time provisions are only
applicable under the federal law to state and local government employees; the
compensating time

provisions under federal law are not applicable to employees of private employers.

Any employer utilizing the provisions of Section 204.3 should be advised of this caveat
as use of the compensating time provisions of the state law may result in violation of the
federal law.

New “Makeup Work Time” Provisions Adopted By Legislature Are Now Part of
IWC Orders Promulgated In 2000. The IWC incorporated the language of Labor
Code § 513 into each of the orders except 14 :

If an employer approves a written request of an employee to make up work time that is or
would be lost as a result of a personal obligation of the employee, the hours of that
makeup work time, if performed in the same workweek in which the work time was lost,
may not be counted towards computing the total number of hours worked in a day for
purposes of the overtime requirements specified in Section 510 or 511, except for hours
in excess of 11 hours of work in one day or 40 hours in one workweek. An employee
shall provide a signed written request for each occasion that the employee makes a
request to make up work time pursuant

to this section. An employer is prohibited from encouraging or otherwise soliciting any
employee to request the employer’s approval to take personal time off and make up the
work hours within the same week pursuant to this section.

Labor Code 8§ 513 Outlines A “Makeup Work Time” Exception, As Opposed to
A Compensating Time Off Provision. With the adoption by the Legislature of
Labor Code

8§ 513 there now exists a system to provide a certain amount of flexibility without

compromising the 8-hour day concept.

See Section 48.2 of this Manual for further guidance regarding “Makeup Work Time.”
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See Labor Code 8§ 554 regarding exemption of agricultural employees from certain provisions of the Labor
Code.
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7
7.1

7.1.1

7.1.2

7.1.3

7.1.4
7.2

Paid:

7.2.1

WAGE PAYMENT -CONDITIONS AND TIME AND PLACE.

§ 206 — Conceded Wages Must Be Paid Without Condition:

(a) In case of a dispute over wages, the employer shall pay, without condition and within the
time set by this article, all wages, or parts thereof, conceded by him to be due, leaving to the
employee all remedies he might otherwise be entitled to as to any balance claimed.

(b) If, after an investigation and hearing, the Labor Commissioner has determined the validity
of any employee's claim for wages, the claim is dueand payable within 10 days after receipt of
notice by the employer that such wages are due. Any employer having the ability to pay who
willfully fails to pay such wages within 10 days shall, in addition to any other applicable
penalty, pay treble the amount of any damages accruing to the employee as a direct and
foreseeable consequence of such failure to pay.

Section 206 requires an emp loyer, in case of a dispute over the amount of wages

due, to pay, without condition, any amount conceded due in accordance with the

time limits set forth in Article 1 of the Labor Code. (See Labor Code 8§ 201,

201.5, 201.7, 202,

204, 204b, 204.1, 203.2, 205 and 205.5; Reidv. Overland Machined Products (1961)

55

Cal.2d 203, 207)

No Conditions May Be Put On Paym ent Of Conceded Wages. This
section compels prompt payment of all wages conceded due and expressly
precludes the employer from conditionally offering the disputed amount as a
means of coercing the employee into settling the disputed wage claim. (Reid v.
Overland Machined Products, supra,

55 Cal.2d at 207)

An accord and satisfaction (See Section 31.7 of this Man ual for definition) is
invalid if entered into in violation of the terms o f Section 20 6. (Reid v. Overland
Machined Products, supra, 55 Cal.2d at 208)

The employee has a right to recover damages in acivil action not through DLSE.
§ 206.5 — Release Of Claim Of Wages Illegal Unless Wages Previously

No employer shall require the execution of any release of any claim or right on account of
wages due, or to become due, or made as an advance on wages to be earned, unless
payment of such wages has been made. Any release required or executed in violation of
the provisions of this section shall be null and void as between the employer and the
employee andthe violation of the provisions of this section shall be a misdemeanor.
Existence Of Release Does Not Preclude Employee From Pursuing Un
paid Wages. Section 206.5 prohibits an employer from requiring the execution of
a release of any wage claim or right to wages due before payment of those wages
has been made. In addition, the section provides that any such release is null and
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void as between the employer and the employee and further, that the violation of
this section by the employer is a misdemeanor. The existence of a release does not
preclude the employee from pursuing a claim for the wages if the wages, in
fact, had not been paid. The question whether the wages, in fact, had been paid,
is one of fact and must be determined based on the testimony and information
submitted.

7.2.1.1  There are exceptions to the general rule stated above such as supervised settlements
in pending Berman Hearing pro ceeding s (permitted by Labor Code § 98.2(e));
stipulated
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7.2.2

7.2.2.1

7.3

7.3.1

7.4

7.4.1

7.4.2

7.4.3

7.5

settlements in court actions where the principles of res judicata, merger or bar apply,
and voluntary dismissal with prejudice coupled with a settlement operates to bar a new
action.

Settlement By DLSE. (1) If the Division enters into a settlement in a claim for
minimum wages or overtime, an employee will be bound if he or she accepts the
benefits demanded and obtained through settlement (Labor Code 8 1193.5) or the
employee consents to bringing the action in which settlement is reached (Labor Code
8 1193.6); (2) in the event of a claim for wages of any kind the employee will be
bound if he or she agre es to sign the release required by the DLSE as a condition of
receiving settlement benefits obtained by DLSE.

The DLSE is invested with broad authority to act on behalf of employees in a fiduciary
capacity and to generally supervise and oversee settlements for their benefit. (See
Labor Code 8§ 90-106; 1193.5; 1193.6)

8 207 — Re quired Notices Of Payd ays And Place Of Payment:

Every employer shall keep posted conspicuously at the place of work, if practicable, or otherwise
where it can be seen as employees come or go to their places of work, or at the office or nearest
agency for payment kept by the employer, a notice specifying the regular pay days and the time and
place of payment, in accordance with this article.
Notice Of Time And Place Of Regular Payday. Under the provisions of this
section, employers must post a notice setting forth the schedule of paydays; it must be
posted where the employees can see it. There is no specific form required for the
payday notice so long as it lists all of the required information. DLSE form 8 may be
used.

8 208 — Place Of Payment Of Wages At Termination:

Every employee who is discharged shall be paid at the place of discharge, and every employee who
quits shall be paid at the office or agency of the employer in the county where the employee has
been performing labor. All payments shall be made in the manner provided by law.
Section 208 states where wage payments due to discharged or quitting employees are
to be made — at the office of the emp loyer in the county where the employee performed
the labor.

Discharged Employees. The section specifically states that discharged employees
must be paid at the place of discharge.

Quitting Employees. The section provides that employees who quit their employment
must be paid at the office or agency of the employer in the county where the employee
has been performing labor. (Cf. Section 4.3.1 of this Manual for exception to this rule.)

§ 209 — Wage Payment In Event Of Strike.

In the event of any strike, the unpaid wages earned by striking employees shall become due and
payable on the next regular pay day, and the payment or settlement thereof shall include all
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amounts due the striking employees without abatement or reduction. The employer shall return
to each striking employee any deposit, money, or other guaranty required by him from the
employee for the faithful performance of the duties of the employment.
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751 Note that there is no provision in this section designating the place of payment of the striker’s
wages.
The place of payment must, obviously, be reasonably situated — under the circumstances — to
give all of the workers an opportunity to be paid.

7.5.2  Payment of Wages Due Earned In Collective Bargaining Situation. The Supreme Court
decision in Livadas v. Bradshaw 512 U.S. 107, 114 S.Ct. 2068 (1994) makes it clear that under
certain circumstances wages owed under the terms of a collective bargaining agreement may be
recovered in a claim before the Labor Commissioner. Cf., Livadas v. Bradshaw (1994) 865
F.Supp. 642, which is the consent decree incorporating the Division policy for handling claims
filed by employees covered by CBAs; the claims must be first reviewed by the Legal Section in
accordance with this consent decree. (See Section 36.2.2 of this Manual).

7.6 Wage Payment Where Holidays Occur. Occasionally, the designated payday will fall on a
holiday.

The question then arises: When are the employees required to be paid? The DLSE has

established an enforcement position which relies on the provisions of Sections 7, 9, 10 and 11 of

the California Civil Code and on Section 12a of the California Code of Civil Procedure:
C.C. 8 7: “Holidays within the meaning of this code are every Sunday and such other days
as are specified or provided for as holidays in the Government Code of the State of
California.”
C.C. § 9: “All other days than those mentioned in Section 7 are business days for all purposes;...”
C.C. § 10: “The time in which any act provided by law is to be done is computed by excluding the
first day and including the last day, unless the last day is a holiday, and then it is also excluded.”
C.C. 8 11: “Whenever any act of a secular nature, other than a work of necessity or mercy, is
appointed by law or contract to be performed upon a particular day, which day falls upon a holiday,
it may be performed upon the next business day, with the same effect as if it had been performed
upon the day appointed.”
C.C.P §12a(a): “If the last day for the performance of any act provided or required by law to be
performed within a specified period of time is a holiday, then that period is hereby extended to and
including the next day which is not a holiday. For purposes of this section, "holiday™ means all day
on Saturdays, all holidays specified in Section 135 and, to the extent provided in Section 12b, all
days which by terms of Section 12b are required to be considered as holidays.

7.6.1  The following days have been designated as holidays by Government Code: January 1, the
third Monday in January, February 12, the third Monday in February, March 31, the last
Monday in May, July 4, the first Monday in September, the second Monday in October,
November 11, Thanksgiving, the day after Thanksgiving and December 25.

7.6.2  The above statutes have been relied upon by DLSE to allow an employer the option of paying
wages due on a Saturday or Sunday (or holiday listed in the Government Code and scheduled as a
holiday by the employer) on the next business day.
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7.7 § 219 — Private Agreement May Not Contravene Pay Provisions.
Nothing in this article shall in any way limit or prohibit the payment of wages at more frequent
intervals, or in greater amounts, or in full when or before due, but no provision of this article can in
any way be contravened or set aside by a private agreement, whether written, oral or implied.

7.7.1  The specified times when wages must be paid, as established by the Labor Code, may not be set

aside by a private agreement. Payment of wages at more frequent intervals than those required is
permitted.

APRIL, 2008 7-3



DIVISION OF LABOR STANDARDS ENFORCEMENT
ENFORCEMENT POLICIES AND INTERPRETATIONS MANUAL

7.7.2 Note that some of the statutes regarding time and place of payme nt of wages c ontain
exemptions for CBAs. (See Section 36.2.2 of this Manual for further discussion
concerning handling of “opt-out” clauses in CBAS)
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8.1.1

8.1.2

8.1.3

8.2

PENALTIES TO STATE.

§ 210- Penalty For Failure To Pay Wages During Course Of Employm ent:

In addition to, and entirely independent and apart from, any other penalty provided inthis article,
every person who fails to pay the wages of each employee as provided in Sections 204, 204b,
204.1, 204.2, 205, 205.5, and 1197.5, shall be subject to a civil penalty as

follows:

(@) For any initial violation, fifty dollars ($50) for each failure to pay each
employee.
(b) For each subsequent violation, or any willful or intentional violation, one hundred dollars
($100) for each failure to pay each employee, plus 25 percent of the amount unlawfully withheld.
The penalty shall be recovered by the Labor Commissioner as part of a hearing held to recover
unpaid wages and penalties pursuant to this chapter or in an independent civil action. The action
shall be brought in the name of the people of the State of Californiaand the Labor Commissioner
and the attorneys thereof may proceed and act for and on behalf of the people in bringing these
actions. All money recovered therein shall be paid into the State Treasury to the credit of the
General Fund.
Penalty To State Due For Untimely Payment Of Wages. When an employer fails
to pay wages as required by Labor Code 8§ 204 (on a regular pay day), 204b (on a
regular weekly pay day), 204.1 (on a monthly basis for commission wages), 204.2
(for monthly salaries), 205 (mon thly wages to agricultural employees boarded and
lodged by an employer, and weekly to employees of farm labor contractors), 205.5
(semi- monthly to agricultural employees) and 1197.5 (equal pay), the employer, under
Section
210, is subject to a civil penalty for each such missed or untimely pay day.

Amount Of Penalty. For the first failure to pay wages as required, the employer is
subject to the assessment of a penalty of $50 per employee. Subsequent violations
subject the employer to the assessment of penalties at the rate of $100 per employee
and an additional 25% of the amount paid in accordance with the sections cited above.
If the evidence establishesthat a good faith dispute existed or thatthe violation was not
intentional, penalties may not be assessed against the employer.

Penalty Recoverable Through Labor Code § 98(a) Process. The penalties provided
by Labor Code § 210 may be recovered for the State through a hearing held pursuant
to Labor Code § 98(a) et seq.

§ 211 — Recovery Of Penalty In Action Brought By DLSE . The Division has the
authority to pursue payday penalties assessed pursuant to Labor Code § 210 through
the courts without the use of the hearing process available pursuant to Labor Code
8 98(a) et seq. This section requires that a demand be made prior to legal action being
brought. Section 211 allows the Division to pursue these penalties without cost and
provides for the collection of any fees through any judgment obtained.
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8.3 § 225.5 — Additional Civil Penalty:

JUNE, 2002

In addition to, and entirely independent and apartfrom, any other penalty provided in this article,
every person who unlawfully withholds wages due any employee in violation of Section 212,
216,

221, 222, or 223 shall be subjectto a civil penalty as follows:

(a) For any initial violation, fifty dollars ($50) for each failure to pay each
employee.
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8.3.1

8.3.2

8-2

(b) For each subsequent violation, or any willful or intentional violation, one hundred dollars
($100) for each failure to pay each employee, plus 25 percent of the amount unlawfully withheld.

The penalty shall be recovered by the Labor Commissioner as part of a hearing held to recover
unpaid wages and penalties or in an independent civil action. The action shall be brought in the
name of the people of the State of California and the Labor Commissioner and attorneys thereof
may proceed and act for and on behalf of the people in bringing the action. All money recovered
therein shall be paid into the State Treasury to the credit of the General Fund.
Section 225.5 provides for civil penalties, payable to the state, for violations of Labor
Code 88 212 (paying with non-negotiable instrument), 216 (willful failure to pay
wages even though having ability to do so), 221 (collecting back an employee’s
wages), 222 (failure to pay agreed upon wage rate) or 223 (secretly paying a wage less
than required by statute or contract). (See Section 10 of this Manual for
discussion of these provisions.)

These penalties are all payable to the State Treasurer and are in addition to any other
applicable penalties provided in the Labor Code. Penalties are assessed at $50 per
employee not paid in accordance with the cited statutes for the firstviolation and $100
per employee for subsequent violations plus 25% of the amount withheld (i.e., not
timely paid). These penalties may be assessed either as a part of a hearing or through
a civil action brought by the Division.

JUNE, 2002
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9
9.1

9.1.1

9.1.2

METH OD OF PAY MENT OF WAGES.
§ 212 - Paym ent By Non-Suf ficient Fund s Instru men t Illegal:

(a) No person, or agent or officer thereof, shall issue in payment of wages due, or to become due,
or as an advance on wages to be earned:

(1) Any order, check, daft, note, memorandum, or other acknowledgment of indebtedness, unless
it is negotiable and payable in cash, on demand, without discount, at some established place of
business in the state, the name and address of which must appear on the instrument, and at the
time of its issuance and for a reasonable time thereafter, which must be at least 30 days, the maker
or drawer has sufficient funds in, or credit, arrangement, or understandin g with the drawee for its
payment.

(2) Any scrip, coupon, cards, or other thing redeemable, in merchandise or purporting to be
payable or redeemable otherwise than in money.

(b) Where an instrument mentioned in subdivision (a) is protested or dishonored, the notice or
memorandum of protest or dishonor is admissible as proof of presentation, nonpayment and
protest and is presumptive evidence of knowledge of insufficiency of funds or credit with the
drawee.

(c) Notwithstanding paragraph (1) of subdivision (a), if the drawee is a bank, the bank’s address
need not appear on the instrumentand, in that case, the instrument shall be negotiable and payable
in cash, on demand, without discount, at any place of business of the drawee chosen by the person
entitled to enforce the instrument.

Wages Must Be Paid In Cash Or Instrum ent Negotiable In Cash . The wages of
workers in California must be paid in cash or other acknowledgment that is payable in
cash without discount, upon demand.

The requirements placed on the employer regarding the payment of wages are:

1.

Wages must be paid in cash or by an instrument payable in cash money without
discount. (See limited exceptions in Labor Code Sections 213(a) and (c).)
(See Section 9.1.8 of this Manual)

The instrument must show on its face the name and address of some established
business within the State of California where it can be cashed, even if the
instrument is drawn on an out-of-state financial institution.

At the time of issuance, and for 30 days thereafter, the maker must maintain
sufficient funds to redeem the instrument or have a credit arrangement with the
drawee that provides for its redemption.

If the instrument is presented within 30 days and is refused redemption, this
constitutes sufficient evidence for a charge of the violation of Section 212. This is
not a specific intent criminal statute.

It should be noted that in the event the check is drawn on a bank, the address of the
bank need not be on the face of the check and the check must be honored at any
place of business of the bank in this State.
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9.1.2.1 Payment By Scrip Prohibited. The DLSE has, on a number of occasions, addressed
the issue of payment “in cash” or in an “instrument negotiable in cash”. In one such
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9.1.3

9.1.3.1

9.14

9.1.5

9.1.6

9.1.7

9.1.8

situation, for instance, a “bonus” offered by the employer for meeting financial
performance targets and paid by means of scrip which was redeemable for goods
offered in a catalog violated both Labor Code § 212 and 8§ 450. (O.L. 1998.09.14)

Effective January 1, 2001, the provision at Labor Code 8 203.1 which provides a
penalty for payment of any wages by non-sufficient funds instrument is now extended
to employees in all industries. The penalty covers not only wages but also “fringe
benefits” paid to any employee.

Failure To Pay ERISA Trust. A penalty for failure to pay fringe benefits to an
ERISA trust wou ld not be recoverable since this penalty would add a collection tool to
that available for recovery under federal law, and such remedy would be pre-empted.
(Carpenters So. Cal. Admin. Corp. v. El Capitan (1991) 53 Cal.3d 1041. Deputies are
encouraged to check with the assigned attorney regarding fringe benefit collections.

Constitutionality. Labor Code § 212(a) has been found to be constitutional by the
courts.

Criminal Proceedings. The case of People v. Turner (1957) 154 Cal.App.2d Supp.
883, gives a broad interpretation to the app licability of Section 212 and makes it
clear that the section applies to all instruments when issued in lieu of cash for the
payment of wages, and that a violation exists when any one of the elements contained
in the section is present. The Turner case holds that knowledge of insufficiency of
funds is not essential to the establishment of a violation under this section. It
further holds that even though knowledge is not required, the section is constitutional
in that it does not purport to inflict punishment for failure to pay wages, but for
undertaking to pay wages by the issuance of an instrument which does not conform
to Section 212.

In the case of People v. Hampton (1965) 236 Cal.App.2d 795, the court held that the
prosecution need only establish a prima facie case by introducing evidence of the
issuance of a check for wages which check, when presented for payment, was
dishonored by reason of insufficient funds and that there was no credit arrangement
with the depositing bank. The defendant must make some showing that the non-
negotiable instrument resulted from circumstances “neither foreseeable nor preventable
by reasonably prudent investigation or action.”

Prosecutions under Section 212(a) are conducted by the appropriate city or district
attorney. The Division personnel perform the investigation and prepare the statement
of case for the prosecutor.

8 213 - Not All Payments Subject To Section 212:

Nothing contained in Section 212 shall:

(a) Prohibit an employer from guaranteeing the payment of bills incurred by an employee for the
necessaries of life or for the tools and implements used by the employee in the performance of


http://www.dir.ca.gov/dlse/opinions/1998-09-14.pdf
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his duties.
(b) Apply to counties, municipal corporations, quasi- municipal corporations or school districts.

(c) Apply to students of nonprofit schools, colleges, universities, and other nonprofit educational
institutions.
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9.1.9
Code

9.191

9.19.2

9.1.93

9.19.4

9.1.10
Located.

9.1.11

(d) Prohibit an employer from depositing wages due or to become due or an advance on wages to be earned in an
account in any bank, savings and loan association or credit union of the employee’s choice with a place of
business located in this state, provided that the employee has voluntarily authorized the deposit. If an employer
discharges an employee or the employee quits the employer may pay the wages earned and unpaid at the time
the employee is discharged or quits by making a deposit authorized pursuant to this subdivision, provided that
the employer
complies with the provisions of this article relating to the payment of wages upon termination or
quitting of employment.

Exceptions To Payment Directly To Employee In Cash Or Negotiable Instrument. Labor

8§ 213 provides some exceptions to the requirements of Labor Code § 212 and DLSE has
addressed some of these exceptions. (O.L. 1996.11.12 and O.L. 1994.02.03-1).

An employer may guarantee the payment of bills incurred by an employee for the necessities
of life or for the tools and implements used by the employee in the performance of his duties.

The provisions of Section 212 do not apply to counties, municipal corporations, quasi-
municipal corporations, school districts or to students of nonprofit schools, colleges,
universities, and other nonprofit educational institutions.

An employer may deposit wages due or to become due or an advance on wages to be earned in
an account in any bank, savings and loan association or credit union of the employee’s choice
which is located in the State of California if the employee has authorized such deposit. (See
discussion on this issue in O.L. 1994-02.03-1).

Note: If an employer discharges an employee or the employee quits, the employer may
pay the wages earned and unpaid at the time the employee is discharged or quits by
making a deposit authorized pursuant to the provisions of Labor Code section 213(d),
provided that the employer complies with the provisions relating to the payment of wages
upon termination or quitting of employment.

Employer Obligation To Pay Wages Earned In Event Recipient Employee Cannot Be

Labor Code 8 96.7 provides that the Labor Commissioner is authorized to collect any wages or
benefits (vacation pay, severance pay) on behalf of employees in California without assignment,
and shall act as trustee of the Industrial Relations Unpaid Wage Fund. The Labor
Commissioner is required to make a “diligent effort” to locate the workers and is authorized to
remit those wages to: (1) the worker (if found) (2) the worker’s lawful representative, or (3) any
trust or custodial fund established under a plan to provide benefits. Note that there are certain
ERISA concerns which arise when payments are made to such trusts.

Payment of Wages Due Deceased Worker. DLSE may collect wages due to deceased workers.



Such collections are placed in the Unpaid Wage Fund and, as described below, escheat to the
State pursuant to law.

9.1.11.1 Probate Code 8 13600 provides that in the event of the death of a worker, the surviving spouse
or the guardian or conservator of the estate of the surviving spouse may collect salary or other
compensation owed by an employer to the deceased worker in an amount not to exceed
$5,000.00. Probate Code § 13601(a) sets out the form of affidavit which may be signed by the
surviving spouse. DLSE has form affidavits which may be used to notify the employer of the
obligation to pay the salary due.
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9.1.11.2 Note: Deputies unfamiliar with the Probate forms should contact their assigned
attorney through their Senior Deputy.

9.1.12 Escheat To State. In addition, California Code of Civil Procedure also provides that
any unclaimed personal property (which would include wages) escheats to the State.
Unclaimed wages must be forwarded to the Controller of the State of C alifornia within
three years after the debt was incurred. (See Code of Civil Procedure 88 1500 et seq.)

9-4 JUNE, 2002



DIVISION OF LABOR STANDARDS ENFORCEMENT
ENFORCEMENT POLICIES AND INTERPRETATIONS MANUAL

10

10.1

10.2

10.2.1

10.2.2

10.3

10.4

10.5

10.5.1

FAILURE TO PAY WAGES, WITHHOLDING WAGES —
CRIMINAL SANCTIONS

§ 215- Criminal Sanctions For Violation Of Pay ment Law s:

Any person, or the agent, manager, superintendent or officer thereof, who violates any
provision of Sections 204, 204b, 205, 207, 208, 209, or 212 is guilty of a misdemeanor. Any
failure to keep posted any notice required by Section 207 is prima facie evidence of a
violation of such sections.

§ 216 — Refusal To Pay W ages:
In addition to any other penalty imposed by this article, any person, or an agent,
manager, superintendent, or officer thereof is guilty of a misdemeanor, who:
(a) Having the ability to pay, willfully refuses to pay wages due and payable after demand has
been made.

(b) Falsely denies the amount or validity thereof, or that the same is due, with intent to secure
for himself, his employer or other person, any discount upon such indebted ness, or with
intent to annoy, harass, oppress, hinder, delay, or defraud, the person to whom such indeb
tedness is due.
The constitutionality of Section 216 has been challenged and upheld in several
cases. (Inre Oswald (1926) 76 Cal.App. 347; Inre Samaha (1933) 130 Cal.App.
116; Searsv. Superior Court (1933) 133 Cal.App. 704, and Inre Trombley (1948) 31
Cal.2d 801)

Unlike the elements involved in the assessment of a penalty under Labor Code §
203, the ability to pay is an essential element necessary to prosecute a violation
of Section

216.

8§ 217- DLSE Required To Diligently Enforce Labor Laws:

The Division of Labor Law Enforcement shall inquire diligently for any violations of this
article, and, in cases which it deems proper, shall institute the actions for the penalties provided
for in this article and shall enforce this article.

§ 221 - Employer May Not Collect Or Receive Wages Paid Employee:

It shall be unlawful for any employer to collect or receive from an employee any part of
wages theretofore paid by said employer to said employee.
Section 221 is “declarative of a strong public policy against fraud and deceit in
the employment relationship. Even where fraud is not involved, however, the L
egislature has recognized the employee’s dependence on wages for the necessities
of life and has, consequently, disapproved of unanticipated or unpredictable deduc
tions because they impose a special hardship on employees.” (Hudgins v. Neiman
Marcus Group, Inc. (1995)
34 Cal.App.4th 1109, 1118-1119)

Section 221 Prevents Employer From Recovering Wages Paid To Employee.



By enacting section 221, and retaining it as interpre ted by the courts and the
IWC, the Legislature has prohibited employers from using self-help to take back
any part of “wages theretofore paid” to the employee, except in narrowly-defined
circumstances provided by statute. T his is consistent with the ruling in the case
of CSEA v. State of California (1988) 198 Cal.App.3d 374; 243 Cal.Rptr. 60 2,
which held that absent a contrary provision in the law, the attachment and
garnishment laws in California prohibit an employer from recovering any wages
previously paid to the employee.
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10.6 § 222 — Illegal To Withhold Wage Agreed To In Collective Bargaining:

It shall be unlawful, in case of any wage agreement arrived at through collective bargaining, either
wilfully or unlawfully or with intent to defraud an employee, a competitor, or any other person,
to withhold from said employee any part of the wage agreed upon.

10.7 § 223 -Illegal To Pay Wage Lower Than That Required By Statute Or Contrac t:

Where any statute or contract requires an employer to maintain the designated wage scale, it shall
be unlawful to secretly pay a lower wage while purporting to pay the wage designated by statute
or by contract.

10.7.1 The purpose of Section 223 is to prevent fraud in accordance with the underlying policy
of law. (Sublett v. Henry’s Turk and Taylor Lunch (1942) 21 Cal.2d 273)
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DEDUCTIONS FROM WAGES.

Labor Code Section 224.

11.1.1

11.1.11

11.1.1.2

The provisions of Sections 221, 222 and 223 shall in no way make it unlawful for an employer to withhold
or divert any portion of an employee’s wages when the employer is required or empowered so to do by
state or federal law or when a deduction is expressly authorized in writing by the employee to cover
insurance premiums, hospital or medical dues, or other deductions not amounting to a rebate or deduction
from the standard wage arrived at by collective bargaining or pursuant to wage agreement or statute, or
when a deduction to cover health and welfare or pension plan contributions is expressly authorized by a
collective bargaining or wage agreement.

Nothing in this section or any other provision of law shall be construed as authorizing an employer to
withhold or divert any portion of an employee’s wages to pay any tax, fee or charge prohibited by Section

20026 of the Government Code, whether or not the employee authorizes such withholding or diversion.

The express provisions of Labor Code 8224 allow the employer to withhold or divert
any portion of wages where the deduction is required or the employer is empowered
to do so by federal or state law.

This category includes withholdings for federal and state taxes. Also, under the
Pension Protection Act of 2006 (“PPA”) (Public Law 109-280) which amended
provisions of ERISA and the Internal Revenue Code, employers may automatically
enroll employees in a defined contribution plan, e.g. 401(k), 403(b), 457 plans, under
an automatic contribution arrangement unless the employee elects to not participate
(and elects to receive cash payment). Under an automatic contribution arrangement,
an employee is treated as though he or she made an elective contribution unless they
specifically opt-out of the arrangement or specify a different amount for their
contribution. In order for a plan to qualify as an automatic contribution arrangement
under federal law, the employer’s plan must meet federal statutory requirements,
including specified features to insure that the plan provides for automatic deferral of
compensation, matching or non-elective employer contributions, and specific notice
to employees regarding the automatic contribution, including the right to elect to
receive cash payment.

A preemption provision in the PPA states that any state law is superseded which
directly or indirectly prohibits or restricts the inclusion in any plan of an automatic
contribution arrangement (29 U.S.C. 81144(e)(1)) However, as indicated in Section
11.1.1.1 above, Labor Code 8224 authorizes diversion of a portion of wages when
performed pursuant to federal law, and the state standard is thus not preempted.
Additionally, the preemption provision further defines what constitutes an
“automatic contribution arrangement” for purposes of preemption. Accordingly,
automatic contribution arrangements which do not comply with the federal



requirements may be invalid under federal law and also may be a violation of Labor
Code §224 if there were no amounts automatically contributed for the employee’s
elective contribution. If there was no automatic deferral of compensation by the
employer under the defined contribution plan, and the claim is against the
employer’s general assets, DLSE could investigate whether a specific claim is
subject to PPA and determine whether it has jurisdiction to recover an unauthorized
and unlawful

withholding or diversion of wages. (See Section 15.1.8 of this Manual)
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11.1.2

11.1.3

11.2

1121

11.2.2

11-1(a)

Legal Deductions. Deductions for insurance premiums, hospital or medical dues or
other deductions not amounting to a rebate or deduction from the standard wage under a
CBA or required by statute may also be deducted upon written consent of the

employee. Deductions for health and welfare or pension payments provided by a CBA
are also allowed even without the written consent of the employee. As discussed in
Sections

11.1.1.1and 11.1.1.2, diversion of wages under a qualified automatic contribution
arrangement for a defined contribution plan is authorized under provisions of federal
law (PPA) and, when performed in accordance with federal requirements, does not
require prior written authorization of the employee.

Deductions From Wages. The courts in California and the United States Supreme
Court have held that deductions from wages in effect allow an employer a self-help
remedy which is illegal. (Sniadach v. Family Finance, 395 U.S. 337 (1969). California
law was changed in 1970 to conform to the holding in Sniadach. (See C.C.P. §
487.02(c)). See also Randone v. Appellate Department (1971) 5 Cal.3d 536 and CSEA
v. State of California (1988) 198 Cal.App.3d 374; 243 Cal.Rptr. 602.

Employer May Not Collect Or Receive Wages Paid Employee. Labor Code § 221
prohibits an employer from recovering wages paid. This provision prohibits an
employer from receiving from an employee any wage paid by the employer to the

employee either by deduction or recovery after payment of the wage:

“It shall be unlawful for any employer to collect or receive from an employee any part of wages theretofore
paid by said employer to said employee.”

The California courts have held that Section 221 is “declarative of a strong public
policy against fraud and deceit in the employment relationship. Even where fraud is
not involved, however, the Legislature has recognized the employee’s dependence on
wages for the necessities of life and has, consequently, disapproved of unanticipated or
unpredictable deductions because they impose a special hardship on employees.”
(Hudgins v. Neiman Marcus Group, Inc. (1995) 34 Cal.App.4™ 1109, 1118-1119).

Self-Help By Employers To Recover Unliquidated Sums. The California case of
Kerr’s Catering v. DIR (1962) 57 Cal.2d 319; 369 P.2d 20; 19 Cal.Rptr. 492, which
pre- dated Sniadach, made it clear that the California courts look closely at any
attempt by employers to recover back wages earned by employees. As the case of
Hudgins v.

(text continued on page 11-2)
1
1
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11.2.3

11.2.3.1

11.2.3.2

11.2.4

11.2.5

11.2.6

Neiman Marcus Group, Inc. (1995) 34 Cal.App.4th 1109, 41 Cal.Rptr2d 46, states, an
employer who resorts to self-help to take deductions does so at its own risk.

Losses Which Result From Simple Negligence. The courts have held that since
shortages and other losses occurring without any fault on the part of the employee or
merely as a result of simple ne gligence are inev itable in almost any business
operation, and the employer must bear such losses as an expense of doing business.

As the court in Kerr’s Catering noted, the employer may, and usually does, either pass
these costs on to the customer in the form of higher prices or lower the employees’
wages proportionately, thus distributing the losses among a wide group.

Discipline As An Alternative. In addition, of course, an employer is free to discipline
any employee whose carelessness caused the losses. But the threat of discharge in the
event the employee refuses to allow a deduction is not allowed. (See Labor Code § 98.6
which protects an employee who exercises “any right afforded him.”) In addition, the
courts have determined that a discharge which is a result of a complaint made by an
employee about an illegal deduction constitutes a violation of public policy giving rise
to a cause of action for wron gful discharge. (Phillips v. Gemini Moving S pecailists (1998)
63

Cal.App.4th 563)

Loss Suffered As A Result Of The Dishonest Or Willful Act Or By The Gross
Negligence Of Employee. The IWC Orders purport to provide the employer the
right to deduct for losses suffered as a result of a dishonestor willful act or through the
gross negligence of the employee. Labor Code 8 224 clearly proscribes any
deduction which is not either authorized by the employee in writing or permitted by
law. Again, any employer who resorts to self-help does so at its own risk since
even under the proviso contained in the IWC Orders, an objective test is applied to
determine whether the loss was d ue to dishonesty or a willful or grossly negligent act.
(O.L.1993.02.22-2, and 1994.01.27) In the event it is determined that the employee
was not guilty of a dishonest or willful act or gross negligence, the employee would
be entitled to recover not only the amount of wages withheld, but any waiting time
penalties due.

Deductions For Loans Made To Employees. In Barnhill v. Saunders (1981) 125
Cal.App.3d1, the courtconcluded thatdeductions may be made by the employer, with
the written consent of the employee, for payments on loans made by the em ployer to
the employee; but “balloon payments” made at the time of termination are not allowed
even if the employee has given his or her consent to such payments.

The conclusion reached by the Barnhill court allowing deductions from the wages of
employees to repay loans made by the employer to the employee is open to question
in view of the provisions of Labor Code § 300. That statute provides that no assign-


http://www.dir.ca.gov/dlse/opinions/1993-02-22-2.pdf
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ment of future wages may be made unless wages have already been earned except that
future wages may be assigned for necessities of life (necessary food, necessary
clothing, housing) and such assignment for necessities must be made directly to the
person or persons supplying the necessities. In addition, an assignment requires
spousal consent unless at least an interlocutory judgment of dissolution has
been entered. (See
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11.3

1131

11.3.2

11321

11.3.3

Discussion of Labor Code 8§ 300 at Section 18 of this Manual). It should be noted that the
Barnhill decision does not address Labor Code § 300.

Any Deduction Must Be For Direct Benefit Of Employee. Deductions are only
permitted for items which are for the direct benefit of the employee — not deductions
which in any way benefit the employer either directly or indirectly. (3 Ops.Atty.Gen.
178).

Specific Deductions. The Division has addressed the question of deductions made by
or suggested by an employer for a number of different reasons. (See O.L. 1994.01.27,
dealing with the cost of replacing a lost or stolen payroll check). The position taken by
DLSE in denying such recovery has always relied heavily on the decisions in Barnhill
and, in particular, the later case of CSEA v. State of California (1988) 198 Cal.App.3d
374, as well as the U.S. Supreme Court’s rationale in Sniadach. (O.L. 1991.05.07).

Deductions Allowed By IWC Orders — Caveat: Under the IWC Orders in effect prior
to January 1, 2000, Section 9 of each Order provided that the employer might “deduct
from the employee’s last check the cost of an item (uniform, tools, etc.) furnished...in
the event said item is not returned.” As the courts have stated on a number of occasions,
the Legislature enacted Labor Code 8§88 400-410 to provide a method whereby the parties
to an employment contract may create a bond to insure against loss by the employer and
the IWC’s rationale in adopting the provisions of Section 9 may not pass judicial
scrutiny (See California State Restaurant Assn. v. Whitlow (1976) 58 Cal.App.3d 340).
DLSE has continued to explain that the agency will enforce the IWC Orders as written.
However, employers should be aware

that there is a caveat regarding the right of an employer to deduct for unreturned
uniforms or tools from the final wages. (See O.L. 1993.04.19-1)

Note: IWC Order 16 Prohibits Deductions By Employers. It is interesting to note
that the newest IWC Order (Effective January 1, 2001) prohibits an employer from
making deductions and, further, specifically prohibits any charge by the employer or his
agent for cashing a payroll check. In this regard, it should be noted, that DLSE would
have

determined the charging for cashing a payroll check to be illegal under the provisions of
Labor Code 8§ 221 in any event. Thus, such a practice is illegal in any industry or
occupation;

not just in the occupations covered by Order 16.

Allowable Deductions. Note that section 224 also allows deductions when authorized
by the employee in writing but that authorization is limited to (1) insurance premiums,
(2) hospital or medical dues, or (3) other deductions not amounting to a rebate or
deduction from the

wage paid to the employee. Section 224 may not, consequently, be relied upon to
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allow an employer to deduct an amount from an employee’s pay which is for the use or
benefit of the employer.

11.3.4 Deduction for Tardiness: California Labor Code § 2928 provides:

JANUARY, 2009 11-3



DIVISION OF LABOR STANDARDS ENFORCEMENT
ENFORCEMENT POLICIES AND INTERPRETATIONS MANUAL

No deduction from the wages of an employee on account of his coming late to work
shall be made in excess of the proportionate wage which would have been earned
during the time actually lost, but for a loss of time less than 30 minutes, a half hour's
wage may be deducted.

11.3.4.1 Pursuant to this statute an employer could, for instance, deduct only thirty-five minutes

11-4

from an employee who was thirty-five minutes late, but could deduct thirty minutes
from the wages of an employee who was only five minutes late. Obviously, most
employers do not have such a policy since it would encourage employees who were
going to be a few minutes late to be at least thirty minutes late since the deduction
would be the same in either event.
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12.1

12.1.1

12.1.2

12.1.3

12.1.4

12.1.4.1

12.1.4.2
El

ENFORCEMENT AND COVERAGE OF WAGE STATUTES

Labor Code § 218.

Nothing in this article shall limit the authority of the district attorney of any county or

prosecuting attorney of any city to prosecute actions, either civil or criminal, for violations of

this article or to enforce the provisions thereof independently and without specific

direction of the division. Nothing in this article shall limit the right of any wage claimant

to sue directly or through an assignee for any wages or penalty due him under this article.
Claimants Have Private Right of Action. Section 218 extends the authority
to prosecu te actions for reco very of wages to district attorneys and prose
cuting city attorneys, and permits claimants to sue directly or through an
assignee for any wages or penalties that may be due.

Attorn ey’s Fees Ma y Be Rec overed in Priva te Action. Labor Code § 218.5
provides for recovery of attorney’s fees to the prevailing party in the event of
an action to recover wages brought by a private party.

Amendment Of La bor C ode § 220 R educ es Ex ceptio ns For S tate
Employees; Continues Exce ptions For Other Public Entity Employees.
220. (a) Sections 201.5, 201.7, 203.1, 203.5, 204, 204a, 204b, 204c, 204.1, 205, and 2055
do not apply to the payment of wages of employees directly employed by the State of

California. Except as provided in subdivision (b), all other employment is subject to these
provisions.

(b) Sections 200 to 211, inclusive, and Sections 215 to 219, inclusive, do not apply to the
payment of wages of employees directly employed by any county, incorporated city, or
town or other municipal corporation. All other employments are subject to these provisions.
Nothing in sections
200 to 211 and 215 to 219, inclusive, shall apply to the payment of wages of employees
directly employed by the State or any county, incorporated city or town or other municipal
corporation. All other employments are for the purposes of these sections private
employments and subject to the provisions thereof.
Enforcement Coverage Of California Wage Statutes. Effective January 1,
2001, Labor Code § 220 has been amended to extend coverage of Division 2, Part
1, Chapter
1, Article 1 (88200-243) to employees of the State of California except §§ 201.5,
201.7,
203.1, 2035, 204, 2044, 204b, 204c, 204.1, 205, and 205.5.

Note. Labor C ode § 220 (b) still exem pts counties, incorporated cities, towns or
other municipal corporations from the provisions of Labor Code 88 200-211 and
215-219.

The above would include such entities as hospital districts, etc. (See DLLE v.

Camino Hospital District (1970) 8 Cal.App.3d, Supp. 30)
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13.1

13.1.1

13.1.2

13.1.3

13.1.4

MEDICA L OR PHY SICAL EXAM INATION COSTS.

Labor Code 8§ 222.5 — No Charge For Medical Examination:

No person shall withhold or deduct from the compensation of any employee, or require
any prospective employee or applicant for employment to pay, any fee for, or cost
of, any pre-employment medical or physical examination taken as a condition of
employment,...
Neither Curre nt Em ploye e No r App licant May Be Charged Where
Requirement Is Imposed Only by Employer. Labor Code § 222.5 is easier read
w hen div ided into its two main parts. The language cited above prohibits an
employer from charging an employee or applicant for employment the costs of any pre-
employment medical examination which is required by the employer as a
condition of employment. The language, by implication, means that an employer
must pay the cost of any medical or physical examination required as a condition
of employment of any employee, prospective emplo yee or ap plicant for emplo
yment.
...nor shall any person withhold or deduct from the compensation of any employee, or require
any employee to pay any fee for, or costs of, medical or physical examinations required by
any law or regulation of federal, state or local governments or agencies thereof.
Current Emp loyee May Not Be Charged Where Requirement Is Imposed
by Law . The second half of the statute, cited directly above, prohibits an
employer from requiring any employee to pay the costs of any medical or physical
examination required by law. However, medical or physical examinations required
by law in the pre- employment period are excluded; an employer may require
that an applicant or prospective employee pay the costs of any pre-employment
medical or physical examination if the examination is required by law as a condition of
employment.

Labor Code § 231 - Driver’s License Physical Exam Requirement

Any employer who requires, as a condition of employment, that an employee have a
driver's license shall pay the cost of any physical examination of the employee which may be
required for issuance of such license, except where the physical examination was taken
prior to the time the employee applied for such employment with the employer.
Drive r’s License Physical Examination. This section constitutes a limited
exception to Labor Code 8 222.5 since it provides that the employer must pay the
cost of a physi- cal examination required to obtain a driver’s lic ense if, as a
condition of employment, the worker must have such alicense. The section extends
this re quirem ent to app licants (except where the physical examination was taken
before the employee applied for the employment).
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14
14.1

141.1

WAGE STATEM ENT REQUIREMENTS.
Labor Code § 226.

(a) Every employer shall, semimonthly or at the time of each payment of wages, furnish
each of his or her employees, either as a detachable part of the check, draft, or voucher
paying the employee’s wages, or separately when wages are paid by personal check or
cash, an itemized statement in writing showing (1) gross wages earned, (2) total hours
worked by the employee, except for any employee whose compensation is solely based on a
salary and who is exempt from payment of overtime under subdivision (a) of Section 515 or
any applicable order of the Industrial Welfare Commission, (3) the number of piece-rate units
earned and any applicable piece rate if the employee is paid on a piece-rate basis, (4) all
deductions, provided, that all deductions made on written orders of the employee may be
aggregated and shown as one item, (5) net wages earned, (6) the inclusive dates of the period
for which the employee is paid, (7) the name of the employee and his or her social security
number, (8) the name and address of the legal entity that is the employer, and (9) all
applicable hourly rates in effect during the pay period and the corresponding number of hours
worked at each hourly rate by the employee.

The deductions made from payments of wages shall be recorded in ink or other indelible
form, properly dated, showing the month, day, and year, and a copy of the statement or a
record of the deductions shall be kept on file by the employer for at least three years at the
place of employment or at a central location within the State of California.

An employer that is required by this code or any regulation adopted pursuant to this code to
keep the information required by this section shall afford current and former employees the
right to inspect or copy the records pertaining to that current or former employee, upon
reasonable request to the employer. The employer may take reasonable steps to assure the
identity of a current or former employee. If the employer provides copies of the records,
the actual cost of reproduction may be charged to the current or former employee.

This section does not apply to any employer of any person employed by the owner or
occupant of a residential dwelling whose duties are incidental to the ownership,
maintenance, or use of the dwelling, including the care and supervision of children, or whose
duties are personal and not in the course of the trade, business, profession, or occupation of
the owner or occupant.

(b) Any employee suffering injury as a result of a knowing and intentional failure by an
employer to comply with subdivision (a) shall be entitled to recover the greater of all actual
damages or fifty dollars ($50) for the initial pay period in which a violation occurs and one
hundred dollars ($100) per employee for each violation in a subsequent pay period, not
exceeding an aggregate penalty of four thousand dollars ($4,000), and shall be entitled to
an award of costs and reasonable attorney’s fees.

(c) This section does not apply to the state, or any city, county, city and county, district, or
any other governmental entity.

Summary Of Required Information. A California employer must furnish a
statement showing the following information to each employee at the time of
payment of wages (or at least semimonthly, whichever occurs first):

1. Gross wages
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earned;

2. Total hours worked if compensation is based on an hourly rate (except if
the employee is employed in a bona fide exempt position and paid a
salary);

3. All deductions provided that deductions made on the written orders of
the employee may be aggregated and shown as one item;

JUNE, 2002 14-1
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14.1.2

14.1.3

14.1.4

14.1.5

14.15.1

14.1.6

14.1.6.1
14.2

4. The number of piece rate units earned and the applicable piece rate whenever
an employee is being paid on a piecework basis (this section has been
interpreted by DLSE to also require the same information for commissioned
employees, i.e., commission rate and amount of sales);

5. All applicable hourly rates of pay and the corresponding number of hours an
employee worked at each rate during the pay period;

6. Net wages earned;

7. The inclusive dates of the period for which the employee is paid;
8. The name and social security number of the employee;

9. The name and address of the legal entity which is the employer.”

Note: Labor Code Section 226 only sets out the employer’s responsibilities in
connection with the wage statement which must accompany the check or cash payment
to the employee. The requirements of Section 1174 of the Labor Code and the
requirements of Section 7 of the applicable IWC Order concerning payroll recordsalso
must be met by the employer. See Section 41.2 of this Manual for further discussion of
those requirements.

The deductions must be recorded in ink or other indelible form, properly dated
showing the month, day and year, and a copy of the deductions must be kepton file by
the employer for at least three years.

Both current and former employees have the right to review the employer’s records
upon giving reasonable notice.

If the employee wants copies of the records a fee may be imposed by the employer to
cover the actual costs of reproduction.

This section does not apply to an employee employed by the owner or occu pant of a
residence if the duties of the employee are incidental to the ownership, maintenance or
use of the dwelling including the care and supervision of children, or whose duties are
personal and not in the course of the trade, business, profession or occupation of the
owner or occupant.

Damages may be recovered by the employee. In addition, attorney’s fees are
recoverable.

This section does not apply to public employers.

Labor Code 8 226.3 — Penalties For Failure T o Provide Wage Statem ent:

Any employer who violates subdivision (a) of Section 226 shall be subject to a civil penalty in
the amount of two hundred fifty dollars ($250) per employee per violation in an initial citation and
one thousand dollars ($1,000) per employee for each violation in asubsequent citation, for which
the employer fails to provide the employee a wage deduction statement or fails to keep the



DIVISION OF LABOR STANDARDS ENFORCEMENT
ENFORCEMENT POLICIES AND INTERPRETATIONS MANUAL

records required in subdivision (a) of Section 226. The civil penalties provided for in this
section arein

“There are additional requirements imposed on garment manufacturers. See 8 CCR 13659(c)

14-2 JUNE, 2002
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14.2.1

14.2.2

14.2.3

14.3.1

14.3.2

14.4

addition to any other penalty provided by law. In enforcing this section, the Labor
Commissioner shall take into consideration whether the violation was inadvertent, and in his
or her discretion, may decide not to penalize an employer for a first violation when that
violation was due to a clerical error or inadvertent mistake.
The penalties provided for failure to provide deduction statements as required by
Labor Code § 226 are $250 per employee per violation in an initial citation and
$1,000 per employee for each violation in a subsequent citation. This means $250
per employee for a first violation and $1,000 p er employ ee for any sub sequent
violations.

In enforcing this section the Lab or Com mission er is to take into consideration
whether the violation was inadvertent, and, in his or her discretion, may decide not
to penalize an employer for a first violation when that violation was due to a
clerical error or inadvertent mistake.

The section is enforced by citation served upon the employer pursuant to
the provisions of Labor Code § 226.4.

Labor Code § 226.4 — Citation
Procedures:
If, upon inspection or investigation, the Labor Commissioner determines that an employer is
in violation of subdivision (a) of Section 226, the Labor Commissioner may issue a citation
to the person in violation. The citation may be served personally or by registered mail in
accordance with subdivision (c) of Section 11505 of the Government Code. Each citation
shall be in writing and shall describe the nature of the violation, including reference to the
statutory provision alleged to have been violated.
The emplo yer may appeal the citation and a hearing must be scheduled. (See
Labor Code 8§ 226.5) The employer may seek review of the decision of the hearing
officer by filing a writ in Superior Court.

Labor Code 8§ 226.6. A criminal violation may be referred to the city or dis
trict attorney against not only the employer, but “any officer, agent, employee,
fiduciary, or other person who has the control, receipt, custody, or disposal of, or
pays, the wages due any employee, and who knowingly and intentionally
participates or aids in the violations of any provisions of Labor C ode 8§ 226 or
226.2...”

Garment Manufacturing Record Requ irements. Garment manufacturers
are required by Labor Code § 2673 to keep the following records for three years:

(a) The names and addressesof all garment workers directly employed by such
person. (b) The hours worked dailyby employees, including the times the

employees begin and

end, each work
period.
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(c) The daily production sheets, including piece
rates. (d) The wage and wage rates paid each
payroll period.

(e) The contract worksheets indicating the price per unit agreed to between
the contractor and manufacturer.

(f) The ages of all minor employees.
(g) Any other conditions of employment.
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15.1

1511

15.1.2

15.1.3

15.1.4

VACATION WAGES

Labor Code § 227.3.

Unless otherwise provided by a collective-bargaining agreement, whenever a
contract of employment or employer policy provides for paid vacations, and an
employee is terminated without having taken off his vested vacation time, all
vested vacation shall be paid to him as wages at his final rate in accordance with
such contract of employment or employer policy respecting eligibility or time
served, provided, however, that an employment contract or employer policy shall
not provide for forfeiture of vested vacation time upon termination. The Labor
Commissioner or a designated representative, in the resolution of any dispute with
regard to vested vacation time, shall apply the principle s of equity and fairness.

Prorata Vacation. Labor Code 8 227.3, as interpreted by the California Supreme Court
in Suastez v. Plastic Dress-up Co. (1982) 31 C3d 774, provides employees with the right
to vacation pay upon termination of employment when vacation is offered in an
employer’s policy or

contract. Because such vacation entitlements constitute deferred wages which vest as
they are earned, any entitlement to vacation is a proportionate right and vests as labor

is rendered. Thus,

on termination, employees are entitled to a pro rata share of their vacation pay

without any reduction or loss based on conditions imposed by the employer. (See
Suastez decision.)

Vacation pay may not be forfeited for failure to take the vacation under a so-called “use
it or lose it” policy. (Boothby v. Atlas Mechanical (1992) 6 Cal.App.4" 1595, 1601.)
The Suastez decision makes clear that Section 227.3 requires that, upon termination, an
employee must be paid for the

pro rata share of his or her vacation which has accrued through the

termination date.

Statute Does Not Require That Employer Provide Vacation. Neither the statute nor
the case law requires that any employer provide vacation benefits; the law only addresses
the requirements which a vacation plan, if offered, must meet. (O.L. 1987.05.14).

Statute Does Not Prevent Probation Periods. Vacation plans which establish
probation periods during which no vacation pay is vested are permitted. If the employer
has not promised vacation pay during a probation period, no pro rata portion is due the
employee whether or not he or she passes probation. (O.L. 1990.09.24)

Use-It-Or-Lose-It Policies Are Not Allowed. Vacation plans may not have a “use it
or lose it” provision as such provision would be an illegal forfeiture. However, a variant
of a “use it or lose it” policy whereby a cap is placed on the amount of vacation which



DIVISION OF LABOR STANDARDS ENFORCEMENT
ENFORCEMENT POLICIES AND INTERPRETATIONS MANUAL

15141

15.1.5

15.1.6

accrue if not taken is acceptable. (Henry v. Amrol (1990) 222 Cal.App.3d Supp. 1; see
also O.L. 1986.10.28,

1986.11.04, 1986.12.30, 1988.08.04, 1991.01.07,

1998.09.17)

DLSE has repeatedly found that vacation policies which provide that all vacation must be
taken in the year it is earned (or in a very limited period following the accrual period) are
unfair and will not be enforced by the Division. (See the detailed discussions of this
issues at O.L. 1991.01.07 and 1993.08.18)

Earnings Must Be Proportional. The anniversary dates on which entitlement to
vacation pay are based must provide for an earning of a proportionate share of the

agreed vacation. Arbitrary dates or accelerated earning periods which would allow for a
disproportionate rate of earning are prohibited. (Such plans could possibly entitle an
employee who works only one or two days to the same amount of vacation as an
employee who works as long as six months.) (O.L. 1987.03.16, 1988.08.04, 1986.12.30).

Limited Opt-Out Provision Under A Collective Bargaining Agreement. Section
227.3 provides an opt-out for employees under a collective bargaining agreement.
(Livadas v. Bradshaw 512 U.S. 107, 114 S.Ct. 2068 (1994)). Thus, the provisiors of the
Suastez case do not apply where a collective bargaining agreement is the basis for the
earned vacation, and, consequently DLSE does not have jurisdiction to determine
whether vacation pay is due. However, DLSE may have jurisdiction to determine if
waiting time penalties are due for late-paid vacation wages. (See discussion of collective
bargaining exception at Section 36.2.2 of this Manual).
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15.1.7

15.1.7.1

15.1.8

ERISA Preemption. Employers may have vacation plans or programs subject to
control of the federal Employee Retirement Income Security Act of 1974. There are
three important factors to be considered in determining whether the employer’s
vacation plan is subject to the provisions of ERISA:

1. Whether the employer has instituted a legitimate plan in compliance with
the requirements of the federal law (i.e., proper documents reporting on
the plan and its assets have been completed and filed with the federal
authorities). See DLSE Management Memorandum dated July 19, 1993
for a list of the documents required.

2. Whether the employer is paying the vacation benefits through the trust
rather than from the general assets of the employer. Again, this
information may be obtained from the form which the employer is
required to file with the federal authorities (Form 5500, Annual
Return/Report of Employee Benefit Plan). These forms are open to
public inspection and may be required from an employer to prove the
assertion that the vacation pay is subject to an ERISA trust. See DLSE
Management Memorandum dated July 19, 1993 for more information.

3. Whether there is some investment and management of the plan’s assets.
The federal courts have required that in order to show that the plan is pre-
empted by the ERISA law, the employer must show not only that there
was a “plan” but that the payment of the benefits from the plan could have
reasonably come from the trust or that there were any plan assets to invest
or manage. (See Czechowski v. Tandy Corporation, 731 F.Supp. 406
(N.D. Cal. 1990).

DLSE Management Memorandum dated July 19, 1993 contains a detailed
discussion of the test and the DLSE enforcement provision.

DLSE Has The Right To Determine Whether An Employer’s Plan Is, In Fact,
Subject To ERISA.

DLSE may only accept claims for vacation pay which would be paid out of an
employer’s general assets and, thus, not subject to ERISA. (California Hospital
Assn. v. Henning, 770 F.2d 856, modified 783 F.2d 946 (9" Cir. 1985), cert. den. 477
U.S. 904). But, DLSE has the right to investigate to determine if the vacation plan is
an ERISA covered plan in order to establish

its jurisdictional parameters. (Millan v. Restaurant Enterprises Group, Inc. (1993) 14
Cal.App.4™"

477, rev. den. 5-19-93; see also DLSE Management Memorandum dated July 19,
1993)

NOVEMBER, 2005 15-2
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15.1.9

15.1.10

15.1.11

Statute of Limitations. The statute of limitations for recovery of vacation pay claims is four
years on a contract or obligation in writing in accordance with Code of Civil Procedure section
337(1). As stated in Wilson v. Wallace (1931) 113 Cal.App.278, the agreement or obligation to
pay wages need not be contained in a signed contract for the four year statute of limitations to
be applicable. However, the terms of the agreement must be evidenced in writing. In Division
of Labor Law Enforcement v. Dennis (1947) 81 Cal.App.2d 306, the court held that the four
year statute of limitations is applicable to a claim on a written obligation brought by an
employee hired through

an oral agreement, where the employee shows that he/she is in the class of persons for

whose benefit the obligation is made. A written vacation policy or other similar written
documentation

which constitutes a unilateral or bilateral agreement by an employer to provide paid vacation to
an employee is subject to the four year limitations period. An oral promise to provide paid
vacation which is unaccompanied by such written documentation is subject to the two year
statute of limitations contained in Code of Civil Procedure section 339. IMPORTANT
NOTE: While vacation becomes vested as it accrues over time in accordance with the Suastez
decision, the obligation of the employer to pay vacation wages does not normally occur until
the employee takes vacation or his/her employment terminates. The Court of Appeal in Church
v. Jamison (2006) 143

Cal.App.4™ 1568 held that the statute of limitations on accrued vacation pay entitlement begins
to

run from the date an employer fails to pay vacation pay in breach of contract. In the case of

an employee with vested vacation entitlement at termination, this is at the time final wages

are due.

Many Issues Arise In Vacation Pay Disputes. A series of opinion letters are attached to
this Manual which will provide guidance on various discrete situations relating to the
interpretation of the Suastez decision and the Labor Commissioner’s application of the
principles of equity and fairness provided in the statute. (O.L. 1994.03.08, 1987.05.11,
1986.11.17, 1986.05.20,

1987.7.13).

Sale Of Business Constitutes Discharge. In California, the sale of a business (see Section 40
of this Manual for a discussion of the term “bulk sale”) entails certain rights and
responsibilities on the part of the employees and the employer. California courts have held
that a sale of the business constitutes a termination of the employment and that unemployment
benefits are not a prerequisite to the right to receive wages or benefits due the employee at the
time of the termination. (Chapin v. Fairchild Camera and Instrument Corp. (1973) 31
Cal.App.3d 192) This result is consistent with Labor Code § 2920(b) and common law
contract theories; i.e., an obligor (the employer who owes the wages or benefits) may not
substitute another obligor (the buyer) in his or her place without the express written consent of
the obligee (the employee).
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15.1.12

15-3(a)

Confusion Of Vacation Pay With Other Leave Benefits. DLSE has been asked on
numerous occasions to give an opinion regarding the difference between vacation wages and
other leave benefits. The DLSE has always opined that leave time which is provided
without conditionis presumed to be vacation no matter what name is given to the leave by
the employer. Such an enforcement policy insures that leave policies which are nothing
more than vacation policies under a different name are not instituted as subterfuges to defeat
the provisions of Labor Code § 227.3 and the conclusions of the California Supreme Court
in Suastez. Thus, there must be an objective standard by which it can be established that the
leave time is attributable to holidays, sick leave, bereavement leave or other specified leave.
Tying the right to take the time to a specific event or chain of events such as allowing a
vacation period for the Thanksgiving weekend would suffice to satisfy the test. (See
discussion of the test in O.L. 1992.04.27, 1986.10.28, 1986.11.04,

1987.01.14-1).

MARCH 2007
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15.1.12.1 O.L. 1987.03.11 provides an example of application of DLSE policy. That letter

analyzes a “sick leave” policy which provided for continuing a ccrual, but, until at
least

80 hours had been accrued, the time could not be used for any purpose except sick
leave. After 80 hours had accrued in the sick leave program, the employer policy
provided that up to 24 of those hours could be used for “personal compelling business”
purposes. In the letter, the DLSE opined that it would consider all time in the sick
leave policy to be exempt from the requirements of the Suastez doctrine; but that in the
event of the termination of any employee with more than 80 hours of sick leave
accumulated, 24 hours (in excess of the 80 hours) would be considered vested as
vacation time.

15.1.13 Sabbatical Leave Programs —Under limited circumstances sabbatical leave programs, which are
in addition to the normal vacation available to an individual, will not be considered vacation subject to
Labor Code section 227.3. In Paton v Advanced Micro Devices (2011) 197 Cal.App.4™ 1505, the Court
adopted the following test to determine whether a sabbatical program is vacation or a sabbatical. Each
case has to be decided on its own facts.

1.

15-4

Leave that is granted infrequently tends to support the assertion that the leave is intended to
retain experienced employees. Every seven years is the traditional frequency. Greater or less
frequency could be appropriate depending upon the industry or particular company involved.

The length of the leave should be adequate to achieve the employer’s purpose. The length of
the leave should be longer than that “normally” offered as vacation.

A legitimate sabbatical will always be granted in addition to regular vacation. This point
carries more weight when the regular vacation program is comparable in length to that
offered by other employers in the relevant market.

A legitimate sabbatical program should incorporate some feature that demonstrates that the

employee taking the sabbatical is expected to return to work for the employer after the leave
is over.

November 2013
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16.1
pay.

16.2

16.3

16.4

16.5

SEVERAN CE PAY PR OVISIONS.
Labor Code § 96(h) allows the Labor Commissioner to accept claims for severance

However, the fede ral ER ISA law pre-em pts DLSE from enforcing claims for
severance pay where such severance pay plan is subject to ERISA. (See California
Chamber of Commerce v. Simpson, etal, 601 F.Supp. 104 (C.D. Cal. 1985)

The question, then, is whether the severance pay is subjectto ERISA. The DLSE
has the authority to determine its own jurisdiction and, based on this principle,
Deputies may take claims involving severance pay for the purpose of determining
whether DLSE has jurisdiction to enforce the claim.

A number of recent federal court cases have tested the breadth of ERISA pre-
emption in the area of severance pay. In the Ninth Circuit, the case of Bogue v.
Am pex Corp., (1992, 9th Cir) 976 F. 2d 1319, involved a fo rmer vice-
president of a division of Ampex Corp. who filed suit in state court seeking
severan ce bene fits denied him upon his 1988 resignation from the company.
Plaintiff claimed he was entitled to severance because he had not been offered
“substantially equivalent” employment as provided in the plan. Defendants
removed case to federal court on the grounds that the plan was covered by ER ISA
and the sole remedy was under the federal law. The Ninth Circuit affirmed the
judgment of the District Court finding that under the plan the employer was
“obligated to ap ply enough ongoing, particularized, administrative, discretionary
analysis to make the program in this case a ‘plan’.”

On the other hand, in a more recent case, that same Ninth Circuit held in the case
of Delaye v. Agripac, Inc. (1994, 9th Cir.), that a lower court erred in holding
that an employer had violated ERISA by not paying employee severance pay when
he was discharged. The federal district court had awarded severance benefits on
an ERISA theory, but the Ninth Circuit ordered the case remanded to the district
court to vacate the judgment and dismiss the action without prejudice to Plaintiff
bringing an action in state court in Oregon. Plan stated if employee were
terminated “without cause”, he was entitled to receive a fixed monthly amount for
12 to 24 months according to a set formula, pay accrued vacation pay, and provide
the same accident, health, life and disability insurance he had during employment
until he found other employment or until monthly payments under the plan
ceased. The court found that there was no ERISA plan because “[S]ending [Plain
tiff], a single employee, a che ck every month plus continuing to pay his insurance
premiums for the time specified in the employment contract does not rise to the
level of an ongoing administrative scheme.”

Based upon the most recent cases in this area, the Legal Section has developed the
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table found on page 16-2, supra, which may be used to predict whether the
severance program will be found to be an E RISA-c overed plan. (Velarde v. Pace W
arehouse, Inc., 105

F.3d 1313 (9t
Cir.1997)

16.6 It is important, howe ver, that all severance plans be submitted to the Legal Section
for review befo re any further action is taken. The following tab le is simply
designed as a guide to better understand the problem.
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16.7 Severance Pay: Does “Plan” Require Ongoing Administration?
FACTORS MORE LIKELY NOT | MORE LIKELY IS AN
AN ERISA PLAN ERISA PLAN
Amount of discretion No discretion necessary | case-by-case review
needed to determine required. For instance
eligibility* plan may require

determination of what
constitutes “substan
tially equivalent”

Number of employee Very few All employees

covered

Number of payments One lump sum payment | Continuous periodic
payments

Duration of obligation Short term Long term (months or
even years)

Number of covered Wages only Wages plus several

benefits other benefits such as

medical and out-
placement services

Triggering event one, such as plant closure | Employees become
eligible at different

*Most important factor

16-2 JUNE, 2002
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171

17.1.1

17.1.2

17.1.3

17.1.4

DISCRIMINATION — PROTECTED RIGH TS.

Discrimination Defined. The term “discrimination”, in general, means a failure
to treat all persons equally where no reasonable distinction can be found between
those favored and those n ot favored. ( Daly v Exxon Corp. (1997) 55
Cal.App.4th 39, 63

Cal.Rptr.2d 727)

Employees Protected. Any employee who suffers any loss protected by the
statutes listed below, may file a complain t with the Lab or Com missioner if they
meet the criteria set out in the statute.

Time For Filing. Generally, a ¢ omplaint alleg ing discrimina tion and/o r
retaliation in violation of laws under the jurisdiction of the Labor Commissioner
must be filed within six (6) months after the occurrence of the alleged
discriminatory and/or retaliatory action (Labor Code § 98.7). T he exceptions to
the six-month rule are: Labor Code

88 230(c) and 230.1 (one year); 1197.5 (2 years, 3 years if willful); 2929 (60 days
); H&SCode 8§ 1596.881 and 1596.882 (90 days).

EnforcementProcedure. The DLSE utilizes the provisions of Labor Code § 98.7
in investigating and enforcing any of the discrimination or retaliation statutes
outlined below.

Enforcement Juris dic tion Of The DLSE. The DLSE has jurisdiction over all
cases of discrimination involving any of the following statutes’:

LC 96(k) Protects both employees and applicants for loss of wages as the result of
ademotion, suspension, or discharge from employment for lawful conduct occurring
during nonworking hours away from the employer’s premises .Labor Code § 98.6
effective January 1, 2002, allows an employer and individual employees (or a
union on behalf of employees covered by a CBA) to enter into a contract protecting
the employer against any conduct otherwise protected under Section 96(k) “that is
actually in direct conflict with the essential enterprise-related interests of the
employer and where breach of that contract would actually constitute a material and
substantial disruption of the employer’s operation.”

LC 98.6 For filing or threatening to file a claim or complaint with the Labor

Commissioner, instituting or causing to be instituted any proceeding relating torights
under the jurisdiction of the Labor Commissioner, or testifying in any such
proceeding, or for exercising (on behalf of oneself or other employees) any of the
rights provided under the Labor Code or Orders of the Industrial Welfare
Commission, including, but not limited to, the right to express opinions about
an alternative workweek election, or supporting or opposing the adoption or repeal of
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analternative workweek election. Specific amendments to Labor Code § 98.6,
effective January 1, 2002, that extend protection to job applicants does not apply
to religious associations specified in the Government Code, state or local law

enforcement
agencies, and print and broadcast media.

“Recent legislation has transferred the jurisdiction over complaints alleging discrimination
based on sexual orientation from DLSE to the Department of Fair Employment and Housing (DFEH). For
other types of discrimination based on race, religion, sex, color, national origin, ancestry, physical handicap,
medical condition, marital status, age over 40, or denial of family leave, contact the DFEH. If an
employee is being harassed or discriminated against for reasons other than those listed above, they should
contact their local law enforcement agency if they have been assaulted, threatened with assault, or feel they
are in danger. Other forms of harassment or discrimination generally require the filing of a lawsuit in Civil
Court.
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C
LC 230(a) and (b) Taking time off to serveon a jury or appear as a witness.

C

LC 230(c) For discharging or in any manner discriminating or retaliating against an

employee who
is a victim of domestic violence for taking time off from work to obtain relief or attempt to
obtain
relief to help ensure his or her health, safety, or welfare, or that of his or her
child(ren). (The complaint must be filed within one year from the date of occurrence of
the violation.)

LC 230.1 Protects an employee who is a victim of domestic violence and works for an
employer with
25 or more employees who takes time off to seek medical attention, to obtain services
from a domestic violence program or psychological counseling, or to participate in safety
planning. (Thecomplaint must be filed within one year from the date of occurrence of
the violation).

LC 230.3 Taking time off to perform emergency duty as a volunteer firefighter, reserve police
office or emergency rescue personnel.

LC 230.4 Protects an employee who is a volunteer firefighter and works for an employer

employing 50 or more employees from being discriminated or retaliated against because he
or she has taken time off to engage in fire or law enforcement training. The employee is
permitted to take up to an aggregate of 14 days per calendar year for such training.

LC 230.7 and Education Code 8 48900.1 Protects employee who as parent or guardian of
pupil takes time off to appear in the child’s school at the request of the child’s teacher.

LC 230.8 Participation by employee having custody of child (parent, guardian or
grandparent) in
activity at a child’s school or licensed child day care facility up to forty (40) hours per
child, per year if employer has more than twenty-five (25) employees.

LC 232(a) and (b) Discussing or disclosing wages or refusing to agree not to disclose
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wages.
LC 233 Using or attempting to exercise the right to use a portion of “sick leave” (as defined
in the
statute) for attending to illness of child (or child of a domestic partner), parent, spouse or
domestic partner.
LC 432.7 Protects the rights of an applicant for employment or employee from

disclosing
information concerning an arrest or detention that did not result in conviction, or any
information
regarding referral to, and participation in, any pretrial or posttrial diversion
program.
LC 752 Ensuring that employees in nonunionized smelters or underground mines a
fair and
impartial election to establish a workday greater than eight (8)
hours.
LC 1025-1028 Ensures reasonable accommodation for voluntary participation in a drug
and/or
alcohol rehabilitation program ifemployer has more than twenty-five (25) employees. (See
Section

17.7 of this Manual)
LC 1041 Ensures reasonable accommodation for seeking literacy education assistance if
employed

by employer with more than twenty-five (25)

workers.

LC 1101 and 1102 Engaging in a political activity of an employee’s choice.

LC 1102.5 Protects employee disclosing information to a government or law enforcement
agency
where the employee has reasonable cause to believe that the information discloses a
violation of
a state or federal statute, or violation or noncompliance with a state or federal
regulation.

LC 1171 Protects persons participating in a national service program (e.g., AmeriCorps), for
refusing

to work overtime for any legitimate

reason.

LC 1197.5 Forbids being paid at a wage rate less than the rate paid to employees of the
opposite sex
in the same establishment for equal work on jobs the performance of which requires
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equal skill, effort, and responsibility, and which are performed under similar working
conditions, except where the payment is made pursuant to a seniority system, a merit
system, a system which measures earnings by quantity or quality or production, or a
differential based on any bona fide
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C

C

C

C

C

factor other than sex. (A civil action to recover wages under Section 1197.5(a) may be
commenced no later than two years after the cause of action occurs, except that a cause of
action arising out of a willful violation may be commenced no later than three years after the
cause of action occurs.)

LC 1198.3 Refusing to work hours in excess of those permitted by the Industrial
Welfare
Commission Orders. Note: only three (3) IWC Orders put some limit on the number of
hours
an employee may
work.

LC 2929(b) Provides damages for discharge by reason of the fact that the
garnishment of an

employee’s wages has been threatened, or that his or her wages have been
subjected to

garnishment for the payment of one judgment. The employee must give notice to his
employer of his intention to make a wage claim within 30 days after being
discharged, and file a wage claim with the Labor Commissioner within 60 days after
being discharged. (See Section 17.5 of this Manual)

LC 2930 Employer failing to provide an employee with a copy of a shopping
investigator’s report

before discharging or disciplining an employee. (See Section 17.6 of
this Manual)

LC 6310 (1) complaining about safety or health conditions or practices, (2) instituting or
causing to

be instituted any proceeding relating to the employee’s rights to safe and
healthful working conditions, or testifying in any such proceeding, or (3)
participating in an occupational health and safety committee established pursuant to
Labor Code Section 6401.7. (See Section 17.10 of this Manual)

LC 6311 Refusing to perform work in the performance of which the Labor Code, any
occupational

safety or health standard or order would be violated where the violation would
create a real and apparent hazard to the employee or her or his co-workers. (See
Section 17.11 of this Manual)

LC 6399.7 Complaining or testifying regarding non-compliance with Hazardous
Substances Act.
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C

Health And Welfare Code 1596.881 For (1) complaining about the violation of any
licensing or

other laws relating to child day care facilities (e.g., staff-child ratios, transportation of
children, or
child abuse), (2) instituting or causing to be instituted any proceeding against the
employer relating
to the violation of any licensing or other laws, (3) appearing as a witness or
testifying in a
proceeding relating to the violation of any licensing or other laws, or refusing to
perform work in violation of a licensing or other law or regulation after notifying the
employer of the violation. A claim by the employee alleging the violation by the
employer of Section 1596.881 shall be presented to the employer within 45 days after the

action as to which complaint is made, and presented to DLSE not later than 90 days after
the action as to which complaint is made.

Unemployment Insurance Code 1237 For seeking information from the
Employment
Development Department (EDD) concerning his or her rights under the
Unemployment Insurance Code or the Labor Code, cooperated with any investigation
undertaken by EDD, or has testified or is about to testify in any proceeding brought pursuant
to the Ul Code or the Labor Code. Rights and remedies are the same as those provided in
Labor Code § 98.6.

IWC Orders Expressing an opinion concerning an alternative workweek election or for
opposing

or supporting its adoption or repeal. (IWC Orders 1 through 13, Section 3(B-2)(8)). (See
Section

56.13 of this

Manual)

17.2 Wage Discrimination Based On Gend er. California has a provision in the
Labor Code (8 1197.5) which is patterned on federal law making payment to an
individual in the employer’s employ at wage rates less than the rates paid to
employees of the oppos ite sex in the same establishment illegal when the job
performance requires equal skill, effort, and responsibility, and which is
performed under similar working conditions. One exception is where the payment
ismade pursuantto a senioritysystem,
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17.2.1

17.2.2

17.2.3

17.23.1

17.2.4

17.2.5

17.2.6

17.2.7

17.3

a merit system, a system which measures earnings by quantity or quality of production, or a
differential based on any bona fide factor other than sex. (Labor Code § 1197.5(a)).

In order to establish a violation, the work performed must be equal as to skill, effort and
responsibility and must be performed under similar working conditions.

The measure of the skill, effort and responsibility must be objective and the proof of such
skill, effort or responsibility is upon the employer.

If a difference in wage rate is based on a seniority system, merit system or a system which
measures earnings by quantity or quality of production, or any other differential based on a
bona fide factor other than gender, the differential is allowed.

The seniority, merit or other system must be objective and the fact that the objective criteria
was met must be proven by the employer. In the case of a system which measures earnings by
quantity (piece rate) or quality of production, the basic criteria for the system must be equally
applied to both genders.

Damages for violation of this provision include not only the recovery of any wages lost as a
result of the discrimination together with interest on those lost wages, but also liquidated
damages in a like amount. Attorney’s fees may be recovered in a private action to enforce this
section. (Labor Code § 1197.5(g)).

Statute of Limitations. Unlike most actions which are based on a right established by the
law (minimum wage, overtime, etc., see Aubry v. Goldhur (1988) 201 Cal.App.3d 399; 247
Cal.Rptr. 205) there is a two year statute of limitations placed on recovery of wages under this
section except if the violation is willful in which case the statute of limitations is extended to
three years. (8 1197.5(h)). Investigations of complaints filed with the DLSE are handled
under the provisions of Labor Code 8§ 98.7. The statute of limitations is tolled upon the filing
of a complaint with the DLSE. (Occidental Life Ins. v. EEOC, 432 U.S. 355 (1977)).

In most cases, an employee who has suffered gender discrimination will file an EEOC or
DFEH claim for discrimination on the basis of sex since recovery of compensatory damages is
available in those forums. However, relief is available through the DLSE if the employee
chooses.

In the event the claimant also files a complaint under the federal law (29 USC § 206), the
employee is required to return to the employer the amounts recovered under this statute or the
sum recovered under the federal law, whichever is less. (8 1197.5(i)).

Some Specifically Prohibited Discharges Or Disciplines. Some of the more common
complaints received by the DLSE involve employees who are discharged or otherwise
disciplined because they take certain actions which are protected by law. A complete list of
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protected rights under the jurisdiction of the Labor Commissioner are listed above. Following
is an outline of the more common complaints and the elements which must be considered.

JULY, 2008
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17.4

17.4.1

17.4.2

17.5

17.5.1

17.5.2

Filing Or Threate ning To File Claim With Labor Com missioner. Labor
Code

8 98.6 prohibits any employer from discharging or otherwise discriminatingagainst
any employee or job applicant because the employee or applicant has:

1. Filedorthreatened to file a bona fide complaint or claim against the
employer, or

2. Instituted or caused to be instituted any proceeding under or relating to his
or her rights under the jurisdiction of the Labor Commissioner, or

Testified or is about to testify in any proceeding, or

Exercised any right afforded him or her on behalf of himself or herself
or others, specifically including the rights protected by Labor Code 88§
96(k) and

1101 through 1102.5.

A complaint is considered “b ona fide” for purposes o f this statute when a re
asonable person in the circumstances wou ld consider the complaint to be valid and
enforceable.

Note that the first two protected activities involve a filing or threat to file or
engaging in a proceeding within the jurisdiction of the Labor Commissioner; but
activitiesabove numbered 3 and 4 are not so limited. Many activities fall within
the gambit of “any right afforded”. DLSE has taken the position, for instance,
that discussing or complaining to the employer or to others about lack of
overtime prem ium pay, is protected activity under criterion number 4, above.
(See also Lambert v. A ckerly, 180

F.3d 997 (9th Cir.1999)

Discharge For Th rea tened Gar ni shment Or Garnishm ent For One
Judgment Prohibited. Labor Code 8§ 2929 prohib its an employer from
discharging an employee because of a threatened garnishment of an employee’s
wages; nor may an employer discharge an employee because of a garnishment for
payment of one judgment.

Note that the law by inference does not prohibit the discharge of an employe e
whose wages are garnished for payment of more than one judgment.

Employee Must Meet Statutory Time R equirements. Anemployee discharged
in violation of Section 2929 must notify his or her employer of intent to file a wage
claim to recover lost wages (capped at 30 days) within 30 days of discharge and
file a wage claim for such recovery within 60 days of discharge. A complaint for
reinstatemen t will lie under Labor Code § 98.7, and must be filed w ithin six (6)
months.
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17.6 Discipline Or Discharge On The Basis Of Sho pping Inv estigator’s Report.
Labor Code § 2930 prohibits either discipline or discharge of an employee based
on an adverse report in a “shopping investigator’s” report unless the employee is
furnished a copy of the re port before the interview w hich results in the discharge
or discipline is concluded and before the adverse action takes place.

17.6.1 A shopping investigator is defined as a person licensed pursuant to Business
and
Professions Code § 7502, and not employed exclusively by the employer.
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17.6.2

17.7

17.7.1

17.7.2

17.8

17.9

17.9.1

17.10

Violation of Section 2930 would be handled through the procedures set out at Labor
Code § 98.7 and the remedies contained therein would apply.

Drug Or Alcohol Rehabilitation. Labor Code 8 1025 requires employers of 25 or
more workers to reasonably accomm odate employees who voluntarily participate in an
alcohol or drug rehabilitation program. Whether or not reasonable accommodation
was offered is a question of fact subjectto investigation.

The statute requires that the employee must voluntarily enter and participate in the
rehabilitation program with reasonab le notice of such action given to the employer. If
the rehabilitation program is mandated by the court, there is no protection. T he statute
is designed to encourage voluntary participation.

Complaint Procedure. An employee may file a complaint with the Labor
Commissioner if he or she believes that he or she has been denied reasonable
accommodation as required by Section 1025. Labor Code 88 98, 98.1, 98.2, 98.3,
98.4,

98.5, 98.6, and 98.7 shall be applicable to a complaint filed pursuant to this section.

Freedom Of Political Affiliation. Labor Code 88 1101 and 1102 prohibit an
employer from interferin g with an employee’s political activities in any manner.
The statute forbids interference with the right of an employee to engage in politics
(including becoming a candidate) or adopting or notadopting any particular course or
line of political action or political activity.

State Whistleblower Statute. Labor Code § 1102.5 protects em ployees who disclose
information to a governmental or law enforcement agency where the employee has
reasonable cause to believe that the information discloses a violation of state or federal
statutes, a violation of state or federal statutes, or noncompliance with state or federal
regulations.

Note: This statute encompasses the filing of a complaint with the Labor Comm is-
sioner’s office (also protected under Labor Code 898.6), the filing of a complaint with
OSHA (also protected under Labor Code 88 6310, 6311), the filing of a complaint with
Department of Fair Employment and Housing under Government Code Section
12940, et seq, and other complaints or reports to govemmental agencies about
violations of law under their jurisdiction.

Protection For Filing Safety Complaint. Labor Code § 6310 forbids an employer
taking adverse action against an employee who:

1. Files a written or oral complaint concerning safety or health with any
government agency having statutory responsibility for employee safety or
health, the employer, or the employee’s representative (union, etc.), or

2. Takes any action to institute or causes to be instituted any proceedings under
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or relating to safety or health in the workplace, or
3. Testifies or agreesto testify in any such proceeding, or
4. Participates in an occupational health and safety committee.
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17.11 Refusing To Perform Unsafe Work. Labor Code § 6311 protects an employee who,
having a reasonable fear that the performance of work would violate a safety provision
of a federal or state safety or health law refuses to perform such work where such
performance would create a real and apparent hazard to the employee or to fellow
employees. The DLSE follows the definitions and criteria set outin Whirlpool Corp. v.
Marshall, 100 S.Ct. 883 (1980) in enforcing these sections.

17.11.1 Note: For purposes of either of these statutes dealing with Occupational Safety and
Health, an inmate in a state prison is an employee. (Labor Code § 6304.2)
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18
18.1

18.1.1

18.2

18.3

ASSIGNM ENT OF WAGES.

Provisions Of Labor Code § 300. According to the statute — and reiterated by the
courts — the purpose of Labor Code Section 300 is to protect employees and their
families from assigning wages to the extent that the remaining portion of the wages
would severely impair the wage eamer’s economic well being. These restrictions
protect the employee by prohibiting the employer from paying out to “assignees” more
of the employee’s wages than is permitted by law.

Note: The employer may also be an assignee and the statute recognizes this fact. See
Labor Code § 300(g).

If an employee inadvertently, or through ignorance, exceeds the limits under Section
300 and the employer subsequently makes deductions exceeding Section 300
limitations, a wage claim may result aga inst the emplo yer as such an assignmen t
would be considered an invalid deduction. Assignments are limited to not more that
50% of the employee’s wages. (See 8 300(c)) This obviously places an obligation
on the employer to review each assignment as the employer must accept responsibility
for any wage deductions based on the employee’s assignment. The provisions of
Labor Code Section 300(d) set forth the limits of the employer’s responsibility.

Labor Code Section 300 codifies many, but not all, of the restrictions placed upon the
assignment of wages b y an emp loyee. The section severely limits the right of
employees to assign wages and no assignment is valid unless all of the following are
present:

1. The assignment is in a separate writing, signed by the wage earner and specifying
the transaction to which the assignment relates.

2. Spousal consent is obtained in writing and attached to the assignment unless the
wage earner is legally separated or living separate and apart after an interlo
cutory judgment of dissolution has been entered and a written statement setting forth
those facts is attached to the assignment or a written statement setting forth the fact
that the wage earner is single is attached to the assignment.

3. An assignment by a minor is signed by a parent or guardian.

The wage earner has made no other assignment involving the same transaction and
a written statement to that effect is attached to the assignment.

5. A notarized copy of the assignment together with the required statements is filed
with the employer and, at the time of such filing, no other assignment is subject to
payment and no court ordered earnings withholding order is outstanding.

6. Notmore than fifty percent of the employee’s wages may be withheld from any one
payroll payment and the assignment is revocable at any time.



7. The wages of an employee who is paid at a central location as set out at Labor Code
Section 204a may not be assigned. (See Section 5.3 of this Manual)

18.3.1 Note that these provisions do not apply in assignments for spousal or child support.
(See 8 300(a))
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18.3.2

18.3.2.1

18.3.2.2

18-2

Does Not Apply T o Certain Deductions. Section 300 does not ap ply to deductions
which the employer is requested in writing by the employee to make for the payment
of insurance, taxes or contributions to funds or plans providing for death, disability,
retirement, etc., or for contributions to charitable, educational, patriotic or similar
purposes or for the payment for goods or services fumished by the employer to the
employee or the employee’s family. (See Labor Code Section 300(g).)

Goods Or Services Furnished By The Emp loyer. It should be noted that while the
provisions of Section 300 do not apply, inter alia, to deductions for goods and services
furnished by the employer to the employee or his family, this particular deduction is
only applicable where the goods or services are directly furnished by the employer.
These goods or services usually involve rent or food. (See IWC Orders, Section 10,
limiting the amount of these deductions)

In addition to being limited to goods or services directly furnished by the employer, the
deduction must also meet the criteria set out in the case of Barnhill v. Saunders (1981)
125 Cal.App.3d 1; 177 Cal.Rptr. 803.

JUNE, 2002
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19 GRATUITIES - TIPS

19.1 Labor Code § 350

As used in this article, unless the context indicates
otherwise:

(a) "Employer" means every person engaged in any business or enterprise in this State, which
has one or more persons in service under any appointment, contract of hire, or apprenticeship,
express or implied, oral or written, irrespective of whether such person is the owner of the
business or is operating on a concessionaire or other basis.

(b) "Employee™ means every person including aliens and minors, rendering actual service in
any business for an employer, whether gratuitously or for wages or pay and whether such
wages or pay are measured by the standard of time, piece, task, commission, or other method
of calculation and whether such service is rendered on a commission, concessionaire, or oth
er basis.

(c) "Employing™ includes hiring, or in any way contracting for the services of an
employee.

(d) "Agent" means every person other than the employer having the authority to hire or
discharge any employee or supervise, direct, or control the acts of employees.

(e) "Gratuity" includes any tip, gratuity, money, or part thereof, which has been paid or
given to or left for an employee by a patron of a business over and above the actual
amount due such business for services rendered or for goods, food, drink, or articles sold or
served to such patron. Any amounts paid directly by a patron to a dancer employed by an
employer subject to Industrial Welfare Commission Order No. 5 or 10 shall be deemed a
gratuity.

(f) "Business" means any business establishment, or enterprise, regardless of where
conducted.

19.1.1 The provisions of Labor Code 8 350 provide detailed definitions of the terms used
in the Article (Labor Code 88 350 through 356).

19.2 Labor Code § 351.

No employer or agent shall collect, take, or receive any gratuity or a part thereof, that is paid,
given to or left for an employee by a patron, or deduct any amount from wages due an
employee on account of a gratuity, or require an employee to credit the amount, or any
part thereof, of a gratuity against and as a part of the wages due the employee from the
employer. Every gratuity is hereby declared to be the sole property of the employee or
employees to whom it was paid, given, or left for. An employer that permits patrons to pay
gratuities by credit card shall pay the employees the full amount of the gratuity that the patron
indicated on the credit card slip, without any deductions for any credit card payment
processing fees or costs that may be charged to the employer by the credit card company.
Payment of gratuities made by patrons using credit cards shall be made to the employees not
later than the next regular payday following the date the patron authorized the credit card
payment.

19.2.1 Statutory Scheme Mus t Be Read Carefu lly. Particular note should be made of
the definition of “gratuity” contained in Section 350, which includes any tip,



gratuity, money, or part thereof, w hich has been paid or given to or left for an
employee by a patron of a business over and above the actual amount due the business for
services rendered or for goods, food, drink, or articles sold or served to the patron.

19.2.1.1 Note that the amendment to Labor Code § 350 effective January 1, 2001, adds
specific language regarding dancers. Also, as explained below, section 351
now p rohibits, among other things, the practice of recovering credit card charges
incurred by an employer when a tip is left on a credit card.
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19.3

19.3.1

19.3.2

19.3.3

Statute Prohibits Employers Or Their Agents From Taking Or Receiving Tip
Money Left For Employee. Section 351 prohibits employers and their agents (defined,
above, as every person other than the employer having the authority to hire or discharge
any employee or supervise, direct, or control the acts of employees) from

sharing in or keeping any portion of a gratuity left for or given to one or more
employees by a patron.

In the case of Leighton v. Old Heidelberg, Ltd. (1990) 219 Cal.App.e3d 1062, the Second
District Court of Appeal, in a split decision, held that an employer policy mandating a

tip pooling arrangement among waiter/waitresses and busboys and bartenders was legal
despite the language of Section 351. While, in Leighton, the tip pooling policy in question
applied to employees who provided “direct” table service, the court recognized that this was
a long-standing practice in the restaurant industry. The acknowledgment of prevailing
industry practice was also recognized in a DLSE opinion letter interpreting Leighton issued
in 1998. The DLSE opinion states that it is the correlation with prevailing industry practice
“that makes tip pooling a fair and equitable system”. (DLSE Opinion Letter No.
1998.12.28-1).

Recognizing that prevailing industry practice is likely to evolve over time as a result of
competitive market demands and changing technology, the DLSE in an opinion letter issued
in 2005, interpreted Labor Code section 351 to allow for a tip pool policy requiring the
employee receiving the tip to contribute 15% of the actual tips to the tip pool and all money
from the tip pool then to be distributed to the other employees in the “chain of service” based
on the number of hours they worked, as is consistent with industry custom, provided:

1) Tip pool participants are limited to those employees who contribute in the chain of the
service bargained for by the patron, pursuant to industry custom [examples of employees
included in “chain of service” provided in Opinion Letter], and

2) No employer or agent with the authority to hire or discharge any employee or supervise,
direct, or control the acts of employees may collect, take or receive any part of the
gratuities intended for the employee(s) as his or her own. (also see Definitions for
“Employer” and “Agent”, Cal Labor Code section 350). (See DLSE Opinion Letter
2005.09.08).

No Wage Deductions For Gratuities. Additionally, this section prohibits employers
from making wage deductions from gratuities, or for using gratuities as direct or

indirect credits against the employee’s wage and now specifically disallows a recovery of
credit card charges incurred by the employer.

Employment agreements allowing an employer to employ so-called “tip credits” (allowed
under federal law) against wages owed to an employee are illegal under California law.
(Henning v. IWC and California Restaurant Assn. (1988) 46 Cal.3d 1262;
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252 Cal.Rptr. 278)
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19.3.4 Note: Section 351 was amended effective January 2, 2001, and no longer provides an
exemption which allows employers to take or receive the gratuities left for employees where
there is no charge made for the service. For claims involving the prior language Deputies
should refer to the 1998 edition of this Manual for guidance.

19.3.5 Service Charge Is Not A Gratuity. A charge which must be paid added to a customer’s
bill for the service is not a gratuity and may be received and disbursed by the employer
without limit by Labor Code § 351m et seq. (O.L. 1994.01.07 and
2000.11.02). On the other hand, if the “service charge” or “added gratuity” is waivable
or negotiable, or couched in terms of being less than a fixed amount which must be paid,
the charge is not an added “charge” to the bill and payment is gratuitious.
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19.4

19.4.1

19.5

19.5.1

19.5.2

19.6

Labor Code § 353.

Every employer shall keep accurate records of all gratuities received by him, whether
received directly from the employee or indirectly by means of deductions from the wages of
the employee or otherwise. Such records shall be open to inspection at all reasonable hours
by the department.
Section Requires Employer To Keep Records. This Section requires the
employer to keep ac curate records of any gratuity received by him thro ugh any m
eans. Gratuities received through credit cards would fall within these re
cordkeeping requirements. Since the employer is obligated to keep the records,
the burden of proof regarding amounts due employees from credit card charges w
ould be on the employer.

Labor Code § 356.

The Legislature expressly declares that the purpose of this article is to prevent fraud upon

the public in connection with the practice of tipping and declares that this article is passed for a

public reason and can not be contravened by a private agreement. As a part of the social

public policy of this State, this article is binding upon all departments of the State.
Statutory Scheme Has Public Purpose . The Legislature has declared that
the provisions of this Article, dealing with tips, is to prevent fraud upon the
public and cannot be contravened by private agreement.

California courts have determined that an employer policy of crediting tips of
restaurant employees against their minimum wage violates Labor Code § 351 and
that damages are recoverable under Business and Professions Code § 17200 as
an unfa ir business practice. (Application Group, Inc. v. Hunter Group, Inc. (1998) 61
Cal.App.4th 881, 907-908; Hudgins v. Neiman Marcus (1995) 34 Cal.App.4th 1109,
1126-1127)

Cred it Card Charges As Tips. As noted above, under the amended statute,
an employer cannot offset the cost of credit card charges which may be incurred by
an employer against tips paid by the patron on the credit card. This addition is in
keeping with a decision of the 1st District Court of Appeal which held that any
cost of doing business must be borne by the employer and not the employ ee.
(Hudgins v. Neiman Marcus (1995) 34 Cal.App.4th 1109) Inasmuch as credit card
purchases are common, the cost of credit card charges are a cost of doing business.
Thus this decision had been interpreted by DLSE to prohibit any deduction from
the wages of employees by the employer to recover costs incidental to tips left for
employees.
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20
20.1

20.2

20.3

20.3.1

20.4

EMPLO YEE BONDS - REQ UIREMENTS AND LIMITATIONS.

Cost Of Bond Or Photograph. If abond or photograph of an employee or applicant is
required by any employer, the cost thereof shall be paid by the employer. (Labor
Code § 401) This covers any situation where either the employer or a third person
requires a photograph or a bond (purchased from a bonding company) guaranteeing
the performance of the duties or obligations of the employee. This is typical in certain
employments involving the handling of large sums of money, goods or commodities.

Cash Bond — Labor Code § 402:

No employer shall demand, exact,, or accept any cash bond from any employee or applicant
unless:
(a) The employee or applicant is entrusted with property of an equivalent value, or

(b) The employer advances regularly to the employee goods, wares, or merchandise to be delivered
or sold by the employee, and for which the employer is reimbursed by the employee at regular
periodic intervals, and the employer limits the cash bond to an amount sufficient to cover the
value of the goods, wares, or merchandise so advanced during the period prior to the payment
therefor.
Cash Bonds must be deposited in a savings account in a bank authorized to do
business in California. The account must be set up in such a way that the amount
deposited can only be withdrawn by the joint signatures of both the employer and the
employee (or applicant), the sum may not be co-mingled with other money of the
employer, and the agreement concerning the bond must be in writing. The money in
such an account is not subject to a money judgment obtained against either the
employer or the employee or applicant except in an action between the employer or
employee or applicant, their successors and assigns. The amount held in the bond
account (plus any interestaccrued) must bereturned to the employee or applicant upon
the return of the money or property to the employer, subject only to the deduction
necessary to balance accounts between the employer and employee. (Labor Code
8 403).

A Written Agreement Conc ernin g The Bond Is Required By The Statute. The
DLSE will enforce any term of such an agreement which is not abusive, unfair or in
derogation of the spirit of the statute. This agreement may, for instance, provide for
recovery of damages done to the goods. Such recovery may be made from the bond
if both the employer and employee agree on the amount of damages; or, in the event
there is no agreement, either party may sue to recover the bond amount from the
account in which case the issue of damages would be decided by the trier of fact.

The California Supreme Court has found that “Labor Code sections 400 through 410
set out in detail the employee’s bond law, and the manner in which a cash bond may
be exacted from an employee to cover merchandise entrusted to him”... deductions
“from wages due appear to be in contravention of the spirit, if not the letter, of the



employee’s bond law.” (Kerr's Catering v. DIR (1962) 57 Cal.2d 319, 327-328)
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21.1

21.1.1

21.2

21.2.1

21.3

21.3.1

21.4

21.5

CONTRACTS AND APPLICATIONS FOR EMPLOYMENT.

Labor Code § 407:

Investments and the sale of stock or an interest in a business in connection with the securing of a
position are illegal as against the public policy of the State and shall not be advertised or held out
in any way as a part of the consideration for any employment.
This provision of the Labor Code prohibits any employer from advertising that any
employment opportunity is based upon a purchase of stock or an interest in a b usiness
or requiring such a purchase as a condition of employment. The DLSE takes the
position that any purchase of stock or interest in a business as a condition of continued
employment is likewise prohibited.

Employment App lications Must Be Filed With Labor Com missioner. Labor
Code § 431 provides that in the event an applicant for employment must sign an
application for employment, the employer must have a copy of the form of such
application on file with the Labor Commissioner’s office. The Division policy requires
that all such applications received by D LSE staff must be forwarded to the Office of
the Chief Counsel.

Labor Code 8§ 432 provides that either an employee or an applicant has the right to
obtain a copy of any employment instruments he or she is required to sign.
Employmentinstrumentsinclude any document dealingeitherdirectly or indirectly with
employment or continued employment.

Polygraph Tests And Similar Tests — Labor Code § 432.2: Employers are
prohibited from requiring an applicant for employment or any employee to take a
polygraph, lie detector or similar test and if an employer “requests” an employee to take
such a test, the employee must be advised, in writing, of his right not to take such a test.

Certain psychological tests may or may not meet the criteria of Section 432.2
(“similar test or examination”); but in any event those tests may constitute an invasion
of privacy under article I, section 1, of the California Constitution absent a
showing of a compelling interest by the em ployer. (Central Valley Chapter 7th Step
Foundation, Inc. v. Younger (1989) 214 Cal.App.3d 145, 151, 162-165) In addition to
any enforcement action taken by the DLSE, claimants with complaints regarding use
of so-called psychological testing should also be cautioned to contact private counsel.

Remedy For Refusal To Take Test. Since the requirement to take a polygraph or
similar test is forbidden, no adverse action may be taken by the employer against an
applicant for employment or employee who refuses to submitto such atest. (§ 98.6)
Contracts Void As Against Public Policy — Labor Code § 432.5:

No employer, or agent, manager, superintendent, or officer thereof, shall require any employee
/or applicant for employment to agree, in writing, to any term or condition which is known by
such employer, or agent, manager, superintendent, or officer thereof to be prohibited by law.



2151 Every person is charged with the responsibility of knowing the law; thus, it is not a
defense for an employer to contend that they had not read or were unaware of the law.
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22.1

22.1.1

22.2

22.2.1

22.3

PURCHASES BY EMPLOYEES - PATRONIZING EMPLOYER.

Labor Code § 450:

(a) No employer, or agent or officer thereof, or other person, may compel or coerce any
employee, or applicant for employment, to patronize his or her employer, or any other person, in
the purchase of any thing of value.

(b) For purposes of this section, to compel or coerce the purchase of any thing of value includes,
but is not limited to, instances where an employer requires the payment of a fee or consideration
of any type from an applicant for employment for any of the following purposes:

(1) For an individual to apply for employment orally or in writing.
(2) For an individual to receive, obtain, complete, or submit an application for employment.
(3) For an employer to provide, accept, or process an application for employment.

Illegal To Require Paym ent To Apply For Em ployment. Note that recent
legislation makes it illegal for an employer in California to charge a fee to an
employee forapplying foremployment, receiving anap plication foremployment or for
providing, accepting or processing an application for employment. This had been
a common practice in the air transport industry. (See O.L. 2002.01.22)

Requirement That Employee Patronize Employer Or Third Party Prohibited.
Any other requirement by an employer that an employee patronize the employer or a
third person in the purchase of anything of value is prohibited by this statute.

The provisions of Section 450 do not preclude an employer from “prescribing the
weight, color, quality, texture, style, form and make of uniforms required to be worn
by his employees.” (Labor Code § 452) The fact that the employer may prescribe the
uniform does not relieve the employer of the obligation to pay the cost of the uniform
(DIR, DLSE v. Ul Video, 55 Cal.App.4th 1084, 1091), the statute simply permits the
employer to designate the store where the goods may be purchased.

Varied Circumstances Surrounding Enforcement Of Section 450. As the
Division’s responses to inquiries evidences, the question of the applicability of
Section

450 arises often and in sometimes unique factual circumstances. The DLSE has opined
that the section precludesan employer from requiring that an em ployee: pay for a safety
orientation program required on a particular job site (O.L. 1993.01.19-2), purchase
insurance coverage for an automobile used for business purposes (O.L. 1993.02.22-3),
pay for uniforms required by the employer, purchase a truck to be used by the
employee in the business (O.L. 1997.01.02), or pay for a bank account as a condition
of receiving incu rred expen ses by direct dep osit (O.L. 1997.03.2 1-2). The
employee must show that there is a cost involved to the employee before
Section 450 is applicable. For instance, the code section does not preclude an
employer from requiring that an emp loyee mak e appli cation for a specific credit


http://www.dir.ca.gov/dlse/opinions/2002-01-22.pdf
http://www.dir.ca.gov/dlse/opinions/1993-01-19-2.pdf
http://www.dir.ca.gov/dlse/opinions/1993-02-22-3.pdf
http://www.dir.ca.gov/dlse/opinions/1997-01-02.pdf
http://www.dir.ca.gov/dlse/opinions/1997-03-21-2.pdf

card if no costs are involved in maintaining that credit card (O.L. 1997.02.21-2).

22.4 Costs Of Recovering Tips Left On Credit Cards. See Section 19.6 of this Manual
for discussion regarding prohibition on employer’s recovering costs of tips left for an
employee on a credit card.
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23 CONTRACTS AGAINST PUBLIC POLICY.

23.1 There are a number of statutes in the Labor Code which specifically prohib it contracts
between employers and employees on certain subjects. Examples of actions which
have been declared to be against “public policy” are:

1. Any contract to release a claim for wages entered into before those wages have
been paid (Labor Code § 206.5);

Contracts which would deprive employee of tips (Labor Code § 356);

Contract to abrogate the provisions of Labor Code 8§ 405 dealing with use of
bond to pay for property entrusted to employee;

4. Investment in business prohibited as inducement to employ (Labor Code
8§ 407);

5. Waiver of Talent Agency Act provisions (Labor Code § 170
1.19);

6. Waiver of any provision of Labor Code requiring employer to indemnify his
employee for expenses incurred in employment (Labor Code 2804);

7. Contract which allows discharge for garnishment (Labor C ode § 2929);
8. Failure to secure workers’ compensation insurance (Labor Code § 3712).

23.2 Union Organization: The announced public policy of the State of California (as found
in Labor Code 88 921 and 923) provides that freedom to organize is guaranteed.
Section 923 states:

“Negotiation of terms and conditions of labor should result from voluntary agreement bet ween
employer and employees. Governmental authority has permitted and encouraged employers to
organize in the corporate and other forms of capital control. In dealing with such employers, the
individual unorganized worker is helpless to exercise actual liberty of contract and to protect his
freedom of labor, and thereby to obtain acceptable terms and conditions of employment.
Therefore it is necessary that the individual workman have full freedom of association,
self-organization, and designation of representatives of his own choosing, to negotiate the terms
and conditions of his employment, and that he shall be free from the interference, restraint, or
coercion of employers of labor, or their agents, in the designation of such representatives or in
self-organization or in other concerted activities for the purpose of collective bargaining or other
mutual aid or protection.”

23.2.1 Any agreement which interferes with the right of employees to organize is void as
against public policy.

23.2.2 Labor Code 8§ 922 provides that coercion to enter an agreement not to join or to
become a member of any labor organization as a condition of securing or continuing
in employment is a misdemeanor.

23.2.3 See also, Section 31.3.1, et seq. of this Manual for further discussion regarding contrac



ts in derogation of public policy
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24.1

24.1.1

24.2

24.3

24.4

24.5

SOLICITATION OF EMPLOYEESBY MISREPRESENTATION

Offering employment based on intentional misrepresentations is a violation of Labor
Code Section 970. The Labor Commissioner has jurisdiction to hear claims arising
from a violation of Labor Code § 970. (See Labor Code § 96(d))

Labor Code § 970 prevents employers from inducing employees to move to, from, or
within California by misrepresenting the nature, length or physical conditions of
emplo ymen t. (Tyco Indu stries, Inc. v. Superior Court (1985) 164 Cal.App.3d 148, 155) W
hile originally adopted to protect migrant workers from the abuses heaped upon them
by unscupulous employers and potential employe rs — especially inv olving false
promises made to induce migrant workers to move in the first instance — the courts
have construed sections 970 and 972 to apply to other situations as well. (Munoz v. Kaiser
Steel Corp. (1984) 1 56 Ca l.App.3 d 965, 980). Nothing in the statute restricts
application of the statutory language to any particular class or kind of employment. (
Ibid., at 980)

The apparent purpose of sections 970 and 972 is to protect potential employees from
being solicited to change employment by false representations concerning the nature
or duration of employment. The statutory scheme is particularly addressed to
preventingemployers from inducing potential employees to move to a new locale based
on misrepresentations of the nature of the employment. (Tyco Industries, Inc. v. Superior
Court, supra, 164 Cal.App.3d at 155) The relocation of the employee’s residence is
required in order to state a cause of action. ( Eisenberg v Alameda Newspapers, Inc. (1999)
74 Cal App 4th 1359)

Remedy. Double damages are the remedy for violation of section 970. Thus, double
any cost incurred by the employee in changing employment (and residence) is
recoverable.

Labor Code § 973 prohibits advertisement or other solicitation of employees during
a strike, lockout or other trade dispute unless the advertisesment contains a plain and
explicit mention in such advertisement or solicitation that a strike, lockout or labor
disturbance exists. The section explains in detail the procedure which must be followed
if such advertising is undertaken. The DLSE will take action to enforce this section.
(O.L. 1993.05.04-2)

Labor Code § 976 prohibits any advertisement offering employment as a salesman,
broker or agent which is willfully designed to mislead any person as to
compensation or commissions which may be eamed, or falsely represents the
compensation or commissions which may be eamed.

Labor Code 8§88 1010-1018 prohibits misrepresentation of union affiliation by means
of false labels, buttons, cards, etc.


http://www.dir.ca.gov/dlse/opinions/1993-05-04-2.pdf
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25
25.1

25.2

25.2.1

25.2.2

CONSTRUCTION INDUSTRY CONTRACT ORS’ REQUIR EMEN TS.

Labor Code § 1021. Any person who does not hold a valid state contractor's license
issued pursuant to Chapter 9 (commencing with Section 7000) of Division 3 of the
Business and Professions Code, and who employs any worker to perform services for
which such a license is required, shall be subject to a civil penalty in the amount of one
hundred dollars ($100) per employee for each day of such employment. The civil
penalties provided for by this section are in addition to any other penalty provided by
law.

Labor Code § 1021.5 provides that in the event a licensed construction industry
contractor “willingly and knowingly” enters into a contract with any person to perform
services for which a license is required and that person does not hold a license(or meet
the requirements of independent contractor pursuant to the provisions of Labor Code

§ 2750.5), the licensed contractor is subjectto a penalty of $100.00 for each person so
contracted with. California courts have concluded that a DLSE Hearing Officer may
consider the contractor’s failure to make reasonable efforts to ascertain whether the
subcontractor was licensed to warrant an inference that the contractor knew the
unlicensed status of the subcontractor. (Wang v. DLSE (1986) 219 Cal.App.3d 1152,
1158-1159)

Note: When an investigation by the division determines that an employer has violated
Section 1021, 1021.5, 1197, or 1771, or otherwise determines that an employer may
have failed to report all the payroll of the employer’s employees as required by law,
the division shall advise the Insurance Commissioner and request that an audit be
ordered pursuant to Section 11736.5 of the Insurance Code.

Contractors Employed Exclusively On Fed eral Projects. It is not within the
jurisdiction of the Labor Commissioner (or the State of California) to require that a
person performing work on an exclusively federal project have a state contractor’s
license. (Gartrell Const. Inc. v Aubry (1991, CA9 Cal) 940 F2d 437)
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26.1

26.1.1

26.1.2

26.1.3

26.1.4

26.2

26.2.1

26.2.2

26.3

EMPLO YEE PRIVIL EGES AND IMMU NITIES.

Labor Code § 1025, Alcohol And Drug Rehabilitation: Employers of more than 25
employees (on a regular basis) are required to “reasonably accommodate any
employee who wishes to voluntarily enter and participate in an alcohol or drug
rehabilitation program, provided that this reasonable accommodation does not
impose an undue hardship on the employer.”

The Legislature has announced its intent in adopting this statute:

“It is the intent of the Legislature that employers subject to this act reasonably

accommodate employees by providing time off necessary to participate in an

alcoholic rehabilitation program when this will not impose an undue hardship on

the employer. In determining whether providing the necessary time off would

impose an undue hardship it is the intent of the Legislature that the size and type

of the employer and facility, the nature and cost of the accommodation involved,

notice to the employer of the need for the accommodation, and any reasonable

alternative means of accommodation be considered.” (1984, Ch. 1103)
An employer must take reasonable efforts to safeguard the privacy of the employee as
to the fact that he or she has enrolled in an alcohol or drug rehabilitation program.
(Labor Code §1026)

Note that an employer is not responsible for paying an employee for absences
occasioned by entry into an alcohol or drug rehabilitation program, but the employee
may use sick leave to which he or she is otherwise entitled to pay for such leave.
(Labor Code § 1027)

An employee may file to recover lost wages or for reinstatement with the Labor
Commissioner if the employer denies reasonable accommodation.

Labor Code 8§ 1040, etseq., Employee Literacy Educa tion Assistance Act: Every
employer regularly employing more than 25 employees must “reasonab ly accom moda
te any employee who reveals a problem of illiteracy and req uests emplo yer
assistance in enrolling in an adult literacy education program, provided that
this reasonable accomm odation do es not impo se an undu e hardship on the emp
loyer.”

The employer must make reasonable efforts to safeguard the privacy of the employee
as to the fact that he or she has a problem with illiteracy (Labor Code § 1042)and an
employee may not be discharged based solely on the revelation of a problem with
literacy so long as the employee satisfactorily performs his or her work.

Note that an employer is not obligated to pay for the time an employee is off to enroll
or participate in an adult literacy education program. (Labor Code 8§ 1043)

Labor Code 8 1050, Preventing Re -employment By Means Of Misrepresentation:
Itis illegal for an employer (or any person, agent or officer thereof) to prevent the re-



employment of an employee who has left the employer’s service either by discharge
or voluntary quit. An employee