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ROBERT N. VILLALOVOS Staff Counsel (SBN 152255)
State of California

Department of Industrial Relations ’
DIVISION OF LABOR STANDARDS ENF ORCEMENT

12031 Howe Avenue, Suite 100
‘Sacramento, CA 95825
_{ Telephone: (916) 263-2918

Fax: (916) 263-2920

Attorney for Labor Commissioner

BEFORE THE LABOR COMISSIONER.

. OF THE STATE OF CALIFORNIA
DUANE “DOG” CHAPMAN and ALICE .~ |- Case No. TAC 3351
BARMORE-SMITH, |
Petitioners, DETERMINATION OF CONTROVERSY

[Labor Code §1700.44(a)]
. Vs,

BORIS KRUTONOG; PIVOT POINT
ENTERTAINMENT,LLC, -

A

- Respondents,

The above-captiorie'd matter, based-upon a Petition for Deternﬁination of Controversy .
under Labor Code §1700.44 filed on March 27, 2007, came onvregul‘arly for hearing on various ™ -
dates c’ommehcihg on October 15, 2007 and ending on October 23, 2009 in Los Arigeles,

California, before James E. Osterday, Attorney for the Labor Commissioner, assigned to hear

* this matter. At the close of the hearing proceedings, the parties filed respective post-hearing

briefs and reply briefs and the matter was submitted for decision in January 2010.1 .

! Followmg the conclusion of the heari ing proceedmgs Mr, Osterday retired from employment w1th the State, The
undermgned attorney was assigned to review the entire file, mcludmg all testlmony and ev1dence in this matter, and .
issuea proposed declsmn for the Labor Commissioner.
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Petltroners DUANE “DOG” CHAPMAN ("DDC") and ALICE BARMORE—SMITH .

(petitioners will be referred to collectively as “Chapmans™) appeared and were represented by

‘Stephen D. Rothschild Esq of King Holmes; Paterno & Berliner, LLP. Respondents BORIS

KRUTONOG and PIVOT POINT ENTERTAINMENT, LLC appeared and were represented
by Martin D. Singer, Esq. of LAVELY & SINGER.
" Based on the evidence presented at the hearing and on the otherpapers- on file in this
matter, the disputed controversy is determrned as follows. N
SUMMARY OF POSITIONS

The Petitioriers filed a petition to deterrnine cohitroversy alleging that Respondents

‘violated the Talent Agency Act (TAA) in oonnection With activities of Respondents made on

‘behalf of Petltroners 1nvolv1ng “Do g The Bounty Hunter” telev1s1on program (“DBH”)

Petitioners maintain that prior to working on DBH, the relat1onsh1p between them and
Krutonog (and later with Pivot P01nt Entertamment LLC, Krutonog’s loan out company) was

governed by several L1fe nghts Agreements—the last version dated September 24,2004,

| Petitioners assett that the purpose of the Life Rights Agreements was for Respondents to

procure employment and solicit and negotiate opportunities for Petitioners in the entertainment

industry in conhection with rnotlon picture, television and various other entertainment

enterprrses Petitioners allege that pursuant t0 the Life Rights Agreement Respondents agreed to

procure employment for them as their de facto talent agents with respect to their-professional

- endeavors as artists within the meaning of the Talent Agencies Act. In exchange for rendering

servioes as de facto talent agents, Respondents would receive certain fees as either paid directly -

| fo Respondents from third parties or from the Petitioner’s earnings in connection with activities .

or services rendered in the entertainment industry.

L Petitioners assert that Respondents pert‘ormed unlawful activities as unlicensed talent
agents in seeking to solicit and procure employrnent in the State of California for Petitioners
vrho are “artists” in the entertainment industry, and further, that the unlawful proourernent

activities were not done in conjunction with or at the request of any licensed talent agent.

2.
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Spec1ﬁcally, Respondent allegedly attempted to procure and negotiate employment of

Pet1t1oners by arranging meetings and negotlatmg with producers and studio execut1ves in

projects, including the George Lopez television show, the series “Dog thie Bounty Hunter,” and
multiple personal appearances for Mr. Chapman.
- Regarding procurement and negotiating of Petitioners’ employment in DBH, Petitioners

allege that Respondent executed a separate confidential agreement with A&E Television

Networl<s Hybrid Films Inc. and/ or D&D Television Productions, Inc. (“Producers”) whereby

Respondents were paid a producer fee” directly from Producers out of the amount Petitioners

believed they were to receive for services in DBH, Petitioriers maintain that the “producer fee”

| was a fraudulent subterfuge (a disguised cormmssmn in that the previous Life Rights Agreement '

provided that Respondent Krutonog was to be named as a producer and shall receive a producer
fee on feature films and telev151on series involving Pet1t1oners as opposed to receivinga

commission under the Life Rights'A'greement for projects including books, merchandising

rights, video games, apparel sponsorship and spokesperson work).

In actmg in the capacity- ofa talent agent by procuring, offering, prom1s1ng or attempting
to procure employment for Pet1t1oners as art1sts without first obtaining a license from the

California Labor Comm1ss1oner Respondents allegedly violated the TAA. Petitioners cla1m

‘since unlawful procurement activities so tainted the illegality of the agreements; both the

Producer Agreement for DBH and the Life Rights Agreement s.hould be declared null and void
and unenforceable in théir entirety ab initio. Petitioners claim they are entitled to a full
accounting concerning all monies re.ceiyed by Respondents, directly or indirectly, which pertain
in any way to the personal services of Petitioners as artists in the entertainment industry; And
Petitioners claim entitlement to a full and complete disgorgement from Respondents of any and
all monies or things of value received by Respondents pursuant to the Producer Agreement, plus
interest. _ - .
| Respondents deny tliat Petitioners are “actors” or “artists” within the meaning' of the
TAA and deny that they are or have been .acting as unlicensed talent agents and deny they have
been engaged in procuring, offering, promising or attempting to procure employment for any

3
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artist within the meaning of the TAA. Respondents assert that Petitioners are professional
bounty hunters and licensed bail bondsman in multiple states. In their response to the petition,
Respcndents assert that Respondent Krutonog is a co-exscutive producer of the DBH tele.vision'

show which isa do’cmnentary—style observational program which records and replays for the

| public the dafy-to-day activities of Petitioners as they conduct their _business. as bounty hunters

and bail bondsmen. Respondents also maintain that Krutonog previously served as an executive

. producer and cameraman for Petitioners in connectron with a program regardmg the 2003

capture of a convicted rapist.

Respondents allege numerous affirmatlve defenses 1nclud1ng that they can not be liable
for acts of others, unclean hands, fatlure to mitigate, laches,, lack of standing, waiver, offset
estoppel, statute of limitations, that any acts of alleged procurement of employment were done |
in oonJuncuon with a licensed talent agent or other licensed professmnal and the Labot |
Commissioner lacks Jurlsd1otion over the subject matter and the parties to this drspute

| FINDINGS OF FACT '

The sze Storv Om‘zon Agreements

The busmess relationship between the DDC and Krutonog goes back to approx1mately

25,1995 (Exh C), December 5, 1995 (Exh. D), March 12, 1998 (Exh F), May 7, 1999 (Exh
H) and Apr11 25, 2001 (Exh. D), Krutono g was authorized to acquire rights to DDC’s life story,
including related information and materials for use in efforts to obtain a commitment for
deyeiopmentand. production 'of motion pictures and television pro grams.

“The parties diepute the purposes of these Life Story Option Agreements. Petitioner argues
that the purpose of these agresments was for Respondents to procure employment and solicit
and negotiate for opportunities for the DDC in the.entertainment industry. Evidence was N ".

presented that Petitioners believed that Respondent Krutonog was their “manager” and that third”

. parties understood and treated Krutonog as Petitioner’s manager who solicited and negotiated

many opportunities in the entertainment industry. Petitioners maintained that Krutonog did not

deny to third parties that he was Petitioner’s manager. DDC testified that the series of Life Story - R
4
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Option Agreements were really never meant to be' bin_ding, that he vyas sent only the last - _
signature page of the agreements to sign and return to Krutonog, and further, DDC testified that
he did not review and voluntarily enter into any of these agreements Accordmg to DDC,
Krutonog asked that DDC sign the agreements to show people in Hollywood that he was DDC’s
manager and get him work and were not to be binding agreements. As further indication that the
Life Story Option Agreements were not intended to be binding; Petitioner points out that
Respondents provided no evidence that the specified consideration was made in exercising the

option and the requisite notice was given; rather, all that was done was that anew Life Rights

* Agreement would be’ prepared and executed The last version of the L1fe Option Story Option

agreement was dated Aprrl 25,2001 (Exh D -

Respondents argue that, startmg in 1994 under the series of Life St'ory Options
agreements, Krutonog contributed his entertainment industry experience and contacts to develop
and produce projects that would show the story of DDC’s rise to a World-renoyvned bail

bondsman and ‘bounty hunter and exp101ts in his chosen pr ofessron The Life Story Optlon

. agreements prov1ded that Krutonog would use his efforts to obta1n a commitment for

~ development and production of motion plct:ure and televrsion prOJects based upon material

(defined as “the incidents of [Dog s] life and any 1nformat10n and materials in connection with
[Dog’s] life story), and gave Krutonog an exciuswe optron to acquire all theatrical, motron
picture, and related and ancillary rights to the material,”

.~ Petitioners do not assert a claim for rehef under the above Life Story Option Agreements
(and moreover, maintam that they are unenforceable agreements since, even if valid, conditions
in those agreements were never satisfied) but rely on them prlmarrly for purposes of background

of DDC’s early relatronship with Krutono g and for establishing that Krutonog repeatedly

- negotiated employment deals for Petitioners since 1995,

.Respondent aoknowledges fhat the term of the last Life Story Option, which was
operative during the period at issue in this case was 36 months (i.e, until April 2004).' A

Prod_ucér 's Agreement Between Krutonog & Hybrid

5
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On December 19, 2003, Krutonog entered into an agreement.known as the éo.-Executi've'
Producer Agreement (hereafter, Producer’s Agreement) with producers, Hybrid Films, Inc. and
D&D, regarding the television program “Dog The Bcﬁnty Hunter” (DTBH) (Exh. K). Under
this agreement, Krutonog received specified payments per episode with pro rata increases in

| ccmpensation commensurate with increases given to Petitioner..In a subsequent amendment to
the agreement (2 days after the initial agreement was signed), Krutonog was to similarly receive
compensation increases based on'the same thaf Pe’dtioneré received. (Exh. K, L) "

According to Krutonog, he performed production. type-activities during production of the
D_TBH program which included attendance at shooﬁng of the show (apﬁroxirnately five weeks
of production day 1n 1% season and regularly present through the Beginning of the fourth season),
providing lc gistical support on bounty hunts (holding camera, transporting eduipment or
personnel, obtaining releases from bystanders, transporting and hiding desperate informants,
helping with catering, and general 'assiétance), assjsring in production of A&E promotional

| material (3 trips to New Yoric in 2004 and 2005 helping with lo;gistics and wardrobe), and
interacted with crew and co-producers (attending meeting, staying with the crew, providing
productron 1deas/adv1ce) ' |

Accordlng to'Hybrid’s co-owner, Dav1d Houts, Krutonog drd not, in fact render producer _
s‘ervrces on DTBH and his role was to be Chapman s manager, confidant, and a liaison between |
the Chapman s and producers of the program.

"On December 19, 2005, Hybrid and Krutonog amended the Producer s Agreement
(Amendment 3). The amendment (between Hybrid through-its special purpose entity D&D
Televisioanroductions; and Pivot Point Entertainment, Krutonog’s loanout company) prqifided "
that Krut'onog would receive $16,394 per episode for the third season plus other compensation.
The memorandum provided that the “The Dog Team” was to receive a total sum of $100,000 |

per episode for Season 3 of DBH, which included ccmpensation for Krutonog. (Exh Q)2

% This arnendment was executed shortly after the tlme that Petitioner DDC’s deal memorandum with the producers of
the DTBH program (Hybrrd and D&D Television Productrons) was made. (See Exh, 30),

6 .

Determlnatlon of Controversy




[y

I I T T S T S T S T N T N S U UG U

- R N T N R

As-of January 2007, Respondents are owed $539,450.21 from Hybrid (Exh. 63)
representing amounts which ascrued wtthin 1 year of the filing of the instant petition in
connection with the DTBH program.

Life Rights Agreemem‘s

‘On June 30, 2004, a “Life Rights Agreement” between Krutonog and both pet1t1oners
covered merchandising and licensing of Dua‘ne’s name and likeness, including books, video
games, apparel, other'merohandise; and sponsorships. This agreement also provided that
Krutonog would be attached as a prodacer to future television progratns and films incorporating
Pet1t1oners stories. |

Respondents denied that this agr eement was to obtain employment for Petitioners and
Krutonog maintained that he did not refer to himself as DDC’s manager According to .
Krutonog, he spent countless hours trying to market and grow-“The Dog” brand performmg
various activities. Respondents assert that the Life Rights Agreement between Petitioners and
Respondents was negotiated by attorney Leslie Abell who represented the Petltloners .

The Life Rights Agreement (Exh N) prov1ded that Krutonog would receive a pereentage E
commrssmn on books, merchand1s1ng rlghts, v1deo games, apparel, and '
sponsorshlp/spokesperson opportmnt1esr.\ The agreement further provides payments of “produc.er '
fees” but only as to feature films and tele:»fision programs. Para_graph 6 provides that.Krutono g
will receive payments with respect to feature films and television programs involving DDC.

Krutono g denies that he sought employment for the Chapmans under the Life nghts

Agreement or otherwise. However, Krutonog. aoknowledged that he part1o1pated in phone calls

and emails for an endorsement engagement for Powerloek and asserts he did so for DDC to

. obtain SAG membership for the purpose of obtaining health insurance. Krutonog received a °

$5,000 commission Within the one year period before the filing of the instant petition.
. Petitioners alleged that Krutonog also procured an appearance for DDC on The George

Lopez Show within the one year period before the filing of the mstant petition. Krutonog

| acknowledges forwarding an email from the show’s casting director to Beth Chapman but

‘denies he negotiated the appearance or received any commission.

7

Determination of Controversy




0

10
11

12

13
14

15

16
17

18
19
20
a1

.22
23

24

25
26

27

28

o - o

" December 2005 Renegotiation for S’easan 3 of DTBH

In Fall 2005, A&E renegotiated its agreements with the DTBH “team” which consisted of
Duane Chat)man; Alice Barmore-Smith (aka Beth Chapman), Duane Lee Chapman, Leland
Chapman, Tim Chapman, and Boris Krutonog. (Exh. 27; RT 379:25-380:14). The new
agreements provided for an increase of 2.44 times the amount from Season 2 ef the show for a
total of $100,000 per episode for the “teant” which included compensation for Krutonog'in.
connection with DTBH. ' ‘ -

Krutonog admltted to preparing the ertten proposal sent to A&E for an 1ncrease in .
cofnpensation for the team. (Exh. 55) While Krutonog claims that he was negotiating h1s own
deal aé. a preducer along Witn the Chapinan’s ttansactional attorney, Les Abell, the evidence
establishes that Krutono g'a'cﬁvely" proposed and negotiated various terms of tne Chapmans.’ new
deal with A&E. o | .

ABell testified that Krutonog cornmunicated with A&E without his knowledge and
mvolvement Krutonog would report to h1m on conversattons the former had with A&E
regardlng the Chapmans deal. According to Abel, the per episode figure of $100 OOO was
negotiated for a11 participants of the program and he had no involvement in negotlatmg a
separate fee for “producing serv1ces” that would be paid to Krutonog. _

Margaret Rellly-Brooks A&E’s Vice President and Deputy General Counsel in cha1 ge of

negotiating talent agreements for the network_, testified that Krutonog acted similar to other-‘

-agents in negotiating terms, length of contract and pricing issues; received several documents

from Krutonog on behalf of DDC and the team during the negotiations (Exh. 27, 28, & 29). She -

“also stated that there were numerous conversations in which Krutonog communicated requests

on behalf of the Chapmans including repeated attempts to increase the per episode :
compensation to the Chaplnans Ms ‘Reilly-Brooks recalled that Krutonog sought compensatton :
for the Chapmans hlgher than the amotint Wthh A&E ultlmately agreed. Accordmg to Ms.
Rellly-Brooks,_although she understood that Krutonog’s compensation was tied directly to

Chapman’s increases, she did not negotiate that aspect and, among deals she has negotiated with

8
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producers, she Wwas not aware of a 31tuat10n where talent contract provisions were negot1ated
tying a producer’s compensatmn to the talent’s compensat1on
Ms. Reilly Brooks who part101pated in the DTBH negot1at10ns testified that they agreed to k
the $1t)0,000 figure with Krntonog; that they never considered, cared, or negotiated how the :
nurnber was to be distributed among the Dog Team; and made no proviston for separate
payment to Krutonog as a “producer.” Krntono g admitted that he sent an email (Exh 18)to '
Petltloner Beth Chapman aproposed breakdown of the $100, 000 ﬁgure which included
compensatlon for Krutonog.
" Hybrid co-owner David Houts testified that he had direct commumcat1on with mutonog

| regarding the 2005 renegotiation of the contact and that Krutonog requested additional money
on behalf of the Chapmans. Houts understood that Krutonog was acting as the Chapmans’
manger or agent and, to his knowledge K.rutonog did not tn fact perform prodncer services and
did not prov1de any. service other than managmg the relat1onsh1p between the Chapmans and the

_ product1on company. , o ' '

- DDC did not have prev1ous knowledge of mutonog 8. port1on of the $100, OOO per episode
for Season 3 and was informed by Krutonog that the latter was negotiating his own contract
separately DDC was later told by Krutonog that there was a separate deal had w1th the '
producers and When asked to see-the deal, was told by Krutonog that it was conﬁdentlal

Both Petitioners testified that Krutono g was always introduced as their manager and

, contmuously referred to him as the1r manager Krutonog’s wife, a publicist for the program, also

referred to Krutono g as the Chapmans’ manager.
Krutonog takes issue with his charactérization as & manager but .acknowledges his long -
and many‘ efforts in contributing to the “Material” under the Life Story Option Agr_eements.3 He

refers to tirne-cOnsuming “Wrangling” of the Chapmans due to their behavior in order for

3 “Material” is defined in the Life Story Option Agreements as "the incidents of [Dog’s] life and any information
and materials in connection with [Dog’s] life story." The Life Story Option provided that Krutonog would use his
efforts to “obtain a commitment for the development and production of motion plcture and television projects based
upon the ‘Material,”” (Exh 1, preamble and 1)

9
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production of DTBH to continue. The latter activities were corroborated by evidence of ernail
communicaﬁons from Hybrid and the testimony of Houts. |

Jayson I—Iaddnch a cameraman and director for Hybrid testified that he worked on all four | .
seasons of the DTBH program that were filmed prior, to his testimony. Haddnch testified that
Krutonog was introduced to him as the Chapmans manager, and that Krutono g was nevet a
producer on'the series nor did he represent himself as a producer. .

Krutono g admitted that neither he nor his company, Pivot Point Entertainment, LLCisa
licensed talent agent. . ' . ‘ |
o ' CONLUSIONS OF LAW
1. JURISDICTION )

’

. Labor Code §17OO 5 p10v1des that "no person shall engage in or carry on the occupatlon
ofa talent agency without ﬁrst procuring a license therefore from the Labor Comm1ssmner

The term "talent agency" is defined at Labor Code §1700.4(a) as a "person or
corporatlon Who engages in the occupatlon of procurlng, offering, prom1s1ng or attemptmg to
procure employment or engagements for an artist or artists, except that the activities of procuring, '
offering or promising to procure recordmg contracts for an artist or artists shall not of 1tse1f
subject a person or corporatron to regulatlon and licensing under this chapter.” Talent agencles
may, in addltlon "counsel or direct artlsts in the development of their professional careers.’
There isno dlspute that neither Krutonog nor his loan out company, Pivot Po1nt Entertamment
LLC was a hcensed talent agency

“Art1sts” is deﬁned to include, inter alia, ¢ persons rendermg profess1ona1 services in

, mot1on pictiure, theatrrcal radio, television and other entertainment enterprises.’ Respondents

argue that Pet1t10ner Duane Chapman is not an actor but a bondsman and bounty hunter and that

‘| Respondent Krutonog’s activities were directed towards selling rights to films and television

programs about Chapman’s adveritures and not finding acting parts for Chapman, relyrng heavily
on Krutonog’s role as set forth in early Life Story Option Agreements and a subsequent Life
Rights Agreernent. ' |

10
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Petitioner is an artist as defined in Labor Code §1700.4(h) as it ihcludes persons in
addition to actors and actresses, “other artists and persons rendering' professional services in ...
television and other‘ entertainment enterprises.” (See also', Leonard v. Rebney, TAC 23-04 (2005)
and Blanks v. Greenfield, TAC 27-00 (2002) [reality-type television sh_ow talent«are artists whose

fame and likeness are used to boost ratings/adyet'tisement]. Additionally, the évidence suppofts

that both petitioners perfofmed as actors by acting in transition scenes, pick-up lines, reshoots,
scrlpted specials, television commercials and promotional shoots : |

Respondent also argues that the Labor Commissioner lacks authonty to determine r1ghts
under the Producer’s Agreemient between Respondents and Hybrid which is 1ndepen_.dent ofany
agreement between Petitioners and Respondents, and further that Petitiohers have no right toa
determmatlon in this matter for recovery of monies due Respondents from non-partles (Hybrid).
Petltloners, however, argue that its petltlon only seeks a determination of rights only as between.
Petitioners and Respohdents and that the Producer’s Agreement was a ruse to disguise payment
of comrhi'ssions to Respondents for procuring employment for the. Chapma,ns regarding the
DTBH program as well as other various jobs obtainéd for Chapman. |

The jurisdictional challenge raised by Resp.ondents is unavailing, "The Talent Agency Act is '
a remedial‘ statute that miust be liberally construed to 'promote its general objective, the protection of
artists seehing' professional eniployment." '(Bu_citwald v. Superior Court (1967) 254 'Cel.App.Zd 347,
354). The Supreme Court has reeognize,d that the scope of the TAA is established throilgh a
functional definition and regulates conduct--not titles or labels, such that it is the act of procuring (or
soliciting) that qualifies one a5 a talent agency and subjects one to the.lie'ensiﬁg and.related', '
requirements. (Marethon Entertainment Inc. v. Blasi v(2008). 42 Cal.4th 9‘74, 986). The scope of the |
TAA thus depends on the circumstances regarding the procurement of employment and cannot be
avoided by agreements which, elthough r'elevent to creating contracthal relationships amohg parties,

cannot control the ultimate scope of the TAA.* Rather than determine contractual rights under the '

* Indeed, many disputes detelmmed by the Labor Commissioner irivolve or requlre interpretation of agreements

| between an artist and licensed talent agency. Also, many involve determinations of disputes of coverage under the

TAA such as between an artist and personal manager (not regulated under the TAA) but who become subject to the
TAA when they procure or attempt to procuré employment However, an agreement governing the contractual’ . '

11
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Producer’s Agreernent the appropriate determination for the Labor Commissioner is whether
Respondents violated the TAA with respect to employment obtamed on behalf of Petltloners and the
determmatlon of an appropriate remedy. ' '
.Under the pleadings in the instant case and tﬁe extensive evidence presented addressing the
issue of coverage, the instant controv'ersye‘onsists of a.dispute regarding several agréements, and
more importantly, conduct rvhich purport to '.cons,titute violations of the TAA. Since the issues raised
in the petition and answer pertain to the rights between the parties and requires a determination
whether Respondents acted as “talent ag’ents”.'without a license as required under the TAA, the Labor .
Comm1ss10ner has Junsdrctlon pursuant to Lab01 Code § 1700. 44 to determine the matter.

2. VIOLATIONS OF THE TAA

The ' act1v1ty of procurmg employment, under the Talent Agen01es Act, refers to the role
an agent plays when actmg as an intermediary between the artlst whom the agent represents and
the third-party employer Who: seeks to engage the artlst's services. (Chznn v. Tobin, TAC 17-96,
pp. 6-7). Procurement includes any actrve participation on a commumcatlon with a potentlal
purchaser of the artist’s services aimed at obtaining employment for the artist, regardless of who :
initiated the communication or who finalized the deal. (Hallv. X Management, TAC 19-90)

Beginning with the several. “Life Story Option Agreements,” Krutonog undertook
activities from as far back as 1994 and until April 2004 which utilized_ his entertainment industry “
experience and contacts to develop and produce‘ projects that would show the story of DDC’s
_rtse to a world-renowned bail bondsman and bounty hunter. The Life Story Option Agreements

were followed by the “Life Rights Agreement” on June 30, 2004 which provided that Krutonog

would receive a percentage commission on books, merchandising rights, video games, apparel,

and sponsorship/ spokesman opportunities, and further, payments with respect to feature films
and television programs involving DDC. (Exh. N) According to Krutonog, he spent countless -

hours trying to market and grow “The Dog” brand performing various activities.

relationships where one party is an artist, although relevant evidence which is probative on the issue of an intended
relatlonshlp, do not and cannot vitiate TAA requirements. To allow otherwise would impermissibly permit'a party to -
| “contract around” statutory requrrements .

12
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Krutonog’s attempts to couch his activities in sole alignment with the terms of the Life

Ri'ghts Agreement, including attempting to secure producer fees for himself on projects, is ‘

inconsistent with the quantity and quality of evidence demonstrating his active attempts to
procure employment opportunities for DDC. While there may be a natural connection between
Krutonog maximizing his return under the Life Rights Agreement and enhancement of DDC’

employment opportunities ih the telev151on and motion plcture industry, h.1s actlons in connection- |

. with the latter violate the TAA.

It is evident that Krutonog from.'as far backf as 1995 undertook to develop DDC’s career
in the entertamment industry which was manifested by acting as DDC’s representative and
contact for negotiating and commumcatmg employment opportunities with third pa;rt1es on behalf
of the Chapmans. (e.g., Exhs. 2,8, 15, 19, 21, 22, 23, 25, 27, 28, 29, 33,37 &' R.T 602.24- '
603:25), 38, ‘.4_1, SQ, 54, 55, 57, 61, ',62, TT, l,LL). In several activities Krutonog performed in
connection with attempts to obtain employment, the evidence.establi'shes that he received

comm1ss1ons between of 10% or 15% oomm1ssmn which is.standard - compensatlon for managers

and agents of artists in the entertainment 1ndustry (Exh. 7 & R.T. 104:24—105:3 [Powerlock

Infomercial); Exh 15 [The George Lopez Show]. Testnnony and documents were presented
showing 23 opportun1t1es for which Kmtonog played a major, if not s1ngular role in procuring
such employment for DDC. ‘

These activities reveal a peryasive and on-going eft"ort by KrutOnog to develop DDC’s
entertainment career by securing projects which also involved attempts to procure employment of
DDC, and thus, the procurement of such employments constituted Violations of the TAA '
regardless of other non-talent agency act1v1t1es performed by Krutonog

The unders1gned is persuaded that the preponderance of the evidence shows that

Krutonog, in fact, performed services as a personal manager who also acted as a talent agent for

Petitioners in addjtion to services provided in the several agreements.

A. Life Rights Agreement

As prev1ously stated, the L1fe Rights Agreement provides payments of “producer fees”
but only as to feature films and telev1s1on programs. Paiagraph 6 provides that Krutonog w1ll

13
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récéi\}e payments with respect to feature films and television programs involving Mr Chapn{an.
(Exh. N [June 30, 2004, amended 9/24/04, Exh: O])° Under the Life Rights A'gréement,
Kratonog would also _receivg a perbentage commission on books, merchandising rights, video
garries, apparel, and sponsorship/spokesperson opportunities. | _

To the extent that Krutonog based his. activities on the Life Rights Agreements for which
Krutonog actively sought entertainment-related business 6pportuni’§ies for Petitioners, |
Krutono g’s‘ éctivities were COﬁu*ary to TAA requirements. The fact that Krutonog did not solicit -
any employment 6pportu.n,ity is not dispositive, but rather his éctions'to respond té offérs,' -
negotiate terms, or 6tﬁerwise attempt to secure thé terms qonstituted activity covered ﬁnder the
TAA.

The on 'ca:.rﬁera‘ apiaearaﬁées by DDC in both the Powerlock, infomeréial for which
Krufonog recei_véd $5,000 (Exh. 6,7, RT 108:9-13, 115:12-17 ) were specific services procured
by Krutono g représenting DDC and performed Within the year prior to filing of the instant |
petition in violation of the TAA. Thé petition also alléged and the evidence establishes a |

i/iolation of the TAA in .securing DDC’s appearance on the The George Lopeé Show (Petition, p.

4; Exh. 14, 15; RT 218:25-222:2).

B. “Dog The Bounty Hunter” Pro,izram (DIBH) |

"The Labor Commissioner has aﬁthdrity to determine Respondents' compliance with TAA
requﬁements in éonn_ection with conduct mder the TAA with respect to artists for which the act
is aimed at protecting. (Marathon Entertainment Inc. v. Blasi (2008), 42 Cal.4th 974, 986 [the
Act estaBlishes its scope through a functional definition; it regulatés conduct, not 1abels])
Buchwald v. Superior Court (Katz) (1967) 254 Cal.App.id-347, 355 [Labor Commissioner is
free to search out illegality ly.ing behind the form'. in which a transaction has been cast for the
purpose of concealing suph illegality, looking through provisions, valid on their face, and Witﬁ
the aid of parole evidence, determine that the,coritract is actually illegal or is part of an illegal

transaction])

? Under the Life Rights Agreement, Beth Chapfnan was also a party to the contract. Slhe was not a party to breviou's
Life Story Option Agreements.
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The instant petition, by its terms, is not limited fo a single procurement'activity, but is to
be determined in rélation to the allegedvio,laﬁons of ‘the, statute. To hold otherwise would make
the Act subservient to pr'ivate‘ con_tracts6 and interfere with its underlying purposes to protec’c
artists and undermine the procedufe wnich allows the Lab'or Commissioner and courts authoﬁty
to determine whether conduct violates the Act under a dispute properly before the tribtnal.

The testimony and evidence presented at this hearing establishes that Respondent
procured employment for Petitioner in 'conneeﬁ_on with the A&E televisien pre gram, Dog The.
Bounty Hunter (DTBH). DDC ultimately signed a deal with independent film company Hybrid
for two seasons of the “observational television” (reality) series. (Exh 32 & 30[72]). The
engagement of DDC and the team for the program was negotiated by Krutonog (RT 830:1-9,

1251:6-15) who was p,ald a percentage of monies received for the.program under DDC’s contract .

with Hybrid (RT 829"24-25 830:10-831:1,, 924:4- -11) and was consistent wifh evidence of

Krutonog s conduct of representmg DDC in connection with other aotlons 1nv01v1ng procurement

of employment opporummes durmg the same perlod |
The evidence is even more compelhng that Krutono g had a major and active role in

negotiating for the third season of the television program in Fall 2005 which resulted in a deal for

| DDC in December 2005, meludlng the compensatlon for the Chapman team. Desplte DDC

having transactlonal legal representauon, the evidence indicates that Krutonog was instrumental

in negotlatmg the terms of the deal, including the compensation figures. Testimony of witnesses

involved in ne'gotiating the deal from DDC’s transactional attorney, the production conipany

Hydrid, and A&E demonstrated that Krutonog was acting as representatwes for Petitioners in

{ securing their continuing employment for the telev1s1on program.’ While Respondents deny that

Krutonog had any role in negotiating the first two seasons of DTBH, a correspondence from

Krutonog to Beth Chapman indicate the contrary and, moreover, admits that Krutonog received a

7

¢ Buchwald, supra, 254 Cal.App.2d at 355 [the Act may not be circuimvented by allowing language of a contract to
control])

? The fact that Krutonog acted along with DDC’s transactlonal attorney does not exempt the former s activity from
coverage under the TAA because the transactional attorney was not 2 licensed talent agency

15
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percentage of the amounts for seasons 2 and 3 from the total amount negotiated for services of
DDC team performers. (Exhibit 18) - .

3 Krtltono g’s arguments which cast his efforts under contractual authority provided in ﬂre
Life _Story Option Agreement does not align with the evidenoe that demonstrates Krutono g was |
also actually actrng asa manager who acted as talent agent for DDC during Both the inttial |
contract i in'2003 and subsequent contract in 2005 and demonstrated employment pro curement
activities by Krutonog which are covered and regulated under the TAA.

C. lee Producer’s Agreement

Prior to the Life Rights Agreement (amended 9/24/04), Krutonog executed a Producer
Agreemeﬁt with A&E prodtlction companies on December 23 2003 (Exh. K, L) under an

-apparent contractual right to exploit DDC’s life story under the Life Story Option Agreement

Under the Producer Agreement Krutono g received certain payments per episode, and pro rata
increases commensurate w1th increases given to DDC. The Pro ducer Agreements wete not
known to Pet1t1oners prior to the mstant proceeding.

Both evidence and argurnent from the parties addressed the Producer Agreement and its
1mpaet on v101at1on of the TAA. Petltloners maintain that it was a ruse providing an 1nstrument
for cover for Respondents to not only generally develop DDC’s story in the pubhshlng and
entertainment industries but also extended to actively pursuing professional employment
opp'ortimities 'for DDC in violation of TAA licensing requirements. Petitioner’s argument -
maintains that t]:te unlawful'activities under the TAA were born in the Life Story Option
Agreements and followed through in the subsequent Life Rights Agreements and Producer’s
Agreement. Under Petitioners’ view, all these agreements are ,\part'of' a consistent and continuing
circumvention of the TAA and that Krntonog utilized the Producei’s Agree’ment to obtain the
equivalent of a “eommission” typical of managers and talent agents in the entertainment industry
because, in part, Respondent’s compensation was expressly tied to DDC’s peffo@ance and
compensation Wnich is unlike standard producer agreements in the industry. Additionally,:
Petitioner points to testimony and evidence regarding Krutonog’s actuai activities for the

television program prior to his separation as g producer and severance of his relationship with

16
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DDC that reveal Krutonog did not, in fact, act as a producer and was not viewed by the

. | production company as a producer.

" Respondents assert that Krutonog was a prev1ously producer on other pro_]ects unrelated
to DDC projects. According to Respondents, each contract stands alone and the 2003 Producer s
agreement‘for the first two seasons predated the 2004 Life Ri_ghts Agreement.

For purposes" of this determination, the Labor Commissioner'ﬁnds that she does not have-
jurisdiction over all parties to the Producet’s Agreement and, thus, cannot determine the validity
and enforceability of that contract as between those contracting parties. h

Itis, however, also established that the Laboi Commissioner has authority to determine
violations of the TAA arising from disputes. between artists and agents-—either as licensed talent
agents or unlicensed agents peifonning‘ regulatéd activities. (Maraz‘kon E}tz‘\érz‘ainmem‘, Inc.v.
Blasi (2008) 42 Cal.4th 974 986 [“any person who procures e'mployment-any individual,any .

corporation, any manager-is a talent agency subject to regulatlon under the TAA”])

'Accordlngly, 1f conduct of a party ina d1spute before the Labor Commissioner pertalns to

act1v1t1es under the TAA the fact that such conduct is also relevant to other third party |

relat1o_nsh1ps or contracts does not preclude this agency from determining whether the conduct of

| a party before the Labor Commissioner violates the TAA. -

There is ample evidence to ﬁnd'Krutono g’s activities in connection with the television
program were in large part as a manager and unlicensed talent agent for, initially, DDC and
subsequently, on behalf of the Dog’s team which included Beth Chapman. Even though some of "

Krutonog’s activities may have been in direct furtherance of Krutonog’s contract-based right

| under either the 2004 Life Story Option Agreementé (in effect from April 25, 2001 to April 24,

.2004) or the Life Rights Agreement (commencing June 30, 2004) which provided entitlement to

a producef’s fee for a television program, the 2005 renegotiation of Petitioners' personal services

® TheLife Story Optlon Agreement would subject to the consent of DDC, allow Krutonog to act on DDC’s behalf
with production companies or studios for development and production of motion pictures and television projects
based on “material” as specified.

17
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in DTBH violated the TAA regardless of whether Krutonog was also engaged as a co-executive

: producer for the show.

Respondent’s conduct zndependem‘ly v1olated the TAA without regard to the contractual
rights under the Producer’s Agreement. Krutono g’s on-go1ng post—procurement activities
followed, both logically and in fact, his significant role in procuring P.etitioners for the program ’
under the 2003 and 2005 deals i, e “but for” Krutonog’s procurement activities in the turo deals,
there Would be no “producer : fee” for the television program arising under the L1fe Rights |
Agreement | '

It is the actions relating to piocurernent of employment for Pet1t1oners on the show which

violate the TAA which requires that persons engaged in procurement activities for an artist be

licensed (Labor Code 1700. 5) and must comply with various other requirements for the operation.

and management of a talent agency (Labor Code §1700. 23 et seq. ) Although the Producer’s’
Agreement was apparently used as an instrument by Krutonog to be involved on an on-gomg
basis with the program and be paid by Hybrid, this agency cannot determine the validit‘y and
contractual rights established between Krutono g and Hybrid under said agreement. "Nonetheless, |

‘'the undersigned finds that Krutono g’s actions to recover a produc‘er’s fee in connection with the
Life Rights Agreement was a veiled attempt to secure compensat1on for both managmg and

'representmg DDC which conduct mcluded procuring employment of Petltloners for the

television program.
3, REMEDIES FOR VIOLATIONS ‘

A contract is illegal where it is contrary to an express provision of law or contrary to the
pohcy of express law. (Civil Code §1667) Where 1llegal1ty occurred 'in the formation of the
contract, it (or its unlawful severed provision) is void and unenforceable. (Buchwald v. Superior
Ccurt (1967) 254 Cal.App.2d 347, 351 [contracts between unlicensed talent agents and artists
and oz‘herwi‘se in. vz:olation of the Act are void]) In determining disputes under the TAA, the

courts have more recently inte’rpreted the Act to allow severance of contract provisions found to

be in violation of the act. (Marathon, supra, 42 Cal.4th at 991, citing Civil Code §1599). The

18
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| overarching inquiry is whether the interests of justice ‘would be furthered by severance based
upon the various purposes of the contract. (Marathon supra, 42 Cal.4th at 996) '
The Act does not cover other serv1oes for Wthh artists often contraot such as personal
‘and career management (i.e., advice, direction, coordlnatron and over51ght with respect to an -
artist's career or personal or financial affairs) nor does it govern assistance in an artist's busmess
transactions other tha.n professional employment (Styne v Stevens (2001) 26 Cal 4th 42 5 1)
However ‘ [a]ny person who procures employment—any 1nd1v1dua1 any corporation, any '
manager-is a talent agency subject to. regulation under the TAA (Maraz‘hon Enz‘erz‘ammenz‘ Inc. v,
.| Blasi (2008) 42'Cal.4th 974, 986) and “a personal manager who solicits or procures employment |
‘for their artist-client is subject to and must abide by the Act [Citations].” (Id.)-

| "The 2001 L1fe Story Option Agreement (effective to April 25, 2004) and 2004 Life: nghts
Agreement fundamentally provided ostensible authority for. Krutonog to perform a potent1a11y
wide range of personal services which intended to develop, sell, and market, the life story of
DDC, 1n1t1a11y, and subsequently Beth Chapman whlch included services more than procurement
of employment However, through his conduct Krutonog stepped into the réalm of makmg deals
a Whmh involved procurement of the services of Pet1t10ners as artists which, Whether naturally or
by. des1gn, contr1buted to the value and marketablhty of any merchand1smg or development of
television or motion picture products undey the agreements Which were bet'sed upon DDC life and - :
experiences. . ' | | T

. There are multiple purposes and objects in those two agreernents beyond procurement of
| employment for which severance would be eppropriate if the agreements were susceptible for
carve outs of illegal portions. While Krutonog asserts thdt the agreements under which he acted
for many years prior and subsequent to the DTBH television program are valid and enforceable,
the evidence establishes illegal procurement of services and those agreements cannot stand as an
obstacle to compliance with the TAA Add1t10na11y, the mere fact that unlawful act1v1t1es were,
in fact, performed by Krutonog, does not make an agreement Whlch purports to fundamentally |
involve one’s life story rights and other business matters (not related to proourement of
8 |employment activities)-entirely void and_ unenforceable. .
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Severance is not appropriate in this case. Neither of the two agreements expressly provide

| for Respondents to procure employmenz‘ opportunities for Petiti‘oners individually o'rjointly ? As

' prev1ously stated the unders1gned 1s persuaded by the evidence that Krutonog, in fact performed

services as a personal manager and talent agent for Pet1t1oners independently and in addition to

| services provided i in the agreements. Moreover 1t is significant that Krutonog received

-

compensatlon for all services in connect1on with DTBH, apparently through payments under the
contract for monies due to his client artlsts '

In the interests of fairness and justice for the Petitioners and the publio"s interest in.

| enforcement of the TAA which is legislation intended to protect artists and in view of established

unlawful conduct by Krutonog which cannet result in improper gain (or potentialgain) through

such 1llega11ty, Petmoners must be awarded amounts wh1oh are appropriate to remedy the -

violations of the TAA occurring w1th1n one year prior to the filing of the instant pet1t1on (Labor '

Code §1700. 44(c)) .

1. Petitioner seeks recovery of $ 5,000 for the Powerlock mfomerc1a1 engagement where
Krutonog recewed a $5,000 for securing the engagement. This was an engagement for which
there was no written agreement between Krutonog and DDC but evidence supports the violation
and itis appropnate for DDC to recover said amount paid to Krutonog Who was not a licensed
talent agent. ' |

2. Petitioner seeks $5 34,450.21 for amounts reoeived from Hybrid (theproduction
company of DTBH) yvithin one year prior to the ﬁling of the instant petition. There was evidence
presented WhJ.Ch represented that such amounts have been W1thheld by Hybrld or are otherw1se
bemg held in trust pending the outcome of the instant petition.

As indicated above, this determma’uon does not purport to determine any contractual -

rights under the Producer’s Agreement between Respondents and.Hyhrid._ However, it is,also

* To the extent that there is any interpretation of the agreements which contemplates that Krutonog, in developing
projects involving rights conferred in the agreements, could also procure employment for petitioners with buyers,
including product1on companies, such mterpretatlon would directly contravene the TAA which is aimed at protecting
artists by requiring persons who perform such services to be hcensed as talent agents (See Civil Code §1596 [the

" | object of a contract must be lawful]) - .
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significant that the evidence presented in this matf:e; proved by éprépondefance of thé evidence .
that Respondents had negotiated both an.indepe'ndent Producer’s Agreement and secured the
artist’s agreement with Hybrid indepenldeh’dy without knowledge of Pétitioners, 1.e., the artists’
agreements for DTBH in 2003 and 2005 coincided with the respective Producer’s Agreements
for the same pe.riod's.lo An arrangement (nof include& in the respective agreements) providing
that cémpensatioh, including services performéd by Krutonog as 2 r'naqager and agent who' -
procured the employment, were to be paid through the amounts under the artist agreements _
resulted in a éommingling of compensation directly. connected to'serviées performed on behalf of -
the artis'ts'with compensation for his personal services for Hybrid.

- This gbmmingling of Krutonog’s compeﬁsatioﬁ received from Hybrid can only be
effectively addressed by requiring Respondents to be di'sgorged of all amduﬁts Resp‘oﬁdent
uﬁlawfully re;:eived or will receive in payments from Hybrid under the artists’ agreement as the
portions cannot be reasohably ascertained and apportiqned according to the source of |
compensation, Respondents c.annot; on the_ir own, obtain unjust enrichment nor dontravene the _
TAA by declaring that all monies received from Hybrid are only for a lawful activﬁ'y where

Krutonog Crcategi multiple soufcesfdr'compensation aimed at ensuring recovery through

.effectively negotiating terms for engagement of artists where all his compensation in connection

with the DTBH program are through apportionment under the artist’s contract.
Such result is appropriate in view of the fact that, but for the procurement of Petitioners .

for DTBH, there ‘Wduld have been no right for Krutonog to receive any amounts under any‘rights

he had or otherwise exercised under the Life Option Agreelhent or Life Rights Agreément; These

two agreements represent the basis for Respondent to conduct his b_usiné:ss and must be
considered in establishing a remedy which addresses wrongs for which Respondent was unjustly
enriched by receiving compensation as an agent of Petitioners who fundamentally procured the

employment without pr_eviqusly complying with the licensing réquiremgnf. The remedy for the

** These acts may also give' rise to a conflict of interest created by Krutonog who purportedly negotiated for.amounts
as part of the Dog’s team single negotiated amount with Hybrid but also independently secured his own independent
contract with Hybrid. ‘
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violation is thus not strictly an enforcement of the two contracts but a necessary quasi-contract
remedy based upon an implied obligation for Respondent to act lawfully and for disgorgement of
ill-gotten gain from his actions.'' Where appropriate, the law will imply a contraot or, rather, |

quasi-contract without regard to the pa1t1es 1ntent in order to av01d wnjust enrlchment (McBrzde

v. Boughton, 123 Cal App 4th 379, 388)12 Also, this remedy recognizes that the two contracts

have an object and purpose 1ndependent of the determined violations of the TAA.

Accordmgly, Petitioners are due $534, 45 0.21 Wh_lCh amount reflects amounts which -

, Respondents eoncededly received from Hybrid/D & D Productions dur1ng the year pnor to filing

the instant pet1t1on and fairly represents an approprtate redress for Petitioners who were victims -
Of_Respondent's conduct and violations of the TAA in connection with the artists services.

" The undersigned does not find it'appropriate to determine that the 2001 Life Story Option

Agreement, the 2004 Life Rights Agreernent, or the Producer’s Agreement.are null and void.
- - ORDER |

1. Thé relief sought in the petition for vordance of the 2004 Life Rtghts Agreement :

between Petltloners and Respondents is denied. o

2. Thrs declslon expresses no .determination regarding’ any obligations under the -

Producer’s Agreement between Krutonog and Hybrld in its eapac1ty as the productzon company

of DTBH, under the agreement or otherwrse Such determmatron would extend beyond the

! In discussing the ability 6f the Labor Commissioner to void agreements and the legislative history of the TAA, the
Supreme Court noted: “Nothing in the Entertainment Commission's description of the available remedies suggests

- | she is obligated to do so [void contracts], or.that the Labor Commissionei's power is untempered by the ability to

apply equitable doctrines such as severance to achieve a more measured and approprlate remedy where the facts so
warrant.” (Marathon Entertainment, Inc. v, Blasi (2008) 42 Cal. 4th at 995) -

2 The McBrzde Court stated in footnote 6: “’Quasi-contract’ is simply another way of describing the basis for the
equitable remedy of restitution when an unjust enrichment has occurred. Often calied quantum meruit, it applies
‘[wlhere one obtains a benefit which he may not justly retain.... The quasi-contract, or contract ‘implied in law,’ is an
obligation created by the law without regard to the intention of the parties, and is designed to restore the aggrieved
party to his former position by return of the thing or.its equivalent in money.” (1 Witkin, Summary of Cal. Law,
supra, Contracts, § 91, p..122, italics omitted.) “The so-called ‘contract implied in law’ in reality is not a contract,
[Citations.] ‘Quasi-contracts, unlike true contracts, are not based on the apparent intention of the parties to undertake
the performances in question, nor are they promises. They are obligations created by law for reasons of justice.’
[Citation.] (Weitzenkorn v. Lesser (1953) 40 Cal.2d 778, 794, 256 P.2d 947.)” (McBride v. Boughton (2004)123 Cal.
App. 4th 379, 388, f 6)
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scope of the TAA and the jﬁrié’c’li‘étion. of the Labor Cemmissioner under Labor Code

§1700,44(a) which s limited to 'acti_vities.regulate_d wiider the Act.

s Disgorgement is approptiate in this matter as the evidence establishés that
Krutorog engaged i procurement or atferipts. to procure employment for Petitioners in
connection with wiplationé occﬁ.rriﬁg.wi,thi11 the oné year prior to the instanit petition, for the

amount of $539,450.21, as set forth above. -

| Dased: /g/zf//,?—{ W 7Y i

ROBERTN, VILLALOVOS .
- Attorney for Labor Cominissioner

/

Adopted as the deteriination of the Labor Commissicner,

w

pated:  /6/21/ 12 Sl
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