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DEBORAHD. GRAVES, BarNo. 167922
STATE OF CALIFORNIA
DEPARTMENT OF INDUSTRIAL RELATIONS
DNISION OF LABOR STANDARDS ENFORCEMENT
7575 Metropolitan Drive, Suite210
San Diego, California 92108 '
Telephone: 619-767-2023
Facsimile: 619-767-2026

6 Attorney for the LaborCommissioner
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BEFORETHE LABOR COMMISSIONER

OF THE STATE OF CALIFORNIA

10

CaseNo.: TAC 21608

DETERMINATION OF CONTROVERSYPetitioner,

vs.

ADAM ABAUNZA,
~
)
)
)

SYLVIA FERGUSON & ASSOCIATES, ~
TALENT & LITERARY AGENCY, )
--- - -- ~------------ ~c ~~---------------~--__ }- _

Respondent. .~

11

12

14

13

16

17

18

Theabove-captioned matter, a Petition to Determine Controversy under Labor Code

§1700:44, cameon-regularly--for hearing on Octaner .20~201 rinTos~.AiJ.geIes,-Calif6mia, oefore- ---------~-_

19
-------------- - ------------------------- --~----

the undersigned attorney for the Labor Commissioner assigned to hearfu.lscase~petitloner

20

22

23

AdamAbaunza, is a minor and appeared through his parentand guardian, GeorgeAbaunza.

Respondent Sylvia Ferguson & Associates, Talent & Literary Agency failed to appear.

Based on the evidence presented at this hearing andonthe otherpapers on file in this

matter, theLabor Commissioner hereby adopts the following decision.

FINDINGS OF FACT
24

1. Adam Abaunza is an actor and artist under the definitionof that term in Labor
25

26

27

2.

Code §1700(a).

Adam Abaunza, through his parent George Abaunza, entered into a general

service agreement with Respondent SylviaFerguson & Associates, Talent &

28
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Mr. Abaunza testified that 15% ofAdam Abuanza's earnings from Talent.

. Partners for the Toyota Motor commercial were directlydeposited by Talent

Partners into Adam Abaunza's Coogan Law Trust Account.

10.' In early2011, Mr. Abuanza received on behalf of AdamAbaunza, a W-2 form

from TalentPartnersreflecting Adam Abaunza's 2010 reported earnings and

deductions. The W-2 form reported $14,168.95 is gross earnings for 2010.

In February 2011, Mr. Abuanza received from Talent Partners, a Year-to Date

earnings statement for Adam Abaunza for the period January 1,2010 through

December 31, 2010. The earningstatement reflected thatAdam Abauna earned

$14,168.95 in 2010 for his performance in the ToyotaMotors commercial. The

earningstatementindicated that 13 checks had been issuedto Sylvia Ferguson &

11 Associates Talent Agency on behalf ofAdam Abraunza.

12 12. The Year-to Date.earnings statement for Adam Abaunza for the period January 1,

13 2010 through December 31, 2010 indicates that Adam Abaunza earned

14 $14,168.95 in 2010 for his performance in the ToyotaMotors commercial; that

---- ------ - ---$1758 91hadbeeh-depositeclinto-Adam-Abaunza's-CooganLaw Trust-A:ccount' ---- -- -----15 ".. . .,

that $1,083.92 had been deductedfrom Adam Abaunza's earnings for FICA; and

that $155.86 had been deducted from Adam Abaunza's earnings for state
17

---------- --------disability-taxes.
18

------~----- ------}-3-.-c-Sylvia-Ferguson-&-A:ssociates-'Palent-A:gencywas-entitled-to-20%-of-A:dam----- ------------
~9 - . .

Abaunza's gross earning from the Toyota Motors commercial for 2010, in the

amount of $2,833.79. After deductions, trust account payments and retained

commissions, SylviaFerguson & Associates TalentAgencywas required to

disburse $8,336.47 in earningsto Adam Abaunza. SylviaFerguson & Associates

TalentAgency disbursed $2,577.Q8 to Adam Abaunzain 2010.

In June 2011, Mr. Abuanza received from Talent Partners, a Year-to Date

. earnings statement for Adam Abaunza for the period January 1, 2011 through

June 2011. The earning statementreflected that asof June6,2011, Adam

Abaunaearned $2,912.58 in 2011 for his performance in the Toyota Motors

commercial. The earningstatement indicated that 3 checks had been issued to

SylviaFerguson & Associates Talent Agency on behalfofAdam Abraunza.

Determination of Controversy - 3
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The Year-to Date earnings statement for Adam Abaunza for the period January 1,

2011 through June2011 indicates thatAdam Abaunza earned $2,912.58 in 2011

for his performance in the ToyotaMotors commercial; that $436.89 had been

deposited into Adam Abaunza's Coogan Law TrustAccount; that $164.56 had

been deducted from AdamAbaunza's earnings for FICA; and that $34.95 had

been deducted from AdamAbaunza's earnings for state disability taxes.

SylviaFerguson &- Associates TalentAgency was entitled to 20% of Adam

Abaunza's gross earnings from the ToyotaMotors commercial for 2011, in the

amountof$582.52. After deductions, trust account payments and retained

commissions? Sylvia Ferguson & Associates TalentAgency was required to

disburse $1,693;67 in earnings to AdamAbaunza. SylviaFerguson & Associates

TalentAgencyfailed to disburse anymoney to AdamAbaunza in 2011.

Mr. Abaunza testified that he maderepeated demand to Sylvia Ferguson of Sylvia

Ferguson & Associates TalentAgency for wages due to Adam Abaunza. Mr.

Abuanzatestified thatMs. Ferguson initially claimed that the commissions, taxes

-. -15 - -- - -- ------ - ---andCoogan-Trust-Account-deposits accounted for-all-the -wages.-When Mr.-- ,- -------- --.

Abaunza disputed Ms. Ferguson's assertions.Ms. Ferguson promised to payany

money owed. aftershe completed her taxes. Ms. Ferguson failed and refused to

.disburse wages ]:"eQeived_by_S)'lvi~LEergus~m_&_As_so_Qiates_IalentAgency_on . ~__

.----.---.--behalf-of.Adam-Abaunza.----·---~------------·------·------ ..-- --- ....--- ......-----­

LEGALANALYSIS
20

21

22

23

Labor Code§ 1700.25 provides that anylicensee who receives anypayment of funds on

behalf of an artist shall immediately deposit that amount in a trust fund account and shall

disburse.the funds, less the licensee's commissions, to the artistwithin 30 days after receipt.

George Abaunza presented credible evidence that SylviaFerguson & Associates Talent

24 Agencyreceived paymentof funds 011 behalfof AdamAbaunzaand failed to disburse those

25
funds as required by Labor Code §1700.25. No evidence was presented by Sylvia Ferguson &

26

27
Associates TalentAgencyto. establish that Sylvia Ferguson & Associates Talent Agency retained

28 the funds due to AdamAbaunza beyond 30 days to offset an obligation owed by Adam Abaunza

Determination of Controversy - 4



lto Sylvia Ferguson & Associates TalentAgencyor that the failure to disburse the funds were the
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subject of a pendingcontroversy.

The evidence presented established that Sylvia Ferguson & Associates TalentAgency

retained $40.00 of Adam Abaunza's earnings for aperformance in early 2010 for which he was

paid $1,000.00. .The evidence established that in 2010 and2011,'Adam Abaunza earned

$17,081.53 for his performance in a ToyotaMotorcommercial. The evidenceestablished that

Sylvia Ferguson & Associates TalentAgencywas entitled to receive $3,416.31 if? commissions
. . .

forAdamAbaunza's 2010 Toyota Motor commercial performance and that Adam Abuanza'

employer, Talent Partners, contributed $2,195.79 of AdamAbaunza's earnings into his Coogan

\

TrustAccount and withheld $1,439.29 is employment related taxes. Theevidence further

established that SylviaFerguson & Associates TalentAgencyreceived from TalentPartners

...}

disbursed $10,030.14 to AdamAbauza. The evidence presented established that Sylvia

Ferguson &Associates TalentAgency disbursed $2,577.08 to Adam Araunza and retained

$7,453.06 ofAdamAbaunza's earnings. ~ _

ORDER

For the reasons set forth above, IT IS HEREBY ORDERED that:

1. Sylvia Ferguson & Associates TalentAgency disburse to George Abaunza.as p~rent

and guardian of Adam Abaunza, seventhousand four hundred ninety-three dollars

and six cents ($7,493.06) which represents Adam Abaunza's earnings, less gross

commissions, Coogan Trust Account deposits and applicable tax deductions; which

werereceived by Sylvia Ferguson& Associates TalentAgency on behalf of Adam

Abaunza.

Determination of Controversy - 5
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1 2. SylviaFerguson & Associates TalentAgencypay intereston,thewrongfully withheld

2 funds at therate of 10percent per .annum'duringthe periodofviolation, in the ~ourr

3 of$799.8L

4

5 DATED: February8,2012 Respectfully submitted, ..
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8 .

g. . .

.J)l1 JU'1£Lb(t~
DeborahD. Graves .

. . Attorneyfor the LaborCommissioner

BY:

. .
10 AQOPTED AS THE ~ETERMn:TATION OF, THE LABOR C01yfMI~SIONER

11

12

, -
'.

DATED: ..,.......;.~-:::...--,-:...:.-.- __
13.
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16
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BY:
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----------·~-·18-- --~-----------:-- --.---.-;-------.!-------;--------

-- - ----- ----- ----- -----~- ---------------~----_._----------------------------- ----
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