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Mles E. Locker, CSB #103510

DI VI SI ON OF LABOR STANDARDS ENFORCEMENT
Departnment of Industrial Relations
State of California

455 CGol den Gate Avenue, 9th Fl oor

San Francisco, California 94102

Tel ephone: (415) 703-4863

Fax: (415) 703-4806

Attorney for State Labor Conm ssi oner

BEFORE THE LABOR COWM SSI ONER
STATE OF CALI FORNI A
EDGAR FRANCI SCO JI MENEZ GARCI A, g No. TAC 4-02
Petitioner, )
)
VS. g
) DETERM NATI ON OF
) CONTROVERSY
)
)
)

PI EDAD BONI LLA, an individual dba
Pi nata Producti ons and Managenent,

Respondent .

The above-captioned matter, a petition to determ ne
controversy under Labor Code 81700.44, cane on regularly for
heari ng on October 16, 2002, in Los Angeles, California,
bef ore the Labor Comm ssioner’s undersigned hearing officer.
Edgar Franci sco Jinmenez Garcia (hereinafter “Petitioner”) was
represented by Ronald G Rosenberg; Piedad Bonilla, an
i ndi vi dual dba Pinata Producti ons and Managenent (hereinafter
“Respondent”) appeared in propria persona. Based on the
evi dence presented at this hearing and on the other papers on
file in this mater, the Labor Conm ssi oner hereby adopts the

foll owi ng deci si on.
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Il
El NDI NGS OF FACT

1. Petitioner perforns as a Spani sh | anguage voi ce-over
artist in radio and television commercials and novie trailers.

2. On April 17, 2000, Petitioner entered into a witten
“personal managenent agreenent” with Respondent for a period
of three years whereby Respondent was to provide advice and
counsel “with respect to decisions concerning enpl oyment
and all other matters pertaining to {Petitioner’s]
prof essi onal activities and career in entertainnent,
anmusenment, mnusic, recording, literary fields and in any and
all media.” Under the terms of this contract, petitioner
agreed to pay conmmi ssions to respondent in the anmount of 15%
of his gross earnings in these fields during the termof the
agreenent, and his earnings follow ng expiration of the
agreenent as to any agreenents entered into or substantially
negoti ated during the termof the contract. The contract
specified that respondent is not a theatrical agent, and is
not |licensed to obtain, seek or procure enploynent for the
petitioner. The contract also provided that “in any
arbitration or litigation under this agreenent, the prevailing
party shall be entitled to recover fromthe other party any
and all costs reasonably incurred by the prevailing party in
such arbitration or litigation, including without limtation,
reasonabl e attorney’s fees.”

3. Respondent has never been |icensed by the State Labor
Conmi ssi oner as a talent agency.

4. Prior to January 2001, petitioner was not represented

TAC 4- 02 Deci si on 2
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by a licensed t

al ent agency.

Si nce January 2001, petitioner

has been represented by Larry Hummel, an agent enployed by | CM

(I'nternational

agency.

Creative Managenent, Inc.), a licensed talent

5. During the period fromApril 28, 2000 to October 18,

2000, during which tinme petitioner was not represented by a

licensed tal ent

agent, petiti

oner performed voice overs in

approxi mately 50 commercials for the followi ng advertisers:

Sout hern California Edison,

M t subi shi, and Burger King.

procured by respondent.

all of these engagenents.

Sears, JC Penny, Circle K,

All of these engagenents were

Respondent was pai d conm ssions for

6. On May 14, 2001 petitioner performed a voice over on

a radi o spot for

was then represented by | CM

solely by the r

Pl anned Parent hood. Even though petitioner

t he engagenent was procured

espondent, w thout any sort of involvenent by

|CM  The production conpany that produced the radio spot paid

$460 to respondent for petiti

oner’s voice over performance.

Respondent retained $60 as her conm ssion, and transmtted the

$400 bal ance to petitioner.

7. On or

smal | clainms action agai nst

about Novenber

29, 2001, respondent filed a

petitioner for paynment of

al | egedly due “managenent conmm ssions” in the sum of $2, 000.

8. By letter

dat ed Decenber 7, 2001, Steve Hol guin, an

attorney acting on behalf of the petitioner, advised

respondent t hat

petitioner w thout

the State Labor

TAC 4-02 Deci sion
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havi ng been |icensed as a tal ent agent by

the “personal managenent
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agreenment” is unenforceable and void fromits inception. By
this letter, petitioner demanded rei nbursenent of al

conm ssions paid to respondent under this agreenent, that
respondent cease and desist fromany further attenpts to
secure comm ssions from petitioner, and that respondent cease
interfering with petitioner’s career and with his relationship
with his licensed tal ent agent.

9. Despite the letter frompetitioner’s attorney,
respondent proceeded with her small clains action against the
petitioner. The small clains court entered a judgnent in
favor of respondent, from which petitioner filed an appeal. A
trial de novo took place before Los Angel es County Superi or
Court Judge Lisa Hart Cole, with both parties appearing in pro
per. Following the trial de novo, on March 27, 2002, the
superior court entered a judgnent in favor of respondent, in
t he anount of $1,878.67. The next day, petitioner nmailed a
check to the respondent for the full amount of this judgnent.

10. On January 31, 2002, during the pendency of the
smal | clainms proceeding, petitioner filed this petition to
determ ne controversy with the Labor Conm ssioner, seeking a
determ nation that the “personal managenent agreenment” is
unenforceable and void fromits inception, with reinbursenent
for all anpunts paid to the respondent pursuant to this
agreenent, and paynent of petitioner’s attorney’s fees
incurred in this proceeding. Despite the filing of this
petition to determ ne controversy, and despite having asserted
the Tal ent Agencies Act as a defense to the small clains

action, neither the small clainms court nor the superior court

TAC 4- 02 Deci si on 4
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stayed their judicial proceedings to first allow the Labor
Conmmi ssioner to resolve the petition to determ ne controversy.

Il

LEGAL ANALYSI S

Petitioner is an artist within the neaning of Labor Code
section 1700.4(b). Labor Code section 1700.4(a) defines
“tal ent agency” as “a person or corporation who engages in the
occupati on of procuring, offering, prom sing, or attenpting to
procure enploynment or engagenents for an artist or artists.”
Labor Code 81700.5 provides that “[n]o person shall engage in
or carry on the occupation of a talent agency w thout first
procuring a license . . . fromthe Labor Comm ssioner.” The
Tal ent Agencies Act is a renedial statute; its purpose is to
protect artists seeking professional enploynment fromthe
abuses of talent agencies. For that reason, “even the
i ncidental or occasional provision of such [procurenent]
services requires licensure.” Styne v. Stevens (2001) 26
Cal . 4th 42, 51. Here, the procurenent activities began
virtually at the start of the parties’ contractual
rel ati onship, and these procurenment activities were ongoi ng
and pervasive. By attenpting to procure and by procuring
enpl oynment as a voice over artist for petitioner, Respondent
acted as a “talent agency” within the meani ng of Labor Code
8§1700.4(a), and by doing so w thout having obtained a tal ent
agency license fromthe Labor Comm ssioner, respondent
vi ol at ed Labor Code 81700. 5.

An agreenent that violates the licensing requirenment of

TAC 4- 02 Deci si on 5
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the Tal ent Agencies Act is illegal and unenforceable. *“Since
the clear object of the Act is to prevent inproper persons
from becom ng [tal ent agents] and to regul ate such activity
for the protection of the public, a contract between an
unlicensed [agent] and an artist is void.” Buchwald v.
Superior Court (1967) 254 Cal.App.2d 347, 351. Having

determ ned that a person or business entity procured, prom sed
or attenpted to procure enploynent for an artist w thout the
requi site tal ent agency license, “the [Labor] Conm ssioner may
decl are the contract [between the unlicensed agent and the

artist] void and unenforceable as involving the services of an

unl i censed person in violation of the Act.” Styne v. Stevens,
supra, 26 Cal.4th at 55. “[A]n agreenent that violates the
l'icensing requirenent is illegal and unenforceable . ”

Wai sbren v. Peppercorn Productions, Inc. (1995) 41 Cal. App.4th
246, 262. Moreover, the artist that is party to such an

agreenent may seek disgorgenent of anounts paid pursuant to

t he agreenent, and “may . . . [be] entitle[d] . . . to
restitution of all fees paid the agent.” Wachs v. Curry
(1993) 13 Cal.App.4th 616, 626. This renedy of restitution

is, of course, subject to the one year limtations period set
out at Labor Code 81700.44(c), so that the Labor Conm ssioner
will not, absent extraordinary circunstances, order the
rei mbursenment of anounts paid to an unlicensed agent prior to
one year before the filing of the petition to detern ne
controversy.

The primary | egal question presented herein is whether

t he Labor Conmm ssioner has the authority to reinburse

TAC 4- 02 Deci si on 6
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petitioner for the anmount that petitioner was required to pay
to the respondent pursuant to the superior court’s judgnment
after trial de novo on appeal fromthe small clainms court on
respondent’s claimthat petitioner owed this anount under the
“personal managenent agreenent.” The question that we nust
address i s whether the court judgnent can now be attacked

t hrough this proceeding before the Labor Conm ssi oner.

Qur anal ysis begins with the observation that the Labor
Comm ssi oner has exclusive primary jurisdiction to deterni ne
all controversies arising under the Tal ent Agencies Act. The
Act specifies that “[i]n cases of controversy arising under
this chapter, the parties involved shall refer the matters in

di spute to the Labor Comm ssioner, who shall hear and

determ ne the sane, subject to an appeal . . . to the superior
court where the sanme shall be heard de novo.’ (Labor Code
8§1700.44(a).) Courts cannot encroach upon the Labor

Commi ssioner’s exclusive original jurisdiction to hear matters
(i ncludi ng defenses) arising under the Talent Agenci es Act.
“The Comm ssioner has the authority to hear and determ ne
various disputes, including the validity of artists’ manager-
artist contracts and the liability of parties thereunder.
([ Buchwal d v. Superior Court, supra, 254 Cal.App.2d 347,]
357.) The reference of disputes involving the [Alct to the
Comm ssi oner is mandatory. (l1d. at p. 358.) Disputes nmust be
heard by the Conmm ssioner, and all remedi es before the
Comm ssi oner nust be exhausted before the parties can proceed
to the superior court. (lbid.)” (REO Broadcasting Consultants
v. Martin (1999) 69 Cal.App.4th 489, 494-495, italics in

TAC 4- 02 Deci si on 7
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original.)

Therefore, “[w] hen the Tal ent Agencies Act is invoked in
the course of a contract dispute, the Conm ssioner has
exclusive jurisdiction to determne his jurisdiction in the
matter, including whether the contract involved the services
of a talent agency.” Styne v. Stevens, supra, 26 Cal.4th 42,
54. This neans the Comm ssioner, not the court, has “the
exclusive right to decide in the first instance all the | egal
and factual issues on which an Act-based defense depends.”

I bid. at fn. 6, italics in original. Here, the court’s
failure to defer to the Labor Comm ssioner’s jurisdiction
conpel s the conclusion that the court acted in excess of its
own jurisdiction. “Qur conclusion that section 1700. 44, by
its terns, gives the Conm ssioner exclusive original
jurisdiction over controversies arising under the Tal ent
Agenci es Act conports with, and applies, the general doctrine
of exhaustion of adm nistrative renedies. Wth limted
exceptions, the cases state that where an adequate

adm ni strative renedy is provided by statute, resort to that
forumis a “jurisdictional” prerequisite to judicial
consideration of the claim” 1Ibid. at 56. Even when the
Tal ent Agencies Act is only being raised as a defense to an
action for conm ssions purportedly due under a “personal
managenent contract”, there is no concurrent original
jurisdiction: “[T]he plain neaning of section 1700. 44,
subdivision (a), and the relevant case | aw, negate any
inference that courts share original jurisdiction with the

Comm ssi oner in controversies arising under the Act. On the

TAC 4- 02 Deci si on 8
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contrary, the Conmm ssioner’s original jurisdiction of such
matters is exclusive.” [Ibid. at 58.

Here we are confronted by a final judgnment of the
superior court -- albeit a judgnent that the superior court
i ssued wi thout having subject matter jurisdiction. After a
final judgment has been rendered in an action, a new action or
proceedi ng based on the sane cause of action or defense,
ignoring the normal effect of judgnent as a nerger or bar, is
a collateral attack. Wulridge v. Burns (1968) 265 Cal . App. 2d
82, 84. This petition to determ ne controversy constitutes a
collateral attack on the superior court judgnment. |In a
coll ateral attack, a judgnment may be effectively chall enged

only if it is so conpletely invalid as to require no ordinary

review to annul it. 1Ibid. The grounds for collateral attack
include | ack of subject matter jurisdiction. Wtkin, 8 Cal.
Proc. (4th), Attack on Judgnment in Trial Court, 8§6.

When a collateral attack is made against a California
judgnment, including a judgnment issued by a court of l[imted or
special jurisdiction (such as small clains court or a superior
court hearing an appeal de novo of a small clains judgnent),
there is a presunption of that the court acted in the | awful
exercise of its jurisdiction, and the judgnment is presuned
valid. Evidence Code 8666. In a collateral attack made
against a California judgnent, jurisdiction is conclusive if
the jurisdictional defect does not appear on the face of the
record. Superior Mtels v. Rinn Motor Hotels (1987) 195
Cal . App. 3d 1032, 1049. Extrinsic evidence is inadm ssible

even though it m ght show that jurisdiction did not in fact

TAC 4- 02 Deci si on 9
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exi st. Hogan v. Superior Court (1925) 74 Cal.App. 704, 708.
A judgnent “void on its face” may be collaterally attacked
when the defect may be shown wi t hout going outside the record
or judgment roll. Becker v. S.P.V. Const. Co. (1980) 27
Cal . 3d 489, 493. Here, as we are dealing with a judgnent
stemm ng froma de novo appeal of a small clains judgnent, the
record does not appear to reveal any jurisdictional defect.
Nonet hel ess, there are exceptions to the rule that coll ateral
attack against a California judgment will fail unless the
judgnment is void on its face. OF significance here, a party
relying on a judgnent nmay waive the benefit of this rule

excl udi ng extrinsic evidence by failure to object to the
extrinsic evidence when offered. See Wtkin, 8 Cal. Proc.
(4th), Attack on Judgnment in Trial Court, 813, and vari ous
cases cited therein.

In the hearing of this controversy, the petitioner
presented extrinsic evidence to which no objection was raised
t hat the respondent had engaged i n unl awful procurenent
activities in violation of the Tal ent Agency Act, so as to
constitute a defense to respondent’s small clains action for
payment of conm ssions owed under the personal managenment
agreenment. This evidence establishes that the small clains
court and the superior court that entered the judgnent
following the de novo trial on the appeal fromthe snmall
claims judgnment | acked subject matter jurisdiction, and

therefore, that the superior court judgnment is void.

Havi ng found that this proceeding to determ ne

TAC 4- 02 Deci si on 10
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controversy under the Tal ent Agencies Act is not barred by the
judgment of the superior court follow ng the de novo appeal of
respondent’s small clains action against the petitioner, and
havi ng found that respondent engaged in unlawful procurenent
activities, we necessarily conclude that the personal
managenent contract was unlawful and void fromits inception,
and that respondent has no enforceable rights thereunder. W
find that in order to effectuate the purposes of the Act, the
petitioner nust be reinbursed for all anpunts paid to
respondent pursuant to this contract fromone year prior to
the date of the filing of this petition to the present. The
anounts that nmust therefore be reinbursed include the $60 paid
as conmm ssions for the Planned Parenthood radi o spot on My
14, 2001, plus the $1,878.67 paid as conm ssions on March 28,
2002 pursuant to the judgnent in the de novo appeal follow ng
the small clains proceeding, for a total of $1,938.67.

Turning to petitioner’s request for attorneys’ fees
incurred in connection with this proceeding, the contract
bet ween the parties did provide for an award of reasonable
attorney’s fees to the prevailing party “in the event of
litigation or arbitration arising out of this agreenent or the
relati onship of the parties created hereby.” But an
adm ni strative proceedi ng before the Labor Commi ssi oner
pursuant to Labor Code 8§1700.44 neither constitutes
“l'itigation” nor “arbitration”. Litigation is commonly
understood as “the act or process of carrying out a lawsuit.”
(Webster’s New World Dictionary, Third College Edition (1988))

Lawsuits take place in courts, not before adm nistrative

TAC 4- 02 Deci si on 11
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agencies. Black’s Law Dictionary defines “litigation” as a
“contest in a court of justice for the purpose of enforcing a
right.” And an “arbitration”, obviously, takes place before
an arbitrator, not an adm nistrative agency authorized to hear
di sputes pursuant to statute. Consequently, we concl ude that
the contract does not provide for an award of attorneys’ fees
incurred in a proceeding to determ ne controversy before the
Labor Comm ssioner. Therefore, even though the petitioner
prevail ed before the Labor Conm ssioner, he is not entitled to
attorneys’ fees in this proceeding.

We take this opportunity, however, to caution the
respondent that failure to pay the full amunt awarded herein
to the petitioner within ten days of the date of service of
this determnation may result in liability for petitioner’s
attorneys fees in any subsequent judicial proceedings. Such
subsequent proceedings could either be initiated by the
respondent through the filing of a de novo appeal fromthis
determ nation, pursuant to Labor Code 81700.44(a), or by the
petitioner through the filing of a petition to confirmthe
determ nati on and enter judgnent thereon. See Buchwald v.
Katz (1972) 8 Cal.3d 493.

Of course, the respondent can prevent any subsequent judici al
proceedi ngs by expeditiously paying the petitioner the full
anount found due herein.

ORDER

For the reasons set forth above, |IT IS HEREBY ORDERED
t hat :

1. The personal managenent contract between petitioner

TAC 4- 02 Deci si on 12




© 00 ~N oo o A~ W N P

N =
= O

=
N

I
A W

e e e
0o N O O

N
o ©

N
=

N N
w DN

N N DN N DN
o N o o b

and respondent is illegal and void fromits inception, and
respondent has no enforceable rights thereunder;

2. The judgnment that was entered by the superior court
following the de novo appeal of the small clainms judgnent on
respondent’s claimfor unpaid comm ssions is void for |ack of
subj ect matter jurisdiction;

3. Respondent reinburse petitioner for the conm ssions
paid to respondent from January 31, 2001 to the present,
consi sting of $60 paid as conm ssions for the Planned
Par ent hood radi o spot on May 14, 2001, plus $1,878.67 paid as
conm ssions on March 28, 2002 pursuant to the judgnment in the
de novo appeal following the small clains proceeding, for a

total of $1,938.67;

/11
/11

4. Al'l parties shall bear their own costs and
attorney’s fees incurred in this proceedi ng.

Dat ed:
M LES E. LOCKER
Attorney for the Labor Comm ssi oner
ADOPTED AS THE DETERM NATI ON OF THE LABOR COWM SSI ONER

Dat ed:

ARTHUR S. LUJAN
State Labor Conmi ssi oner
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