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9

DENIS MAHAN, a/k/a DEUEY TERRIO,
10

11
Petitioner,

No. AM 8-78
MP-452

J vS.

13 lQ.l!ASH TALENT ENTERPRISES, INC.,

DETERMINATION -

Respondent.

11
The above-entitled controversy came on regularly for

h~ing before the Labor Commissione~, Division of Labor StancaLd

~orcement, Department of Industrial Relations, State oi

a ~liforniat on Feb. 18, 1980 by Laurence T. Emert, S~nior counse

1for the Division vf Labor Standards Enforcement, serving as Speci 1.,
~aring Officer under the provisions of Section 1700.44 of the

n
~bcr Code of the State of California; petitioner, DENIS ~~,

12
~ appearing by the Lew Office of Lyle R. Mink, a Professional Cor-

a. PGration, by Lyle R. Mink and Richard A. Schulenberg; and

• respondent KUTASH '!ALE~rr ENTERPRISES, n~c. ~ appeartlng by Lanny P.

II Waggoner. Evidence, both oral and dOCU1l1entary having been intro

27 dueed, and the matter bein~ briefed and submitted for decision,

~ fOllawin~ determination is oace:
I
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DETE~ tINATION

It is the determination of the Lnbor Commissioner:

that during the time in question, respondent acted as

4 artist manager as that term is defined in Labor Code §1700.4sn
~ "ithout a license;

that the Personal }~nagement Agre~~ent entered into

1 between the parties is deemed void and of no effect;

8 3. .
9

10

that no sums shall be awarded to either party.

I

INTRODUCTIO~1

On June 27, 1978, petitioner, DENIS }~N, a/k/a DENEY
~ TERRIO, (hereinafter, petitioner) filed a Petition to Determine
14

~ntroversy with the Labor Commissioner ag~inst respondent,
~ ~

lCUTASH TALENT ENTERPRISES, mc., (hereinafter respondent). In
18

its petition, it w~s alleged that the parties entered into a
17

purported "Personal Management Agreement" dated Sep t ember 28 J 1975
18

19

20

in w~ich ~etitioner is alleged to have engaged rcsryondent as his

personal ~nager; that as consideration and inducement for

petitioner entering int~ the agreement, respondent provided
21

petitioner vith a promissory note in the sum of $1,000, dated
22

September 5, 1975; that in connection with the signing of the
Z3

note, zes-ronderrt had petitioner sign an "Exclusivity Agreement,"
~

llhich Agreement stated that the note "shall be a guarantee against
~

Ie Ictual payment received for services rendered as a dancer; rt that

~ as a result of the guarantee of earnings, respondent functioned

I
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"Artists I l-f..anager, It as defined in Labor Code §1700.4 and
,san

therefore the Personal Management Agreement between the par
~t

should be voided.
ti.eS

In its answer J zespondenc a l l.eged that it was a

p~sonal manager; never functioned as an artists' manager; never

t_ an agent's percentage from petitioner; and had fully
tOOl\-

licensed booking agents in its employ to do booking for acts it

=a~ed during its relationship with petitioner. Respondent

~tber alleged that petitioner violated the Personal Management

~eement by retaining a new manager, and that respondent is due

c~ssions of approximately $100,000 under the terms of the

~eement. Respondent prayed that the Personal Management Ag=ee

meat be upheld.

II

ISSUES

The issues presented are twofold:

1. Did respondent function as an artists' manager as

18 that term is defined in the Labor Code without a license?

~ntained in Labor Code 51700-1700.47.

1.9

I) to?

21

2. If so, what relief, if any, is petitioner entitled

III

APPLICABLE LAW

The law governing resolution of this controversy is

Of particular interest

e 2S is Labor Code 51700.4, which as then applicable provided:

"AD artists' manager is hereby defined to be a person
who engages in the occupation of ~dvising, counseling,7direct:ing art:iS:S3i.: !:~e development: or advancement

'''I



,

6

1

8

9

of their professional careers and who procures, offers,
promises or attempts to procure employment or engage
ments for an artist only in connection with and as a
part of the duties and obligations of such person under
a contract with such artist by which such person con
tracts to render services of the nature above mentioned
to such artist.

The word 'artists' as used herein refers to actors and
actresses rendering services on the legitim4te stage
and in the production of motion pictures; radio artists
musical artists; musical organizations; directors of
legitimate stage, motion picture and radio productions;
musical directors; writers; cinematographers; composers
lyricists; arrangers; and other artists and persons
rendering professional services in motion picture,
theatrical, rfdio, television and other entertainment
enterprises. II

J

10
The case law construing the provisions of the Labor-_... . - -

U
Code dealing with artis cs ' manager controversies are Raden v.

12
Laurie, 120 C.A. 2d 778, 262 P. 2d 61(1953) and Buchwald v.

lJ -
Suoerior Court, 254 C.A. 2d 347; 62 Cal Rptr. 364(1967) •

14

II •
15

1-Effective January 1, 1979, Labor Code §1700.4 was
amended to read as follows:

itA talent agency is hereby defined to be a person or
corporation who engages in the occupation of procuring,
offering, promising, or attempting to procure employ
ment or engagement for an artist or artists. Talent
agencies may, in addition, counselor direct artists in
the development of their professional careers.
The word 'artists' as used herein refers to actors
and actresses rendering services on the legitimate stage
and in the production of motion pictures; radio artistsj
musical artists; musical organizations; directors of I

legitimate stage, motion composers; lyricists; arranger;
and other artists and persons rendering professional
services in motion picture, theatrical, radio, tele
vision and other entertainment: enterprises."
Since the petition was filed before the change-in the
law. the statute set forth in the body of the determin
~;ion is controlling.

I

L
\
I
l
I
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1

•,

rv
STATE·rENT OF FACTS

Petitioner is a professional dancer who performs on

Since petitioner was not making a living per£orcing

•

~ stage and television and as such comes within the definition of

, "artist" as that term is defined in Labor Code §1700.4.

6 petitioner first met Jeffrey Kutash, president of respondent,
petitioner

1 d~ing the Summer of 1974, when A was auditioning for a Las

e VegaS show called, "Good Ole Rock n I Roll". Kutash was managLng

9 the dance group called "Greasy Kids" which was performing at

10 the show. Kutash I s product ion company, the respondent herein J

U waS producing the show. Responden~ hired petitioner to dance

12 with the "Greasy Kids." Petitioner was hired under an agreement

1-' entitled "Artist r s Independent Contractor r s Agreement" and W2S

1~ paid for his performance by respondent.

After the Las Vegas show, the name of the dance grou?
. is

was changed to t he "Dancin t Machine". Petitioner performed as a
11

dancer with the "Dancin' Machine" on a sporadic basis over the
18

next several months as work became available. When work was

available, petitioner normally signed an agreement with respcnden

I<utash kept in contact t'1ith members of the "Dancin' Machine,
23

scheduled rehearsals and tried to keep the group, in tact. Neithc
~

Xutash nor respondent received any compensation for these service .
~

28
with the "Danein ' Nachin~", he became disenchanted ~'1ith his

27
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)

tionship with respondent and the group, and threatened Kutash
tela

1 he would sever his relationships with both. Beginning in
I tl14 t

3 the spring of 1975, and cont Lrrui.ng on an on-again-off-again basis

clenext six months, Kutash, on .pehalf of respondent, spoke
• o~~

5 ~th petitioner about the possibility of respondent serving as .

, ~titioner's personal manager. At first, petitioner was reluctan

enter into a personal management agreement since he did not
1 to __ -t:-....... -
& viSh to get tied down for any period of time:- By letter to

9 rdPondent dated October 21, 1975, petitioner expressed his

10 reservations as follows:

II••• I am reluctant to sign a one year contract
at this time, which I feel would limit my future
unless I am guaranteed a salary during the fiscal
year. rr

~ HCMever, respondent then offered to guarantee petitioner $l,OOa
14

in earnings over a six month period if petitioner would agree to
~

sign an Agreement, pledging his services, as a dancer, exclusive-

agreed to sign this Exclusivity Agreement, and at or about the

16

1T

1.8

1y to the Dancin' Machine for a si.:t month period. Petitioner

same time (October 28, 1975) agreed to retain respondent as his
19

personal manager as well.
I)

n Under the terms of the Personal Management Agreement,

respondent was to serve as petitioner's personal manager for a

~ one year term, with four separate consecutive irrevocable options

to renew was deemed exercised~ unless respondent notified

to renew the agreement an additional term of one year. The optio

- 6 -

_ petitioner of his failure to exercise an option by written notice

~ Respondent's duties included the rendition of the

following s ai-vices :
!

~,
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.. "advise and counsel in the selection of literary,
artistic and musical material; advise and counsel
in ~ny and all matters pertaining to publicity,
public relations ~nd advertising; advise and
counsel with relation to the adoption of proper
format for present~tion of my artistic talents
~nd in the actormination of proper style, mood,
setting, business and characterization in
keeping with my talents; advise, counsel and direct
in the selection of artistic talent to assist,
accompany or embellish my artistic presentation;
advise and counsel with regard to general practices
of the entertainQent and amusement industries
and with respect to such ~tters of which you may
have knowledge concerning com~ensation and
privileges extended for similar artistic values;
advise and counsel concernin9 the selection of
theatrical agencies, artists, managers, and
persons, firms and corporations who uill couns e l ,
advise, seek and procure ecployment and engag~ents

for me."

~ ~ page 3 of this 7 page Agreement in block letters, the/follrnving

13 ~_~uage appeared:

14 - - : --
-_~ --

~ e - - -- :.

15

"IT IS CLEARLY m'1DERSTOOD TH.~T YOU ARE NOT AN
~~LOTI'lliNT AGEtIT OR THB\TUICAL AGEtIT OR ARTISTS'
MAl-lAGER, THz'~T YOU H..';VE NOT OFFERED OR Al"rEl!PTED
OR PROHISED TO OBT..~.rn, SEEK OR PROCURE EHPLOYHENT
OR ENGc'\GEHENTS FOR HE, AIID TIL·'.T YOU ARE xor
OBLIGATED, AUTHORIZED, LICENSED OR EXPECTED TO
DO SO."

I

~

I

lilt is a fund~mental principle of law thDt in
determining rights and obligDtions{ substance
.prevails over form. (Cite omitted)

2
~ ~~ge 6 of the Agreement contained similar language. Compensa~io

19

),
I,

"
"

...- 7 -

The Court, or as here, the Labor Commissioner,
is free to se~rch out illegality lying behind
the form in which a transaction h~s been cast
.for the purpose of conc eaHng such illegality."

'/

2I he f~ct that the Personal Management contract contalng
cnis disclaimer is not dispositive. It is the substanc
of the agreeoent th~t is controlling anQ ~ot its form.
As stated in Buch~ald v. Suoer;or Court, 254 C.A. 2d
347 at 355 (19b7) :'

'I,

167



respondent t S services ~".3.S 25% of all gross monies received
fot

"1 i loner as a result of his artistic activities.
b1 pet: t

S After the Personal ~~nagenent Agreement was signed,

tieioner pe~tormed ~s ~ rne~ber of Dancin' }~chinc on at least
, pe
~ occ~ssions--at the Thunderbird Hotel in Las Vegas in

~

ber of 1975, ~nd at Mother's Club in Kansas City in Januaryrravent
6

of 1976. On both occassions, petitioner signed a.:::. ~rtist 1 5
1 ---
5 Independent Contractor's Agreement with respondent and was p~id

9 by responder-4t.

Apparently after the Hother' s Club engagement , there

u waS a falling out between the parties and petitioner never again

12 danced ~'7ith the Dancin' Machine. Petitioner was not asked to

~ accom~any the D~ncin' Machine on a European tour. Respondent
.

l' instead asked petitioner to rehearse a new group called Dancin'

~ ~chine i~ for ·a San Francisco engagement. The San Francisco

18 engagement fell through.

After the unsuccessful San Francisco engagement, the

1.8 parties lvent their separate "'lays. Other chan a fe;o1 chance

19 meetings at different night clubs Hhere petitioner ~v~s perforoing

~ alone or as a menber of a dance group other than Dancin' }~chine,

U there w~s little c~unication oatween the parties for approxi-

~ mately ~qO years. In June 16, 1978, respondent sent petitioner

23 the follo~qing letter:

18

2'1 II

''This is to advise you of an intervie~l we ~~oild [sic]
like to schedule for you concerning a neo~ork
television disco series as a dancer/actor lead.
Please resp,ond as soon as possible to arrClnge an
interview. '

- 8 -
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,

}. follow-up letter dated June 28, 1978 read as fo110,'1s:

f~e are pleased that xou have taken your intervi~~
for the disco series 'Stayin I Alive" that we ..
advised you of in our letter dated 6/16/78. l'le
apprised Par-amount; TV of your DaneIn I ~1achine

credentials ~d they we~e very enthusiastic.

We will advise you as soon as we have further
communication with P~racount and IC·{ regarding
your status as actor/dancer.

We are going on record for same." - _-::::: "-
S Although petitioner auditioned for the show he didn't get the

At or about the time the second letter was received,9 job.

10 petitioner filed this Petition to Determine Controversy.

U

11

V

DISCUSSIO~T

The first question that must be resolved is whether
14
'r~pondent acted unlawfully, in violation of the Labor Code by

t'
procuring, offering, procising, or attempting to procure employ-

\
I
I

The answer,

- 9 -

~t or engagement for petitioner without a license.

to this question is in the aff:'rm.ntive.

There was a dispute in the testimony concerning who
II

11

procured employment for petitioner. Petitioner testified that
II

r~pondent was responsible for finding hLm work as a dancer with
11.

I the Dancin' }1a.chine; that he observed and heard Kutash, on behalf

e of respondent, talking with night club owners on many occassions

• eoncerning emp l.oyment; for the group, and that: Pm:'~ of the induce

ment for signing the Personal ~t3nagcment Agreement wns respondent IS

r~resentation that it would get work for him. Kutash, on behalf

of respcndenz , denied that he or respondent had anything to do



procuring e~ployment for patitioner. Kutash contended that

respondent's relationship with petitioner, respondent
tii t \1

~

ctltoughout
S re?resented by licensed artists'managers who were responsible
~ ~as

finding work for petitioner. Respondent introduced various
, for
S agreements with licensed artists· managers which it alleged

6 supported its position..

1
A review of the ~greements does not support respondant'

J

s allegations. The first agreement in evidence ~-1~s:=bet:tV'een

9 Jeffrey A. Kutash as an individual and the William Morris Agency.

10 The General Services Agreement, which was dated March 23, 1974,

U ~~S for a term of three years. Neither respondent nor petitioner

l2 were parties to this agreement. 3

Walter Zifkin, Vice-President in charge of businesse 13
14 operations for the William Morris Agency, testified that this

~ agency never re?resented respondent nor petitioner as an artists'
.

16 ~ager. He further testified that the William Morris Agency

17 never received any commissions for finding work for petitioner.

1.8 Two bookings were found for Kutash as an individual--but since

19 both jobs fell through, no commission was ever paid. I
Kutash testified that he had an oral understanding with

- 10 -

t?"

3rhere were other agreements between Kutash and the
William MOrris Agency, covering radio, TV and the
theaters. Neither respondent nor petitioner were
parties to these agreements.
(0

28

~ /1

21 an individual with the \-1illiam Morris Agency to the effect that

~ this agency would not dem«nd any commissions from him until he

23 began receiving sufficient revenue to justify it. H~~ever, the

24

2S

e.



The 1-lilliam Morris Agency sent Kutash his

Mr. Zifkinhad no notation to that effect.. Agency file
l ~rr1.S

stified th<lt any agreement to waive commissions would have been
t ce

f l eet ed in the file.
S r e

, iOdividt:al release on April 5, 197.6 ..

There was a hiatus of 15 months where neither Kutash,

r respondent, nor petitioner had any contractual rel~tionship
6 nO
1 ~ith a licensed <lrtist manager. On July 28, 1977, Jeffrey A.

h as an individual~ signed an agreement with I~~ Talent
8 lCUt as J '

9 Artists ~1anager. As with the agreements with the ':7il1ia."O Horris

10 Agency, neither respondent nor petitioner were p~rties to this

U agreement. Paragraph 16 of the General Services Agreecent states:

12 "In the event this document is signed by more
than one person, fi~ or corporation, it shall

U apply to the undersigned jointly and severally,
and to the co~~ensation, ~ctivities, interests

14 and contrnc t s of each and a 11 of theunders igned.
If any of the ~~dcrsisncd is a cor?oration or other

~ entity, and/or if this document is signed by more
than one person1 corpor~tion or other entity,

15 the pronouns II , 'mel or 'my' as used-herein
shall apply to e~ch such person, corporation

17 and other entity."

~ No person, firm or corpor~te name ~ppeared ether than that of

19 Mr. Kutash The agreement with ICA lasted only four months.

Z On December 1, 1977, Jeffrey A. Kutash and the Dancin'

Ii Machine entered into an Artists I Manager Contract llith Agency

12 for the Performing Arts, (APA). Burt Taylor, a theat::ical agent

~ employed by the APA, testified that A~A got no bookings for Kutash

k nor the Dancin I ~mchine and that APA never received any

e 25 commission. Neither petitioner nor respondent ~yere parties to
1& the agreement with APA. -Taylor testified that APA never repre-
t

aented petit;.1oner nor r espendene as an artists I manager. The

!
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sgreeII1ent 'to1ith /...:EA lasted t:\.;o months.

The last agreement offered into evidence w~s an artist,
~~eroent m~terials agreement between respondent and Interna-

~n~ "
~

'anal Creative Hanagement (ICM) dated March 28, 1978. This was
, CJ.

5 the only artist :::'mlagement agreement ~lhere respondent, Kutash

• talent Enterprises, Inc., was the contracting party. The agree-

1 tnent, for a term of 3 years, 'V1as for purposes of" . negotiati

8 the sale, lease, license or other disposition of all literary,

9 dramatic, comedic, or mus ':'c.:.l material and all rights therein"

~ belonging to respondent. Petitioner was not a party to the

11 egreement. There was no evidence that IQ1 received any

~ commissions for perfo~ing services under the agreecent.

The conclusion that follows from a revi~o1 of all the

14 testimony and documerrtary evidence is that/respondent \las in fact

1.5 acting as an artists'manager 't'1ithout a license t hzcughout; its

1& relation::;hip 't,lith petitioner. The jobs that were obtained for

iT petitioner weze obtained by respondent and not by any licensed

18 artists'managcr. ~None of the licensed Cl1:tist:Jm.:magers hired by
J

,

I
~ ~

I
,

~ Kutash rendered ~ny services for respondent or petit~oner. If as

~ respondent alleged, it had licens 7d artistimanagers re~ained oy ~~

21 to procure eonploj1rilent: for petitioner, why was it t:nat: none of the

22 artists' managers had any documentation 01: jODS procurea ror

IS pet:1.~ ..onez , or reeS received Xo.r .rJ.nd1.ng yorkZ Petitioner looked

Il to, and relied upon, respondent to find hie work,· and where

~ Possible, respendene obtiaaned employment or attempted to obtain

" employment for petitioner. Since respondent did not have the

2'1 license required under the Labor Code, it ~"3S in violation of the
l

1 !ave

-



The remaining question to be answered is: What relief

I~ is the order of the Labor Commissioner that the

, ~rrill, supra.

----

_ent was a
S

1~ must be deemed void. Buchwald v. Suoerior Court, 254 C.A. 2d
4
s 347, 351(1967). A void agreement has no standing in the law.

Ains~orth v. Mo~rillJ 31 C.A. 509(1916) It can be given no effac
; ....-
1 whatsoever. Progressive Collection Bureau v. Whealton, 62 C.AG 2

S 873(1944) It can be neither reformed nor enforced. Ainsworth v.

.~

~ petitioner entitled to? Since the Personal Management Agree-

S subterfuge to avoid compliance with" the Labor Code,

11 ._persona1 Management Agreement between the parties 1s void, and

~ that no further sums are due and owing to respondent under the

13 Agreement. Because there was no evidence introduced by either

l' side concerning any payments made or received under the Agree

~ ment, no determination or monetary award will be made as to any

16 such payments.

l'

IS DA!ED:~
19

JJ APPROVED:

Ii DATED: 'JU~i 15 1981
i12 ieer t

IS
f

"
ADaPIED: -.'

e DATED: JUN ,
Ii

! • t,.
e .
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