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July 19, 1999

IRe: E1ectronic Itemized Wage statements

near Sel1lator Rainey and Assemblywoman Leach:

/

T:bis is in responSe to your letter dated May 14, 1999 to
Stephen Smith, the !Director of the! Departll!lellJtt of Jrndustriiil
Relations, on the issue of the legality of e1ecitronic itemized
wage statements undex Labor Code section 226. lDI1lit.ia.1ly, please
accept. ll!lY apologies for the delay in get.t.ing t.:bis response to
you.

The partiCUlar question that. you pose was init.ially
presented t.o the !Division of Labor Standards l8JB:D.forcement. ("'JIliLSE'"j
by a 1et.t.er, dated August. 4, 1998, from Robert.aRomberg on behalf
of ProBusiness Systems, Inc., a cOlIIIIIPany t.OOt. provides payro1l
services co ocbez businesses. According t.o t.:ba.t lett.er ,_ .'
IProJBusmess sought to est.ablish a sy5tellJll of "'paperless payro1l

.' services, '" at. the option of it.s business client.s, incorporat.ing
the use of electronic pay st.atellJlleJ].ts. The e1ectronic form of the
paycheck (6r direct. deposit advice) would i=1ude aU of lI:lile
inforJiJiatiOin required by Labor Cooe sect.Ion 226, and would be
avai1able co lI:lile ellllllP10yees t.hrough t.he web sit.e on or before the
pay date.
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Specifically, ProBusiness proposed to set up a systeJ!ll that
would represent each worker's paycheck electronically, with the
electrolmic representation of each paycheck aveilLalble from an '
:Internet welb site managed lOy ProBusmess as a service to its
cl,ients. According to this letter, the web site would lOe secure
Uf!iJmg ioo!Lif!try standard security and encryption technology.
~loyee access woulLd be controlled through th<e use of uniq[ll1e
emploYee idelmtification (~:IDQ) and confidential persoJmaI
identification (~pmQ) nwnibers. So-called f!rewalls would be
iwuplemmented to prevent unaurhoxdzed access to this mformation.

The letter further stated that the website would be
accef!siJble using properly configiLired welb lOrowsers, and that
access w01\1ld lOe available lOoth through'te:rilrlJmals located at the
worbite and home comp1\1ters, with minim!Lilll1. configuration
req[ll1ireJ!llents to be made available to employees to enabke theJ!ll to
configure their hom<e computers to allow for access. The service
would Joe available for access 24 hour's a day, sev<en days a week,
with the exception of occasional downtime to permit standard
system maintenance. At work, every employee would have access to
either a.n individual or network printer, to eJmaJble each employee
to olOtaiJm a printout of the electronic check image, at no cost to
the employee.

The letter presented us with three q[II1estions. First,
whether the proposed system descrihed above satisfied the
r<eq[ll1ireJ!ll<ents of Lalbor Code aect.Lons 226 and 1174. S<econd, we
were asked whether employerfl, using this service could mandate the
conversion to electronic pay stateJ!llents and entirely eliminate
paper versions of paychecb;' direct deposit advices, and itemized
wage deduction statements. Finally, .we were af!kedt whether
c<OO1JPliance with these Labor Code provisions req[il1ir<e employee
access to a privet<e or dedicated printer, as opposed toa network
printer.

By letter dated NoveJlliber 10, .1998, DLSJE: staff c01l.1l.lJlSel
:ooicha<el S. Villeneuve answered the q[Illlestions posed ]by Ms.
iROIlIl1berg" £I letter. 'To the extent that the pr<OpOsal suggested that
an empllOYer could escape from the olbligation to provide an
emplLoyee with a hard copy of the itemized wage deduction
statemment, Mr. Villeneuve concluded that the proposal did not
meet the r<eq[ll1irements ofLalbor Code sections 226 and 1114.
Specific.aU.y, Mr. Villeneuve wrote that an employer cannot
"'mandate conversion [to electronic representations] andelimilmalt;e
the paper version entirely."
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'Ibis lead to another letter to JDlLSJE: on OOhalf of
proBusiness, dated February 22, 1999, and authored by lKeJIllneth B.
stratton. This letter stated that based upon the concerns
expressed in JDlLSJE:"s initial response, ProlBus:D.ness has revised its
proposal to offer electronic itemized ~e statements to its
California clients. Under the revised proposal, emmployees mo 00
not wish to receive their wage deduction statelillents via
electronic representations will continue to receive such
statements in their traditional, paper form. Lik:ewise, any
emmployee lacking free Internet: access, or, free access to ooth a
computer terminal and a printer at the worllq;1>lace mIl continue to
receive paper itemized wage statelillents. Moreover, 1lllnder the
revised proposal every emmployee will always have the option of
re,gatesting paper paychecks and paper itemized wage deduction'
statelillents, and every emmployee may tberefore switch back, at the
employee" s rega1est, froJill electronic representations to
traditional paper.

Also, under'the revised proposal,'proEusiness wil:Il maintain
,on its website each employee" sc'omplete payroll information for
more than one' year, and a year-end summl!!Dary for each emmployee for
t.bree years. Finally, according to this letter, ProEusiness"
clients will JIJ!l1ilntain records of deductions froJill payment of wages
"in ink or other indelible form" at central locations within the
State of California for at least t.bree years as regatired by Lalbor
Code sections 226 and 1174.

'Ibis letteJt; was followed !by your letter, dated May 14, 1999,
to JDlirector Stephen smith, in which you correctly note that under
the revised proposal~ "any emmployee wbo wishes to'receive a paper
itemized wage, statement JIJ!l1iy do so.·

I.aOOr Code §226(a) provides, in relevant part:

"Every emmployer shall semimonthly, or at too time of
eacb paymeJ)l.t of wages, furnish each of his or her
employees either as a detachable part ot the cbeck,
draft or voucher paying" the emmployee" s i\1ages, 0;:­
separately When wages are paid !by personal check or
cash, an itemized statement in writiDg showing: U)
gross wages earned; (2) total, hours worked by each
emmployee whose ,compensation is based on an hourly wage;
(:3) all ded1lllcti~ns; provided that all deductions JIJ!l1ide
on written orders of the employee JIJ!l1iy be aggregated and
s~ as one, item; (4) net ~es earned; (5) the
inclusive dates of the period for mich the emmployee is
paid; (6) the name of the employee and his or her
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social security n.1lJlllllber; and (7) t:be IlllalIIIle and address of the
legal entity which is the ellmPloyer.

The deductions made from cash paynnuents of wages shall
be recorded .. in ink or other indelible form, properly
dated, showing the ll1lOnth, day, and year, and a copy of
the statement, or a record of .the deductions, shall be
Jlrept on file ]by the eJllllPloyer for at least t1l:ree years
at the place of eJllllPlo.'lfllll.ent or at a ~entral location
within the State of California." (eJllllPhasis added.'

Labor Code §ll74 requires employers, among other things, to
'''Jlreep at a central location in the state or at the plants or
establis1lDents at which employees are ellmPloyed, payroll records
showing the hours worked daily by, and the wages paid to,

. ellmPloyees employed at the respective plants., and .establishlllllents,
and IWhich shall be kept in accordance with rules established for
this purpose by the [Industrial Welfare] collMllllission, but in any
case shall be kept on file for not less than two years." Each of
the Industrial Welfare CollMllllission wage orders contains a section
dealing witb,required payroll records, IWhicb states that "all
required records shall be in the English language and in ink or
other iDaelible form, properly dated, showing ll1lOnth, day and
year, and shall be JCept on file for at least three years at the'
place of employment or at a central location within the State of
California.... " (see, e.g., me,Order 4, para. 7, emphasis
added. )

Applying. the facts that have been presented to us to these
statutory requirements, it is our conclusion that ProBusiness"
proposal to provide ellmPloyees with wage deduction stat~ents in
an electronic form, as revised in accor&mce with thEf letter'
dated I'eb:ru.ary 22, 1999, lIIIleets t:be requir~ts of Labor Code
sections' 226 and 1174; subject to the guidelines discussed below.'

"lI:be word "detachable" as used in Labor Code section 226
lIIIlean5 that the wage deduction statement must b.e, capable of being
detached, disengaged or removed frOlM the paycbeck; that is, it
lIIIlust be capable of being lIIIlade separate frollill tbe paycheck. The
purpose behind this is quite siJllllple - - it is: intended to ensure
that the reqUired information will not be lost to the ellillployee
once tbe paycheck is deposited, and that the,. ellmPloyee will have a
siJllllple way of keeping this information for his or her own
records. The phrase "statement in writing," as used in section
226 (a), "includes any fO:Dllll of recorded massage capabl'e of .

.' comprehension ]by ordinary visual mmeans." (see Labor Code §8)
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'll'his definition includes electronic representations that are
readable on a cOlllllp1lJter screen and printalble by using an attached
printer. 'll'he phrase ."recorded in illllk or other indelible form, ,\0

found at Labor Code §226 (al and in paragraph 7 of the various me
orders, means that these records, 'il'hich Ja1lust be kept on file by
the ~loyer for at least three years, Ja1l1IJst ]be ~intained in a
printed form, or in an electronic form Ithatcannot be tiUllPered
with or altered once the info~tion has been recorded, and that'
can be printed in an indelible fo~t upon request of the
e!111Ployee or the DLSlE. 'll'his conclusion is consistent with the
obvious purpose behind the requir~ent of ," illllk or other indelible
form," ~ly, to prevent an ~loyer froJa1l altering previously
generated records.

By letter dated July 26, 1995, the DLSlE's fo~r chief
counsel, H. 'll'hOJa1laS Cadell, Jr., concluded that the use of
electronically generated and recoveralble payroll data will
satisfy the requir~ents of Labor Code §1l74 if all of the
following conditions are present:

1. 'The worker has personal access at all reasona1ble hours to
a te~nal, provided at the ~loyer's expense, where the
info~tion Ja1laY be accessed;

2. 'll'he te~nal has a printer which ~y be used by the
worker to produce a hard copy of 'his or her payroll records; and

3. 'll'he info~tion availalble through the cOlllllPuter Ja1leets the
requireme;1ts of section 1174 and. the applicalble me Order.

And of course, altoough not stated in the letter of July 26,
1995, the requir~ records _t be Ja1laintained ]by the an,ployer for
no less, than three years, at the place of elllllPlo~t or at a.
central location in the State of California, and must be Ja1lade
availalble to the elllllPloyee and to DLSlE upon request.

'll'hese same criteria apply in det~ning the legality of
electronic deduct.Lon statements under Labor Code §226. But
section 226 differs froJa1l section 1174 in that it requires that
the e!111Ployer not only Ja1laintam' certain payroll records (and ~e
those records availalble to ~loyees upon request I , but also,
tluat these re~,ords be "furni~ to", or provided to each
emmployee each twe wages are paid. AgaJ,n the purpose behind
section 226 is to ensure that emmployees have the albility to
Ja1laintain their O'Wll set of pay records. 'lhis purpose would be
suB:wertect bY a denying eIIlIJPloyees·1t;be option of receiving a
traditional paper wage deduction stat~t instead of an
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electronic representation. Employees who are b:esitantto use
computers, or who, have privacy concerns about electronic data, or
who simply believe that their own record keepmg needs would be
better served lby traditional paper wage deduction statements,
lImust have the option, under Labor Code section 226, to receive
the mfoll:Jl1lation in a non-electronic fO:J:llm. In that ProBusiness"
revised proposal lImeets this concern, it does not run afoul of
section 226.

However, there is one aspect of the revised proposal that
IIlllUst be lImOdified. According to the February 22, 1999 letter,
ProBusiness will lImaintain on its website each e~loyee's

"complete payroll info:J:llmation for lImOre than one year," and "year­
end s1111!Waries for each em.ployee for three years." Employees who
do not opt-out frollm the systellm of electronic wage statements may
or lImay not choose to print each electronic statement at the tillme
it is generated. Many employees lImay decide not, to expend the
tillme and energy (however minimal an amount that may be) needed to
download and print the data each pay period, and instead, will
rely on the data's accessibility in the computer system should
they ever feel the need to later obtain a hard copy of prior wage
deduction statellments. Since this info:J:llmation is required to be
lImamtamedlby the employer for 'at least three years, and since
California law provides for a three year statute of limitations
for actions based on statute, we believe that an employer who
elects to comply with Labor Code !li226 lby offering electronic wage'
deduction at.at.eraent.a must make all of the mfoll:l1llation reqUired '
1llIIIderthat statute available to employees for downloading and
printing for no less than three years; a "year-end summaryw is
not sufficient. ,'.

Finally, we do not believe that each employee )IlIusi have'
accese to his or her own personal, dedicated printer . However,
certain privacy concerns .do come into play.' If printing of
electronic data is to be accomplished through network printers,
the employee must be situated close enough to the network prmter
to eliminate any risk that the data, once printed, can be taken
by someone else. Also', the network printer ! like the computer
and the website) must be secure so as to prevellltothers from
printing the employee' s personal data. Jl!'UrtlleJl:'llll)Ore, the network
printer JDIlust be available for prmting the wage deduction
statellmelllt at all reasonable hours throughout I!:be day with no more
than a minillmal delay, so that the employee is not discouraged
from having the data printed.

We believe that ProBusiness' revised pzopoaa.L, as mooified
by the above llfIUidelines, meets the requirellmelllts of Labor' Code
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flection 226, while fltriking a careful balance between employe:i:-fl'
interefltfl in fleeking to take advantage of leflfl ex:penflive
electronic mmeltlboos of providing payroll data, and workers"
interests in obtaining their payroll records in whatever liIDa1lner
that each worur finds to be lIIilOst convenient and ,.accessible,

~ you for allowing us the opport=ity to revisit th.ifl
issue, and for your interest in California labor law.

Miles E. Locker
Chief Co=sel, DLSE

cc s Stephen Slillith, Director, Deparbiilent of Industrial Relations
Marcy Saunders, State Labor Commissioner
Rich Clark, Chief Deputy Labor Commissioner
11fance Steffen, Assistant Labor Cojlillllissioner
"JI'Olm Grogan, Assistant Labor co_issioner
Greg Rupp, Ass:l.stant Labor COllDissioner
All DLSE Attorneys
Kenneth'B. Stratton, Esq,
Roberta W. RoJlli!berg, Esq.
Melanie C. Ross, Esq.
Shari B. Posner, Esq,


