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-~ .alV."NoNA..-.._44llOsao __ CII Min

II.-eAl.'llLI.,Ch/dt:<>unuI

February 25, 1991

,,:..

Re: 1lpplication of statute of LiJdtatioDS ~o

Vacation Benefit. Under :r.abor COde 5227.3

The Acting Labor COIlIlllissioner, James H. curry, bas asked me
to respond to your letter of February 6, 1991, regarding the above­
referenced subject matter•

:I realize that your letter.declared the urgency of the
situation your banking clients were .. facing, but. your question
involved a review of the Division's policy. The agency's concern,
of course, is that both the employer COJl3Illunity and employees may
rely on the enforcement policy promulgated by tbe state Labor
commissioner. Finality and consistency are important aspects to be
considered in this regard.

On the other hand, the coutts are, in the 1ast analysis, the
final judge of the meaning of the statute. The agency must, then,
insure that its interpretation meets the criteria whicb the courts
will utiHze.

The provisions of Labor Code :!i227.3.provide:

Unless otherwise provided by a collective bargaining
aqreement, whenever a contract of employment or elllployer
policy provides for paid vacations, and an employee is
terminated without baving taken off bis vested vacation·
time, all vested vacation sbal1 be paid to him as wages at
his final rate in accordance with such contract of
employment or employer poHcy respectlnq e1igibiHty or
time served;· provided, bowever, that an elllployment
contract or employer· po1icy shall not provide for forfei­
ture of vested vacation time upon termination. 1he Labpr
cOMisaioner .o.t: A designated representative-. in i;he
naQlutiQn !2f.~ dispute Kith regard m vested vacation
tinter shall a,p,ply .the principIa !2f. equi1;y ADl1 fairness.
(Emphasis added) .
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In your letter of February 6th, you cite to the :ta:bor COlJlllllis­
sioner's Interpretive Bulletin 87-" which states that .fm: entorce­
HDt. plu:ppse.. , the 'Division of Labor standards Enforcement will _,"
apply the statute of lmitations twice:, once at the outset of the
review of the clam to linit the tiDe within WhiCh the clam l:llay be
brought after termination, and aqain to limit the tme - measured
from the date of ternination backward - the l.iability of the
employer exists. Both applications of the statute of limitations
are to be based on whether the vacation contract (or policy)
involved was written or oral. (e.q., two years or fours years.)

The Interpretive Bulletin notes that the Labor COJlllllissioner,
pursuant to the dictates of the statute, is to apply the principles
of equity and fairness in enforcing the statute. While it l:llay be
arqued that the words "equity" and "fairness" are a.mbiquous terns
in this context, the Legislature llIust have intended that the phrase
have sOllie llIeaning. since it is the Labor CoDlllissioner to whom the
l:lla.ndate is, qiven, it)]lUSt be that the Legislature intended that the
Labor COllllllissioner's view wes to be qiven great weiqht.,If, then,
the Labor CODlllissioner's view is not clearly arbitrary or capri­
cious, that view should be adopted by the courts.

It is necessary, therefore, that we look at the rationale the
Labor COllllllissioner used to establish this enforc:elllent policy.

It should be noted at this point that vacations policies are
not designed to smply give the worker additional wages. Vacations
inure to the benefit of both the worker and the employer. The
employer expects that the added benefit will result in the employee
taking the tillle off and returning rested and prepared for work. The
employee, of course, enjoys the benefit of the free tillle.'

.The Interpretive Bulletin states that "the statute ()f limita­
tions begins to run as the vacation is earned or at the point vhen
the employee is eliqible to take the vacation." In ()ther words, if
the vacati()n policy provided that the employee earns one-half day
()f vacation credit for each month of employment without any further
condition, the prorated vacation benefit would be subject to the
statute of limitatiop as the vacation benefit is vest:edl because,

The vacation is accruing, ef course, en a claily 1o"""s, but fer practioal
pw:po......, tbe eIllplcyee Cl>UW not tal<e any vacation until at l.,..,t ene day is
vested. Absent acy contition which _14 preclude the vorlret' frCDl ta.lting the
Vacation as it accruea, under tbe DUE policy the stat",l:e of :U.mitationa
wou14 begin 11:0 r1laJI on the acc:r;".al of ene day of vacation.

«ccntin"'ed••• I

p .'
"The oblwe....ed~.netivel3IilleW~om)'l!ll>lbl'w.a!ili M« tl>
~",,<£~vel3lillelliMIl11"'ll"2~«ltL43<£1be
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without any further lilJlitation, the employee would be entitled to
take the vacation at that time. '

:In your letter you seem to draw a distinction between "vaca­
tion pay" and "wages", and this lllay explain your concern with the
rationale employed by the :Lal:lor commissioner. As the SUpreme Court
said in SUastez, vacation benefits are s:i:lllply deterred wages. In
the opinion of the :Lal:lor Commissioner, c:laiJals for recovery of those
"wages" are subject to all of the same liabilities and defenses any
other wag-e claims enjoy.

As an analogy, the Interpretive Bulletin quite, correctly
points to a clailJl of wag-es, which the worker contends remains
unpaid.Z The Bulletin uses an example of an employer who refuses to
pay certain claimed wag-es. As the BUlletin points out, the wag-e
clailJl is subject to the defense of the statute of lilJlitations.
since there appears to be no reason that vacation wag-es are to be
treated different from any other wag-es, it is only reasonable,
concludes the Bulletin, that the sa:meapplication of the statute of
limitations should'be used. since the right to the vacation under
the eIllploy:ment contract or policy (and thUs, the recovery of the
vacation wages) was available to the worker, the worker's failure
to take that vacation tilJle should not result in added wages without
the return of the quid quo pro to the employer of a rested worker.

However, as the'Bulletin points out, if the employer policy
has any rule which is inconsistent with suastez, or if the' employer
precludes the employee from taking- vacation within the applicable'
statute of limitations, the statute is tolled as to recovery of
those wag-es.

You ask in your letter about the waiver of those vacation
benefits Which might be vested. We will put aside for the lllOlllli!nt
the discussion regarding the statute of lilJlitations and assUllle that
the statute does not apply. '.

'c •••continued)

'2. For purposes of illustration, assume that. en esnployee i.e hi.re4 at the rate
o~ $10.:20 per hour under the t:er:me of a written agr_t. Thr....gh an error,
the ....ployee recieves only $10.00 per hour for the first ten hours he is
eIIlPloye4 by the COIIlpaIly. The employee discovers the euor three years iater.
tinder these circlllllStances the employee's action to recover the ....paid ..liqes
would I>e subject to the defense of the statute of l:i.ml.tations.
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. It reaains the cone:idered opinion of the Labor cOlUlissioner
that Labor COde !l206.5 clearly precludes an employer frOill requiring
a release ot any wages eaJ;ned unless payaent of the wages has '..
already been J.lllIde. Earned vacation wages would be no exception to
this rule. Voluntary waivers under section 206.5 may, of course,
be subject to review to determine the facts surrounding the alleged
waiver. An action euphemistically referred' to as "voluntary" that
is actually the result of an indirect threat to one's job security,
will not meet the requirements of section 206.5. Additionally, as .'
you point out, there would have to be SOille consideration for the
waiver to be v,,1id under established contract law princ;:iples.

I hope this adequately explains the Division's enforcement
po1icy as reflected in the language of Interpretive Bulletin 87-7 f

Yours tru1y,

H. THOMAS CADELL, JR.
Chief Counsel

c.c. James H.. curry.,
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