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. March 22, . . 2006 

. . 

Jeffrey. M Oderman, E s q .  . ' 

Rutan & Tucker, LLP' 
611 ,Anton Blvd, 14th. Floor . . 

'Costa Mesa, CA 92628-1950.'. 
. . 

Re: Public Works CaseNo. 2006-082 . 

Affordable senior ~ousing .Pro j eet 
City, of Montebello ,. 

. . .  
. . 

Dear 'Mr . . Oderman : 
. , This constitutes the determina,tion of the Director of Industrial . 

' 

~&l&ti&s regarding coverage o'f the above-ref erenced pro j ec$:,'under, 
calif ornial s prevailing wage' laws ,and', is made pursuant to TZtle 8, 
.California Code of Regulations ,. section. 16001 ('a) . ' Based .on my 
review of the facts of- th.is case and an:analy.sis of the applicable 

. law,' it is my determination ' that, the, construction of the . . 

!: ) Affordable Senior Housing Project in the City of Montebello.. , 

, (\\projectn.) is not. .a' pub1.i~ work, and therefore is not subject .to . 

prevailing.wage requirements. 

. . The ~roj'ect is to be developed by Montebello Downtown plaza LLC, a: 
~alifornia'limited liability company ("MDPU-) .',It will be, a' mixed, . 

, .. use project consi'sting of 54 affordable...rental units for s6nior 
.citizens' (plus one. on-site manager's unit) , 'approximately 25,000 
square feet of retail coninercial improvements and related parking 
and landscaping, to be located on approximately 2.49 acres of'land 

\ . .  at' ,the 'corner o-f . Whittier ~oule~ard and Cleveland w venue , in the 
. . City of. Monkebello ("Property" ) . Pursuant ko a regulatory ', 

agreement, the residential. units are restricted for a period of 99 
years to occupancy by households earning no more than 80% of the 

' ' area median'income. 

The estimated cost of the overall development is $13,395,000, of 
which $8,283,750 is attributable to the affordable residential 
units. The Project is to be privately financed, with the sole 
exception of 'a "loan"' from the Redevelopment Agency of the City 
of Montebello ("Agency"). The Amended and Restated Owner 

. 3 

In PW 2000-043, 1 3 ~ ~  and F Street Townhouse Development, City of Sacramento . 
1 (January 23, 2001), this Department recognized that: "Here, public funds are 

expended on a construction project in the form of an ostensible loan .agreement 
that does not contemplate repayment. Such a transaction is no different in 
substance than an outright grant of public funds." As discussed below, the 
*loann in this case is of a similar character. 
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. particip&,tion Agreement ( "OPA" ) between MDP and the Agency , 

p,rovides for the Agency .to loan, to MDP $6,250,000 of housing set-. . . 
aside funds made available to the ,Agency pursuant to ~alifornia. , 

Health&'S&fety Code sections 33334.2 and.33334.3. ' ~ a r a ~ r ~ ~ h . 4  of , 
' . 

the OPA provides in pertinent part that: 
. . 

. . . . 

. . [T],he. entire Agency Loan shall be allocated .solely 
: . and exclusively to ~ligible project costs directly . 1. . , 

attributable to the affordable housing units.. w5thi.n . 

the. Project and ridt .to the commercial. portion of. ! 

the overall Proj ect . Agency and 'participant agree 
that .the Eligible Projeck Costs allocable to' the . . ' 

.a£ f ordable. housing units excee,d the amount of. the , I 

Agency .Loan, and upon Agency's written request 
,delivered to. participant at any time no later than 
one (,I) year after Agency's Release of construction . , 

. Covenants . for the . .Project, Participant ' .  'shall 
prov'ide .to . Agency .written proof that such. in the 

. .. 

case: 

When the Project Ls. completedj.54 housing units will be reserved. 
, . . . 

for lower income senior citizens who will be required to pay no 
more khan the applicable "affordabletf:rent for not less than 99 . 
years ! These affqrdability restrictions exceed the requirements 

. set forth in Health & Safety Code sections 33334.2 (e) (2) and 
33334'. 3 (c). and (f) (1) (A.1 . . 

So long asMDP complies with its obligations to develbp and 
maintain the, affordable senior citizen rental units within the 

, projedt, no interest accrues on the ~g&cy.~'oan and MDP is given a. 
, 
full ' credit against the, annual. princip.al payments otherwise. due , . 

(in" the sum of '$61,111.11) . Thus, assuming' MDP timely develops 
and thereafter maintains Project in, acc'ordance with the OPA, th,e , . 
~ e ~ u l a t o r ~  .Agreement, and the Agency, Deed of Trust for the full . ~ 

99-$ear term, MDP would not be required to make any repayment of 
prLncipal or interest. If MDP defaults, howevek, interest ' 

, . ' 
commences to accrue on the unpaid principal.balance of the Agency 
loan, at the rate of 8% per annum or. the maximum legal rate, 
'whichever 2s less, 'and principal and interest .payments. become due . . 
and payable. 

Labor Code section 17712 generally requires the payment of 
prevailing wages to workers employed on public works. Section 
1720 (a) (1) defines public works to include: "Construction, 
alternation, demolition, installation, or repair work done under 
contract and paid for in whole or in part out of public funds ...." 
This Project clearly will entail construction work done under . 
contract. At issue here is whether the Agency Loan makes the 

~ubse'quent statutory references are to the Labor 'Code unless otherwise' 
indicated. 
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(b) For purposes of this section; "paid' f,or in whole or in 
part out 0.f public funds" means all of the following: , 

(1.)   he payment of money or the equivalent of money by the ' , . 
itate' or polit.i.cal subdivi.sion dire.ctly to'or .on behalf, of , 

the public works contractor, subcontractor., or developer. , 
(2 . )  Performance of. constru'ction .work by the state .or . 

political. subdivision' in execution of the .pro j.ect . ' 

'(3) Transf ef by the state or poli.tjca1' subdivision of an . . 
asset 'of ' value fbr less than fair. market. price. . . 

: (4) Fees, costs,. rents, insurance or bond premiums, ibans, 
interest rates, or other bbligations that' would normally be 
required in the. execut.i.on of the contract, ,that are paid, . 

.reduce'd, charged at less than" fair market value, wasbed, '0.r 
forgiven by the state or 

. . political.. subdivision. 
(5) Money loaned '.by. the state or political subdivis.ion , . I  

that is to be repaid on ,a contingent 'basis. . 

(6) credits that are applied by the. state or pblitical ! 
&ibdivision. against repayment 'obligations to the- state or 
poli.tica1. subdivision.. . 

. . 
,,:, .. ..-- '. . 

.: .,. w ow ever, section 1720 (c) 'provides. that: 
.>. 

I 
I 

. (c) ~0'tw.i ths tanding 'subdivision (b) :. 
... . . 

. . 
. (4) The construction or rehabilitation .of affordable 

. . housing units for low- or moderate-income persons. . 

pursuant to paragraph (5) or (7) 
, .of subdivision (e) of section 33334.2 of the Health and 
. Safety .Code that are paid for solely ,with moneys from . a 

Low and   ode rate 'Income : .' 

, Housing ~ u n d  established ~ursuant.to Section 33>34'.3 of .. 

the Health and Safety Code' o r '  that are paid 'for by a 
'combination'of private funds and funds available . 
pursuant to section 33334.2 or 33334.3 of the Health and. , 

. . Safety Code do not consk.itute ti project that .is paid for 
in whole or in part out of public funds : .  

. .  , 

Health & Safety Code section 33334..2 requires certain tax revenues. 
allocated to a redevelopment agency to be used "for the purposes 
of increasing, improving, and .preserving the cormquni ty s supply of 
low and moderate income housing,'available at affordable housing 
cost ...," .Subdivision (e) of that sectipn provides in pertinent 

, . part : 
i 

(e) In carrying out the purposes of this section, the 
agency may exercise any or all of its powers for the 
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. . . constructi.on, rehabilitation; or preservation 'of 
, affor'dable'housing for extremely ' 

. . 
low, very l'ow, low- and moderate-income,persons or - 

. . . f arnilies, including the' iollowing : . . . . 
. , 

(2 ) , Improve real property or b6iIding 'sites. with - . 

, . ' .onsite . . or off site improvements ,, but only .if both . (A) the 
improvements are past of the new con~~rnction of,. . '  

,r&habil'?tation 6.f a£ f o.rdabl;e' housing &itis for .low- or 
. moderate-income. persons that are. directly bene'f ited by 

. .  . 
. .$he improvements, and ..are, a regsonable and fundamental . 

component of the hous.ing units,,, and (B) the agency. 
requires .that the units,remain available at'affordable 

' 

housing cost to,'. and occupied by, persons and. 
. . 

, . . families of extremely low, very low, low, 'or moderat4 
income for the same time .period and in the same manper. 
a,s in subdivision 

. (c) and paragraph (2) of subdivision (f) of' Section 
. .  . 33,334'. 3 . 

If the newly constructed or rehabilitated hou~ing 
units 'are part of a 1arge.r. ~ r o  ject and, the? agency 
improves .or' pays for 0nsit.e or o.f f'si.te improvements 
pursuant , to. the authority ' in . this subdi~is.ion, 'the. 
agency shall pay only. a portion of the .total. cost of .the 
onsite or offsite improvement. The maxim* percentage of 
the htq.1 cost of the improvement paid for by the agency 
shall be determined by dividing tkie number of housing 
units that are affordable to low- or . 

moderate-income persons by the total number 'of '.housing 
units,.. if the project is a housing project, or ,by 
dividing the cost of the , 

. . 
. . '  

, 
.a£ fordable housing units' by the total c.o.st 'of the 
,-project, if .the project is not a housing project. 

... 
(5)' Construct buildings . or . structures. " . . 

. . ... 
(7) ~ehabilitate buildings or structures. , . . 
... 

' 

~ealth & safety Code section 33334.3 provides in that: ' . 

(A) The funds that are required by section 3333.4.2. or . 
. . . 333.34.6 to be used 'for the purposes of ' increasing ,and 

. .improving.the commuriity'.~. supply.of,low-. and.moderate- 
a 

income. housPng shall be h,eld in a separate, .Low and 
Moderate Income. ~ousing Fund until used. . . 

(b) my interest earned by the Low and M0derat.e 
Income Housing Fund and any repayments or other income. 
to the agency for loans, advances, or' grants, of any 
kind from the Low and Moderate ~ncorne' Housing Fund, 
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shall accrue ..to and be deposited in, the fund and miy 
only be used in the manner pre,scribed for the Low and 
~odk,ra'te Income ,Housing Fund. . , ' . 

(c) . The mbneys in the LOW 'and   ode rate 1ncome Housing 
~und.sha11 be us.ed to increase, 'i,mprove, and preserve , 

the. supply of low? and moderate-income: housing within. . . .  

the terrikor'ial jurisdiction of the agency: 

. . ,. 
( f ) (1) The requi~ements of this' subdivisi.on apply t'o. 

. . :all new or substantially . .rehabillt.ated"housing . units . . . ., ' developed or 'otherwise assisted., with moneys f rom the .' . 
, . 

.. . LOG and Moderake 1ncome Housing Fund, to a n  

. . agreem6nt approved by an agency on or after January 1, , . 

. . 1988. . Except to the extent a danger period of time, inAy 
be required, by other provisions of law, the agency shall. 
require that 'hous.ing uniks .subject, .to this subdivilsion . 

'shall reGain available at af-fordable housing, cost ta, 
arid occupied by, persons. and families of low of moderate 
income and very low income"and extremely low .income .% 

,. : househalds for the 10n~es.t. f eas.ible time, but for not. 
less than the following ~eriods of' time: 
. (A) Fif ty-f ive years for .rental units .. ... ' . 

. . 
. . 

This Department has previously determined that under section 
1720.(~).(4), where'the only sources offunding for the construction , ,  . . 
of affordable housing. units for low- or mod.erate-income 'persons . .. 
are from a co'mhination of private funds and fundsfrom a Low- and . 

, 

Moderate-Income ~ousing Fund established under the reqhisi te 
' 

section of .the ~ealth and Saf &ty code, the project is nok .paid for 
' with public funds ., PW 2004-003 ,  c o t t a g e  Homes P r o j e c t ,  
' ~ ~ k e r s f i e l d  . ~ e d e v e l o p m e n . t  A g e n c y  ( O c t o b e r  12, , 2 0 0 4 )  . . I  . . . . 

This Project, i,s being financeah the manner described in PW 2 0 0 4 -  : 

0 0 3 .  The .ques.tion presenked. in this case ,is whether a different . -  

outcome is required because the project includes a privately- 
financed commercial building. paragraph 4 of' the OPA requires' 
that' the Agency Loan , "be allqcated solely and'exclu~ivel~ to 
Eligible Project Costs. directly attributable to the af f ordable 
.housing units within the Project and not to the retail commercial 
portion of the overall proj.ect." This is consistent with the 
pr~vikion,~ of the Xealth. & Safety code quoted above, which . . 

restrict the use of low and moderate income housing funds to the 
purposes specified therein. S e e  C r a i g  .v. C i t y  of P o w a y ,  (1994) 2 8  
Cal .App. 4th 319 9; L a n c a s t e r  R e d e v e l o p m e n t  A g e n c y ' v .  D i b l  ey  (1993 ) 
2 0  Cal,Ap~..4~~ 1656. 

, . 

It is significant that~ealth & Safety Code section 33334:2,(e) (2) 
contemplates the use of Low and ModerateIncome Housing Fund . . 

moneys for the construction or 'rehabilitation of affordable 
housing units within mixed-use projects . That provision requires 
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. . . . .  1 that for su&h'prpj'ects: 'The maximum percentage df the total'co&t, . . 

. / .  of the improvement paid.. for by the agency shall be. defermined hy .... :, 
dividing the cost of the affordable housing units .by the total 

. . .cos.t' of- 'the project ....'" . . 

. . under section :1720'(c:) ( '4) , monies from a Low and Mbderate ~ncome 
~ousing Fund established pursuant : to ,'the ~ealth. & Safety' Code dd 

, , not. c'onstitute public funds when they are. used for' the ' ' ,  

. construction .or .rehabilitation of affordable housing units as 
. 'authori2e.d therein. Here su.ch,monies are being used sdiely for .' 

. . the const.ructiori of a£ f ordable housing. unit?., there is no, other ' . 

source of public' funds i'nvolved and construction, of the comrtiercial . 
, 

building is 'being f i.nanced with purely private Eunds . 
~ccardingly, , un'der the specific "facts of this casr , the Project 

3 "  . falls. within the 'exemption set forth. in seckion 1720 (c:) (.4) .. 
. . 

  or the for.ego?rig reasons, the Project is not. a public work 
subj ect to .wage requirements. I hope this. letter. 
sati'sf actorily responds.. to;. your inquiry .. , . .  

. . 
. . 

..Sincerely, . . 
. . 

. :  

. ) y ~ o h n  M. Rea 
Acting Director 

,Y 

:3 r t is theref ore unnecessary to address MDP' s alternative contention that the 
Pro,jeck is. exempt under section 1720 (c) ( 6 )  ( E l  . It should be noted that MDP 
contenas that the appli'cability of section 1720 ( c )  (4) is str'ongly supported by 
Greystone Homes, Inc. v. Cake (2005) 104 ~ a l . ~ p p . 4 ~ ~  ". . .Notwithstanding the 
conclusion herein that' section 1720(c) (4) applies, the holding in Greystone is 
not applicable to the 'facts of this case. Greystone involved the use of public 
funds for reinibursement of land acquisition' costs, an 'issue not present ih this 
case, prior to the substantial revision of section 1720 beginning with ' . 
enactmen't of SB 915 in 2001. . Greystone thus construed and applied a version of 
section '1720 that is .no longer in effect. As that version did not include the 
present language of section 1720(c) (41, Greystone cannot be relied upon in . ' 

construing that language. 


