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- ORDER DENYING RECONSIDERATION

I have read the Motions for Reconsideration filed by the Division of Labor Standards -
Enforcement (Division) on February 26, 2007, and by Norment Security Group, Inc. (Nor-
ment) on February 28, 2007, and the responses filed by the Division on March 2, 2007 and by
Norment on March 5, 2007. Based on my rev1ew of the parties’ arguments and relevant parts
of the record,; I find no grounds for reconsideration of the Decmon of the Director issued on
. February 22, 2007.

Neither the Division’s argurnents attempting to add conditions, beyond those in
1773.1 (b) as to what is creditable as an “employer payment” against the prevailing wage ob-
ligation, and thus seek denial of the credit granted for the sulicontractor’s contributions to the
applicable union trust funds, nor Norment’s arguments regarding penalties and liquidated
damages, raise any issues that show that the reasomng of the Decision was in error. All issues
raised by the parties with regard to these arguments were addressed in the Decision. The case
of Violante v. Commumtzes Southwest Development and Construction Company (2006) 138
Cal.App.4th 972, first raised by Norment after submission of these matters for decision, was
not addressed in the Director's Decision. The decision is not applicable to the facts of these
cases but Norment’s misinterpretation of it is worthy of some explanétion. In Violante, the
Court of Appeal was specifically addressing private rights of action and held that "a subcon-

tractor's employee'on a public works project cannot sue the prime or general contractor on



theories of statutory or contractual liability for nonpayment of prevailing wages by the sub-
coﬁtractor, the employee's direct employer." The court explained that only the Labor Com-

missioner may pursue such an action, stating:

[a]s set forth in the Labor Code . . . the labor commissioner determines
whether there has been any violation of the prevailing wage law and then is-
sues wage and penalty assessments. (§§ 1741, 1775, subd. (a).) Section 1743
assesses joint and several liability against the contractor and the subcontractor

for these assessments.

This latter situation is precisely the circumstance here. The Labor Commissioner issued the
civil wage and penalty assessments which are the subject of these cases and, as discussed in
the Decision, and affirmed by Violante, the contractor shares joint and several liability with
the subcontractor for such assessments. Consequently, Violante providcs ﬁo basis for a modi-

fication of the Decision.

With regard to interest on unpaid prevailing wages, Labor Code section 1741, subdivi-

sion (b), states:

Interest shall accrue on all due and unpaid wages at the rate described in sub-
division (b) of Sg:ction 3289 of the Civil Code. The interest shall éccrue from
the date that the wages were due and payable, as provided in Part 7 (com--
mencing with Section 1720) of Division 2, until the wages are paid. [Empha? _
sis added.] ’

The language of this section is mandatory and, as both the amount of interest and period for
which interest is payable have been set by the Legislature in statute, the Director has no dis-

cretion in awarding interest on unpaid prevailing wages.

In summary, neither the Division nor Norment have shown any error in the Decision,

and, accordingly, their Motions for Reconsideration are denied.
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