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FROM: 
John C. Duncan, Director

 

Department of Industrial Relations

DATE: 
January 9, 2009 

SUBJECT: 
Updating of Labor Compliance Programs under Regulatory Amendments
Amendments to the regulations governing Labor Compliance Programs (Title 8, California Code of Regulations, sections 16421 through 16439) have been approved and filed with the Secretary of State.  These amendments will become effective on January 21, 2009, and as of that date will set the minimum performance and reporting standards for all approved LCPs.  Please familiarize yourself with the text of amended regulations and the accompanying forms.  You can find the text in a format showing what changes were made, and the forms on our website at www.dir.ca.gov/ LaborComplianceRegulations/LaborCompliance_regulations.htm.  We also e-mailed clean copies of the text, as it will appear when the amendments become effective, and we expect other published versions of these regulations to be updated once the amendments become effective, including on the regulations page of our own website (www.dir.ca.gov/t8/ch8sb4.html).
This memo contains important information about the required updating of LCPs under the new regulations.  Please read the entire memo carefully.

Updating of Programs with Initial Approval:  Since 2004, the Director has been extending initial approvals of LCPs and has not acted on any application for final approval.  Under the regulatory amendments, there will no longer be a two-step initial and final approval process.  However, LCPs that currently have initial approval (any program that was first approved after January 1, 2003) will be required to submit update information to this Department for review and approval in order to retain approved status under the revised regulations.  Once a program’s update is reviewed and approved by DIR, the “initial” designation will be dropped, and thereafter, the program may only have its approval revoked for cause under section 16428 of the regulations.

I call your attention in particular to new subsection (f) of sections16425 [awarding body labor compliance program] and 16426 [third party labor compliance program], which states as follows:
(f)  A Labor Compliance Program with an initial approval or extended initial approval that is set to expire on or after January 30, 2009, shall be entitled to convert to approved status without a prescribed expiration date and subject to revocation only in accordance with section 16428 . . ., upon providing satisfactory evidence to the Director of all of the following:

(1) the program has submitted timely, accurate, and complete annual reports in accordance with section 16431 . . .;

(2) the program continues to employ personnel with experience and training on public works labor compliance issues;

(3) competent legal support remains available to the program;

(4) the program’s manual of policies and procedures has been updated to accurately reflect any amendments to the public works laws and regulations (including the laws and regulations governing Labor Compliance Programs) between the time of the program’s approval and the effective date of this subpart (f); and

(5) the program is in compliance with any specific conditions placed by the Director on its approval, and there is no written decision, order, or directive that requires the program either to cease or limit its operations as of a specified date. 
Procedures for Submitting Update Information to DIR:  Programs need to submit the information covered in items (1) through (5) for review and approval by DIR.  For item (1) a program only needs to provide the date of submission of its most recent annual report, unless we advise you that additional information is needed.  Items (2) and (3) require current information about program staff and legal support, and item (4) requires the submission of a copy of the program’s updated manual.  Item (5) only applies to programs that are subject to a specific restriction on their approval (as set forth in the approval letter or other formal notice or order from this office.)  A suggested form to use in presenting this update information to DIR is enclosed. 

We would like to receive two copies of the update information in order to expedite our ability to process and review that information.  If possible, we would like programs to submit one copy electronically (Word.doc, Word.docx, or .pdf format) to Cschmeding@dir.ca.gov.  However, if that is not feasible, a hard copy should be submitted instead to the Office of the Director, to the attention of Connor Schmeding, at the address shown on the letterhead on the first page of this notice.   In either case, the second copy should be a hard copy only and should be sent directly to the Division of Labor Standards Enforcement, to the attention of Regional Manager Susan Nakagama, at 300 Oceangate Blvd., No. 850, Long Beach, CA  90802.
Deadlines and Further Extensions of Initial of Approval:  For any program now operating under extended initial approval (which includes the vast majority of approved programs) the deadline for submitting update information is February 27, 2009.  In order to avoid any lapses in approval status while this updating process is underway, the initial approval of all such programs is now extended through February 27, 2009.  The submission of the required update information by that date shall automatically extend a program’s initial approval for an additional sixty days (to April 28, 2009) to allow time for DIR Staff to review and determine the sufficiency of the update.  However, programs that do not submit their update information by the first deadline will not have their initial approval further extended.  Please also note that these further extensions of Initial Approval do not take precedence over specific orders pertaining to individual programs and are subject to revocation for any reason that would constitute cause for revocation of approval under section 16428. 

Deadlines and Extensions for Programs that first received Initial Approval on or after March 1, 2008:  Programs whose applications were first approved within the last ten months must follow the new regulations as soon as they become effective, but are not required to submit update information to DIR until that initial approval is due to expire (one year from the date of approval).  These programs need to be aware of their own specific expiration date, which will be their deadline for submitting the required update information.  Timely submission of the required update information will automatically extend initial approval for an additional sixty days.  However, such an extension will not take precedence over specific orders pertaining to an individual program and will be subject to revocation for any reason that would constitute cause for revocation of approval under section 16428.
No Extensions of Time to Submit Update Information:  In light of the need for LCPs to bring themselves into compliance with the regulatory amendments by January 21, 2009, and the numerous notices we have provided about the regulatory amendments and the required updating, we do not anticipate providing any further extensions of time to submit update information beyond the deadlines stated in this notice.  A program that fails to submit the required information by the applicable deadline will no longer be an approved LCP and will have to submit a new application (with all the information required under section 16425 or section 16426) in order to become an approved LCP.
What to Anticipate During the Update Process:  The review and approval of update information will be similar to the full application review and approval process that programs went through when first approved as LCPs.  As with the regular application process, some of the review and interaction with programs will be undertaken by public works specialists with the Division of Labor Standards Enforcement.  However, any final determination on a program’s continuing approval status will be made by the Director’s Office.  We will be dealing with a smaller amount of information for each program than required for a new application, but as in early 2003, we will be processing a large number of these updates at one time, and we will be doing so under considerable budget and staffing restraints.  If we are unable to process all of the updates by the end of April, we may further extend initial approvals, as needed, so that LCPs who submitted timely updates are not prejudiced by our delay.

In light of the experiences of the past few years that made it necessary to adopt these new regulatory amendments, we will also be looking for demonstrable experience and familiarity with labor compliance enforcement and the latest statutory and regulatory changes.  (With regard to a program’s manual, it is important not only that the manual is up-to-date and accurate, but also that program personnel are familiar with its entire contents.)  Where deficiencies are identified, suggestions may be offered on how to correct those areas.  If staffing does not appear adequate to meet the new performance standards, we may discuss imposing limitations to ensure that the program can perform competently on all the projects it monitors.
LCPs That Do Not Wish to Update:  We anticipate that some approved LCPs will choose not to update their programs and instead allow their approval status to expire.  This may be especially true for school district and other awarding body LCPs that do not have active programs and have been using third party programs for required labor compliance work.  We again remind these entities that that they need not have their own approved program in order to meet the LCP requirement in Labor Code section 1771.7 (AB 1506) and similar statutes.  Rather, awarding bodies can comply with these statutes by contracting out the LCP work to an approved third party program.  If there are programs that do not wish to submit updates but for some reason want to extend their approvals beyond the February 27, 2009 expiration date, we will address those requests on an individual basis.
Applications for Extended Approval under section 16427:  We anticipate that some programs will be applying for extended approval under the newly revised provisions of section 16427.  Please note that it is unlikely that we will be able to evaluate or approve any of these applications until we have completed the updating process.  Please also note that when we are ready to process applications for extended approval, we are likely to give particular attention to a program’s record of handling formal enforcement cases, in light of the deference that will be given to forfeiture requests from extended authority programs. (See section 16437(e).)

Questions about Updating that Are Not Addressed in this Notice:  If you have familiarized yourself with the regulatory amendments and the contents of this notice but still have additional questions about the updating process, please direct them to Tess Gormley at tgormley@dir.ca.gov or at 415/703-5063. 
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