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(Time noted:  10:00 a.m.)


COMMISSIONER ROSE:  I’d like to call the meeting to order of the Industrial Welfare Commission.  And what we’re here for is to discuss the Wage Order 9, Transportation Industry, as it relates to public transit drivers who are currently exempt from meal and rest period requirements of the wage order.


So now I’ll go to the audience, and we’ll start with the young lady there from Orange County.


You’re not going to speak?


AUDIENCE MEMBER:  Not today.


COMMISSIONER ROSE:  Okay.  The lady in the blue?


Not going to speak.


Next to you?


Not going to speak.


Behind you, are you here to speak?


MR. JONES:  Just briefly.


COMMISSIONER ROSE:  Okay.  You can speak from there or you can come up to the microphone.  The microphone would be better, if you would, please.


State your name and who you represent when you get up here, please.


MR. JONES:  Yes.  My name is James Jones, with the United Transportation Union.  We represent a variety of transit districts across the State of California.


We are in support of the proposal.  I was a member of the wage panel, a labor member.


One thing, I think, for the record, we could -- we wish to indicate at this time, one of the proponents of the wage order which was steadfastly opposed was the Los Angeles Metropolitan Transportation Authority in Los Angeles, the MTA.  I just want the record to note that we signed an agreement with them to address this particular issue, as the wage order requires.  So I don’t know if they’re still opposed, but I wanted the record to reflect that we negotiated a collective bargaining agreement and signed it to address the particular requirements of the order.


COMMISSIONER ROSE:  Very good.


MR. JONES:  Thank you.


COMMISSIONER ROSE:  Thank you.


Next, Barry, would you like to --


MR. BROAD:  Based on our previous discussion, I thought maybe this was the Agricultural Commission.


(Laughter)


COMMISSIONER ROSE:  Very funny, yeah.


MR. BROAD:  Good morning.  I’m Barry Broad.  I’m here today representing the ATU, Amalgamated Transit Union, and the Teamsters.


This issue has been percolating for a number of years.  Happily, the wage board reached a four-fifths vote majority to support the compromise proposal that’s before you.


The one thing I would correct, Harold, that you should note is that this covers all public-sector drivers, not just public transit drivers.  However, the only area of controversy raised by the employers was over public-sector transit drivers.  So there’s all kinds of public-sector commercial drivers, you know, garbage truck drivers, or, you know, delivery people, or whatever, that are covered by this, but there was never any opposition raised to it or any question about that or any concern.  So there’s that whole group of people, which is probably the vast majority of the people covered here, are covered by this but were -- there was never any issue for them.  


There was, however, considerable controversy with the public transit employers.  And after our meeting in January where this was sent to the wage board and the Commission suggested that we ought to be able to sit down and work this one out, we were able to sit down and work this out.  There remained a few employers, namely, the L.A. MTA and the Orange County Transit Authority that opposed the compromise, even though it was supported by the Transit Association and the majority of the transit districts and so on.  And that opposition became centered not on the -- actually what we had proposed -- they didn’t -- but whether the Commission had legal authority to do what was agreed to.


In response to that, together with the transit employers, we introduced a bill, AB 98, in the legislature.  That bill was signed by the governor, which specifically authorizes the Commission to do what has been proposed by the wage board here.  And for the record, you should probably take a look at the governor’s signing message for AB 98 because it indicates that that is, you know, the purpose of the bill.  And that was clear throughout the process.


So, while there was -- this sort of legal argument was probably bogus to begin with, it is not absolutely beyond question that the Commission has legal authority to do what the wage board agreed to do.  


And, of course, as you know, at this point where a supermajority agrees to something in the wage board, it’s almost a ministerial act on the part of the Commission.  Unless there’s no evidence supporting this, the Commission is obligated by the Labor Code to adopt the wage board proposal.  There’s obviously ample evidence.  And, in fact, no one disagrees that commercial drivers in the public sector, like commercial drivers in the private sector that already have this right, need to be able to go to the bathroom while they’re working sometime during the working day and need to, you know, have time for a meal.  So I think that’s sort of uncontroverted.  Not even the employers that opposed it argued that that is not something that these -- that drivers need, just like all people, but that they had objections to the way it would be done or forcing them to adopt something of some specific sort.


We’ve now created a very flexible approach in the public transit industry.  As Mr. Jones just pointed out, one of the opponents that raised the biggest hullabaloo about this managed to sit down and, in short order, in the middle of otherwise contentious negotiations, managed to put this particular issue to bed with their union in, you know, about a half a second, which is how we thought it would turn out, because basically, everybody knows the question of how to, you know -- how to figure out when people should go to the bathroom while they’re working and when they should have a meal break is something that you do -- it’s a scheduling issue.  You just sort of figure out when to schedule it, you sit down, you put your head together.  They figure these schedules out all the time.  You put it together, and it’s done.  And that’s what they did, and that’s the whole issue.


The last -- I’ll finish by saying this.  I was in -- a couple of months ago, I happened to be stopping by the Holiday Inn in downtown Sacramento -- it’s kind of near the freeway, Highway 80.  And a bus stopped and pulled over, a Sacramento Regional Transit bus pulled over in kind of a bus stop near the hotel, and bus driver -- woman -- went running out of the bus, running full-bore into the hotel.  And when she -- and on the way back, where she was walking, I stopped her and I said -- you know, introduced myself, and said, “You know, I’m your lobbyist, and, you know, I’ve been working on this issue of meal and rest breaks for commercial drivers.  And it’s, of course, been a big issue for us.”


She said, “Oh, thank God!”  You know, she goes, “I” -- and this was, I think, in like late June, early summer.  And she said, “Thank God.”  You know, “On this route, I had a lot of school kids that took the bus.  And now that school’s out, I’ve got a chance to go to the bathroom, because before, I didn’t get a chance.  You know, I couldn’t stay on schedule and I couldn’t go to the bathroom.  Now at least I have a chance to go to the bathroom.  Now I’ve got to stop here when I get ahead of schedule and run in and go to the bathroom, but at least I’ve got a chance to go to the bathroom.  So it’ll be so great when we get this.”


And I thought, “Wow, imagine a working situation in which you thank your lucky stars that the flow of work has changed enough that you’re free by rushing to where you’re going that you have the five minutes it takes to run out of the bus, run to some public bathroom, and go to the bathroom.”  And that’s the sort of privileged time of the year. 


So we’re solving that here.  And, you know, it’s kind of an advancement in labor conditions for a lot of people in this area, back to the middle part of the twentieth century.


So, thank you.


COMMISSIONER ROSE:  Very good.  Thank you, Barry.


MS. BANE:  Can I ask a question, Barry, while you’re up here?


Would you just briefly address the language in the last sentence of the “Applicability of Order” amendment, beginning “Notwithstanding Section 21”?  And this sentence regards the collective bargaining exemption.


MR. BROAD:  Yeah.  This was -- language was agreed to -- this was agreed to because the transit employers raised the question of, “Gee whiz, we see that there’s a couple of these districts that are challenging the legality of this, so what if the court or the Commission itself says, ‘Oh, gosh, we’ve decided we can’t do this?’  So what we’re going to do is remove the flexibility portion and adopt this rule for these drivers, without the flexibility part.  And then we’ll be stuck with the more -- the stricter rule that isn’t in the collective bargaining carve-out or exemption that we’ve created here.”


And we agreed to do that.  Frankly -- and it doesn’t -- it’s somewhat -- in fact, it’s totally mooted by, I think, the passage of AB 98, which clearly authorizes this collective bargaining exemption.  So we kind of did that to make -- agreed to that to make the transit employers feel more comfortable that somehow they couldn’t lose the flexibility part that they -- agreement that they reached with us.  We didn’t want them to go into this feeling like, you know, somehow some accident could occur.


So while I don’t think that language is strictly necessary any more, I don’t think there’s any harm to putting it in at this point.  I don’t think it’s likely to lead to anything.  I think if the Commission wanted not to adopt it, it could not adopt it and it really wouldn’t make any difference at this point, because I just don’t -- can’t imagine that the adoption of this could be subject to any successful legal challenge on the theory that the Commission had no authority to adopt it.


MS. BANE:  And this language predated AB 98 passage and signing?  So --


MR. BROAD:  That’s correct.  Without any guarantee that -- you know, we had no idea whether the bill would be signed or not or passed or not at that point.


MS. BANE:  But the language is included in AB 98, not just that the IWC has the authority, but it also has the collective bargaining exemption written into AB 98.


MR. BROAD:  It doesn’t have this specific exemption --


MS. BANE:  Not that exemption.


MR. BROAD:  All it -- what AB 98 says, very simply, is -- and I’ll read it to you:  


“Notwithstanding any provision of this chapter” --

-- of the Labor Code -- 


“ -- if the Industrial Welfare Commission adopts or amends an order that applies to an employee of a public agency who operates a commercial motor vehicle, it may exempt that employee from the application of the provisions of that order which relate to meal and rest periods, consistent with the health and welfare of that employee if he or she is covered by a valid collective bargaining agreement.”


So what we have is a kind of partial exemption here.  So it can be up to and including a total exemption.  And that’s all it says.  So it’s clear legal authority to create an exemption, a collective bargaining carve-out of any sort, up to and including a total carve-out, which is -- which is further beyond what the statute -- or what the -- what we’re doing even here.


So I don’t think there’s much left of this discussion.


MS. BANE:  Good.  Good.  Yeah, and the --


MR. BROAD:  Or anything.


MS. BANE:  And AB 98 is written in the affirmative, and this is written in this strange kind of a negative.  But I don’t think we -- I don’t think there would be a recommendation of changing this language.  It really does mean the same thing.


MR. BROAD:  I think it adds up to the same thing.  And I think maybe in the “Statement of Basis,” you can cross-reference AB 98 and say that this is consistent with AB 98 and we’re doing something consistent with AB 98.


The other thing is, you should note that the wage board also made a recommendation -- it can’t require the adoption of language relating to the “Statement of Basis,” but it did make a recommendation of language that it would request the Commission to adopt when it adopts the wage -- this language.  And we do support that, which makes it clear that -- or sort of clarifies the intent that the parties in collective bargaining, as long as they expressly address meals and rest breaks, that the sort of time, place, and manner of when those meals and rest breaks occur are sort of up to the parties in collective bargaining, so that, you know, if they want to have five five-minute breaks, they can do it that way, or they can have, you know -- put them all together and have an hour.  I mean, they can do whatever they want in collective bargaining.  It’s intended to be very wide open.  And that affects the public transit drivers only, that part of it.  So --


MS. BANE:  They can do anything they want, as long as it’s interpreted as equivalent protection?  Or can they do anything they want, including waiver?


MR. BROAD:  They can’t do waiver.  And we were very clear on that.  They have to -- they have to provide meals and rest breaks.  They don’t have to sit there and add up the time to make it exactly the same time.  So I think that they could, for example, make a longer meal break and a shorter rest breaks, or longer rest breaks and a shorter meal period.  But they do have to have them.  They can’t -- waiver would not be permitted, and we all agreed on that, or, you know, a break that was eleven seconds long.  In other words, it has to be real and -- in order to meet that standard.


MS. BANE:  Thank you.


MR. BROAD:  Thank you.


COMMISSIONER ROSE:  Thanks, Barry.


MS. BANE:  And I am Bridget Bane, and I don’t have a name tag.  I’m the executive officer of the IWC, at least right now I am.  And I’m very happy to be here.  And I was scheduled to be on vacation.  That’s why I don’t have a name tag.  So I’d like to introduce myself for the record.


COMMISSIONER ROSE:  Yes, sir, if you’d like to --


MR. PROCTOR:  Good morning.  My name is Ed Proctor.  I’m president-business agent for Amalgamated Transit Union, Local 1574.


I drove a bus for over twenty-five years.  And I have to tell you, just as Barry alluded to just a few minutes ago, having to search for a bathroom or having to find enough time to go to eat is very difficult many times.  I’ve driven routes where you can spend three and a half, four, or five hours in the driver’s seat, and the only way to go to the bathroom is to actually just pull your over, with people on board, and get out and go to the bathroom.  Because these things aren’t provided for, it was always very difficult to work with our employer, which is the San Mateo County Transit District, to provide those things.


Seeing this legislative process coming along, we actually sat down in bargaining a year ago and actually worked out language that deals with this.  And we’ve taken care of it already, but we are in support of it and we look forward to its passage.


Thank you.


COMMISSIONER ROSE:  Thank you.


The young lady behind you.


MS. GRIES:  Good morning.  I’m Judylynn Gries, with the Riverside Transit Agency.  I wasn’t going to speak this morning, but my -- my plane back is in several hours, so I’ll drag it out a little bit.


(Laughter)


MS. GRIES:  Two points I wanted to make very briefly this morning.  


One was mentioned earlier, and it has to do with scheduling.  To accommodate the required breaks would cost our agency approximately 15 percent of our annual budget, about $4.5 million to implement scheduled breaks so that we could do shifts. 


The other point that I did want to mention is that our ATU drivers, when they heard about this, were up in arms because what it would do would be supercede their -- their tenure, their bidding order.  Obviously, many of our drivers are at the point where they can bid on very favored routes.  And they lose that popularity when they are broken up into different components.  So although I can’t speak for our union, I can tell you there have been enormous discomfort with -- with this legislation and this proposed ruling.


Thank you.


COMMISSIONER ROSE:  Thank you.


Is there anyone else who would like to speak?


(No response)


COMMISSIONER ROSE:  Seeing and hearing no one, I’ll adjourn our hearing.


Thank you for coming.  We appreciate the comments.


(Thereupon, at 10:21 a.m., the public


hearing was adjourned.)
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