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PROCEEDI NGS

--000- -
(Time noted: 10:10 a.m)
COW SSI ONER CENTER: Good norning. |’ m Chuck
Center. |I'mthe chairman of the Industrial Welfare
Commi ssion. | welcone you to this hearing today.

And just to let you know what we’'re going to be
doi ng, our first order of business will be to open up the
m ni mrum wage hearing. And then, after that, depending
how long it will take, we will go into AB 60. And
bet ween m ni mum wage and AB 60 i nplenentation, we'll
break for a short lunch. | hope we get out of here by
five o' clock.

But I will ask you do, in your testinony --
well, first, let’s call -- let’s call the roll, | guess,
so we can have a quorum

M. MCarthy?

COW SSI ONER McCARTHY:  Here.

COW SSI ONER CENTER: Barry Broad?

COW SSI ONER BROAD:  Her e.

COW SSI ONER CENTER:  Bi |l | Donbrowski ?

COW SSI ONER DOVBROWBKI @ Her e.

COW SSI ONER CENTER: Lesl ee Col eman.

COWM SS| ONER COLEMAN: Her e.
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COW SSI ONER CENTER: And Chuck Center. W're
here and we have a quorum so we can now start this
meeting. Thank you.

What we will do -- and | wll ask, because
there’s a nunber of speakers here today -- if you have
witten testinony, just briefly introduce yourself and
don’t go into your witten testinmony. We will review
that here at the Commi ssion. And if you -- sonebody el se
cones up and conments on the same conments you want to

make, if you could just conme up and say you agree with

t hose comments, then we can -- mght be able to get out
of here before dark. So, we’' |l ask that.

And what -- we will first have on the m ni num
wage - -

AUDI ENCE MEMBER: (Not using m crophone) Can
you clarify something really quick? Does that nmean all
of us who are here for AB 60 are really not needed here
till after lunch?

COW SSI ONER CENTER: We have no idea how | ong
the m nimumwage will go. [If it goes for two hours, if
it goes for an hour and a half, or an hour, or four
hours. We don’t know.

What we’'d like to do nowis call up a panel in

favor of opening up the m ninmum wage. And | think M.
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Pul aski is here. 1'd like M. Pulaski to start that off.

And when the speakers do cone up, we’'d ask them
to introduce thensel ves and the organi zation they
represent and their title. And if they could possibly
gi ve a business card to the recorder, we’d appreciate
t hat .

MR. PULASKI: M. Chairman, thank you.

Testi ng.

| have to say, M. Chairman, that your mke is
not very strong in the back of the room and |I’'m not sure

AUDI ENCE MEMBERS: (Not wusing m crophone) Can’t
hear! Can’t hear anything.

MR. PULASKI: That’'s the answer to that
questi on.

COW SSI ONER CENTER:  I's yours on?

MR, PULASKI: It’s on, but it’s marginal

Testing, one, two, three.

COW SSI ONER CENTER: Kind of holler if you can.

MR. PULASKI: | can do that.

COW SSI ONER CENTER: | know you can.

(Laughter)

COW SSI ONER CENTER: And briefly, just to

apol ogi ze, our executive director is not here today.
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He’'s got an illness in the famly. And our principal
consultant is on his way down, so we have a one-man team
here, Christine Morse. So, be patient with us, if you
coul d, pl ease.

MR. PULASKI: Chai rman Center?

COW SSI ONER CENTER:  Thank you.

MR. PULASKI: Menbers of the Comm ssion, thank
you for your kind attention today.

COW SSI ONER CENTER: Is this for a video?

MR. PULASKI: |'mgetting some extra |light.

COW SSI ONER CENTER: Okay. Thank you.

MR. PULASKI: My | ask, can the people in the
back of the room hear? Yes?

COW SSI ONER CENTER: She’s just running to the
audi o-vi sual peopl e now.

THE REPORTER: What is your name?

MR. PULASKI: Art Pul aski, P-u-l-a-s-k-i.

Testing, one, two, three. Can you hear in the
back?

Ch, good. Ckay.

Chai rman, nmenbers of the Conmm ssion, thank you.
Art Pul aski, California Labor Federation, joined today by
a panel of experts, econom c analysts, a policy person,

representatives and advocates of | ow wage workers, and
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the real experts, one or two | owwage, m ni num wage
wor kers thensel ves. We appreciate your kind attention
t oday.

What it reads in the Code of California |law, the
Commi ssion’s duty, it is to set a mni nrum wage that is,
guote, “adequate to supply the costs of proper living and
that elimnates the conditions of |abor that is
prejudicial to the health and wel fare of enpl oyees,” end
quote. California has the highest cost of |iving, yet we
still beconme the | owest m nimum wage on the West Coast.

In Oregon, they recently raised the nininmum wage to $6. 50

per hour. In Washington State, they also, two weeks from
today, will begin the new m ni rum wage of $6.50 an hour.
But nore inportantly, they will index that m ni mum wage

every year to the cost-of-living increases to the people
in the State of Washi ngton.

There is no way that a reasonabl e person can
rationalize that $5.75 per hour, California’ s n ni num
wage, is not sufficient for a full-tinme, year-round

worker to live a life of health and a life of dignity.

You know that nearly one mllion California
wor kers are earning the m ni mum wage right now In
addition to that mllion workers, there are two and a
half mllion nore that earn $8.00 an hour or |ess.
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That’s inmportant, for two reasons. One is the federal
government says that $8.00 an hour or less is below the
poverty level for a famly. But secondly, in 1968, sone
thirty years ago, the m ni mum wage was at a level that is
far above, in real wages, what it is nowto us. And
there is no way -- and 1'd be interested to hear any
argunent from any person that would say, suggest that we
shoul d have a | ower conparable |iving wage today for
California s workers as conpared to what we did for them
sone thirty years ago.

Three and a half mllion workers in California
bel ow t he poverty |evel, bel ow what we were thirty years
ago -- those are people that have jobs, that work hard,
and | woul d suggest perhaps that may even wor k harder
than you or ne to make a |iving.

Let me just dispel a couple of myths about
m ni num wage wor kers.

The typical worker at or near the m ni num wage
in California is an adult, not a teenager, a permanent
wor ker, not a teenager who's earning extra Christmas cash
or a teenager that’s looking to buy a new pair of gym
shoes. Eighty-two percent of m ni num wage workers in
California are 20 years or older. Three quarters of them

are full-tinme workers, and nost of themare the main
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breadw nners of their famlies.

These hard-working Californians support every
i ndustry and every conmmunity of our state. They are the
foundati on of our econom c success, and they are not
sharing in today' s prosperity. For too many workers,
today’ s boom ng econony, for them is bursting their
bubbl e.

We are commtted to working with you to enhance
t he desperate lives of three and a half mlIlion workers
in California. We rely on you to change the condition of
life for California workers. W urge you to take
seriously your charge by statute and | aw of the State of
California, and we |look to a m ni nrum wage of $8.00 an
hour or greater.

Thank you for your kind attention.

(Appl ause)

COW SSI ONER CENTER: Are there any questions
fromthe Comm ssion?

COW SSI ONER McCARTHY: Yes. | have a questi on.

COW SSI ONER CENTER: W’ ve got a nice buzz
here.

MR. PULASKI: That's the runble of California
wor kers who are naking |ess than $8. 00 an hour. The

runble is getting | ouder and | ouder!
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(Laught er and appl ause)

COWM SSI ONER McCARTHY:  You said that your
target is $8.00 or greater. Could you give us the ful
range. What is the “greater” nunmber that you would want?

MR. PULASKI: Well, comm ssioner, if you | ook at
t he conparable wage rate of thirty years ago plus one
year, | believe $1.65 an hour, at the current real-wage
conparison, it takes you to over $8.04. |If you figure a
2 percent cost of living for next year by the tinme you
get done with this, | would say that probably brings us
in the realmof $8.20 an hour.

COWM SSI ONER McCARTHY:  So, $8.20 an hour.

A coupl e of questions here, in terns of who
currently receives the m ninum wage. You say that
basically, nmost are adult, full-tinme. Wuld you --
concei vably, however, many are not. Wuld you find it --
woul d you agree, then, that teenagers supported by their
famlies, living at home, would you say they should be
exenpt fromthis?

MR. PULASKI : No, sir.

COW SSI ONER McCARTHY:  All right. So, why not?

| mean --
MR. PULASKI: Because you' |l have a situation
where there will be enornmous conpetition of work by
GOLDEN STATE REPORTING
P.O. Box 5848
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breadw nners and for conparable wages for a conparable
ki nd of work. And how are you going to ask enployers to
differentiate between teenagers and a 20-year-old
breadwi nner? And how -- and how do you differentiate
bet ween a 19-year-old who is a breadw nner for a young
famly and a 20-year-old who is a breadw nner for a
fam|ly?

COWM SSI ONER McCARTHY:  What about ti pped
enpl oyees, many of whom say, are waiters, waitresses? |
was a waiter when | was in college, and | generally
received far nore fromtips in conpensation than | did
fromny base pay. Wiy -- | nmean, if you' re basically
saying that -- |ooking at $8.00 as conpensation, why,
say, would you not consider excluding, say, tipped
enpl oyees?

MR. PULASKI: Sinply because there ought to be a
base rate. It was in effect in 1968 and in all prior
years, when we said there’s a mninmm base rate for al
workers in the state. And it was the equivalent then of
what this wage would be now. And we didn't nake
exceptions for people --

COWM SSI ONER McCARTHY:  Well, you're sayi ng what
it should be, and we don’t have to consider the

inmplications of it. That doesn’'t make a | ot of sense.
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I’ mtal king about tipped enpl oyees, many of whom -- |
earned well beyond the m ni rum wage when | added ny tips
in, as | say, as a waiter in college. And, | say, as a -
- so, | nean, | see a category of people here who are
t eenagers or students, supported by their famlies,
receiving, say, in certain kinds of job classifications,
significantly nore than that. And it’s sonething one
m ght want to consider. That's the only point |I'm
maki ng.

MR. PULASKI: Well, that’s all | would say, that
why shoul d we take away from workers what they have
hi storically had?

COW SSI ONER McCARTHY:  Well, as | say, |’m not
-- I"’mtal king about tipped enpl oyees here.

MR. PULASKI: We’'ve al ways given tipped
enpl oyees the m ni num wage. So, that woul d take away
fromthem

COW SSI ONER McCARTHY: Let nme -- one final
question. It’s just a question out of curiosity. The
| ast raise in the m nimum wage was established by --
primarily by the | abor novenent, who carried it as an

initiative on the ballot and did an excellent job in

terms of the canpaign. There’'s no doubt about it. In
fact, the major figure behind that -- | saw Ri chard out
GOLDEN STATE REPORTING
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here sonmeplace -- did an excellent job.

Why -- ny question is, why, when | abor carried
this as an initiative on the ballot, why did you not put
$8. 00 an hour on the ballot when it was being introduced
to the voters of the State of California?

MR. PULASKI: Because, sir, we knew that one day
we woul d have an enlightened Industrial Wlfare
Conmi ssi on.

(Laught er and appl ause)

COW SSI ONER McCARTHY: Well, what you're really
saying -- what you're really saying, M. Pulaski, is you
didn't trust the voters of the State of California to
give you this. That’'s as | see it.

Thank you.

COW SSI ONER BROAD: | just wanted to add, by
way of clarification, that a tip credit in California is
illegal. And the courts have determ ned that the
Conmmi ssi on has no authority to establish a tip credit.
It’s in the Labor Code and it’s a settled issue.

COW SSI ONER CENTER: And one -- kind of nore of
an anal ogy, M. Pulaski, to the comment about teenage
children living at home earning m ni nrum wage, is that
much different than an elderly parent living with their

children that can’'t afford their own house that gets

GOLDEN STATE REPORTING
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m ni rum wage too?

MR. PULASKI: |'msorry?

COW SSI ONER CENTER: Is there any difference in
an elderly parent living with their children that can’t
afford to rent a house either and earns m ni nrum wage and
gets |l ess because they're living with their children?

MR. PULASKI :  No.

COW SSI ONER CENTER:  Thank you.

MR. PULASKI: If there are no other questions, |
t hank you very nuch.

(Appl ause)

COW SSI ONER CENTER: And pl ease, after doing
testinmony -- it’s going to be a long day -- we would ask
pl ease hol d the appl ause.

MS. MARIN: (Through Interpreter) Good norning.
My name is Maria Marin. |1'm 36 years old. | have three
children. One of themis 13, one of themis 7, and the
other is 10 nonths ol d.

I live in (inaudible), and the reason |’ m here
today is to tell you about a job earning m ninmum wage.

|’ ma person who has worked here in California
for sixteen years now in many jobs, and all of them have
been m ni mnum wage j obs.

| understand that | should be grateful to this
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|l and that gives nme a | ot of opportunities, but | also
understand that we should be earning a little bit nore
for the hard work that we do.

Some of the work that |I’ve done is |I’ve worked
in hospitals, |I’ve worked i n housekeeping, |I’ve worked in
war ehouses, packing food, and unfortunately, a |ot of
t hese jobs not only pay a | ow wage, but they don’t have
t he benefits needed.

And the reason that |I'’m here today is to talk
about nyself and also everybody in -- all the people in
California that, with a higher wage, we could get sone of
these benefits that we can’t get, like nedical insurance
for our kids and maybe even a better education for our
children so that we m ght not have to depend on other
gover nment agenci es.

And today |1'd like to thank you for giving ne
this opportunity, and I'd like to ask you that, for the
year 2000, you could think about a higher wage |aw for
California. And | personally have sone goals of getting
-- maybe going -- getting a better career so | could earn
a hi gher wage, higher than m ni nrum wage.

Thank you.

(Appl ause)

COW SSI ONER CENTER:  Thank you.
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Again, we’'ll ask you please hold your appl ause.

A question fromthe reporter. The spelling of
your nane?

THE | NTERPRETER: Maria, Ma-r-i-a, Marin,
Ma-r-i-n.

MR. BARRAGAN: Good nor ni ng.

COW SSI ONER CENTER: Good norni ng.

MR. BARRAGAN:. My nane is Ol ando Barragan,
Or-l-a-n-d-o, Barragan, B-a-r-r-a-g-a-n

H. M nanme is Olando Barragan. |'m 19 years
old, and I live in (inaudible), California.

| collected 7,536 signatures across the state
for people who want the California m ninum wage to be
hi gher. These signatures are Los Angeles, Contra Costa,
Santa Cl ara, and Al aneda Counties. |1’ve been going down
the street talking to people who know and understand the
difficulty of living on m ni num wage. The m ni nrum wage
(i naudi ble), 1 volunteered for Californians for Justice
and other centers. | have seen that the mpjority of the
people with whom | had seen and spoken to have had
(i naudi bl e).

To be able to have a job, m nimum wage workers

have to get -- have to get another job just to neet their
rent, bills, and food. They can’'t buy any -- they can’t
GOLDEN STATE REPORTING
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get any clothes (inaudible). And this is (inaudible)
they're living in that condition. Also, when they get a
notice to nove, they (inaudible) |abor so they won't

(i naudi ble). (lnaudible) justice unless we conplaint.

Al t hough I’m not a m ni mum wage earner, it

affects ny community and friends. It is not about ne as
an individual; it is about the whole community. |’ m here
because, on a personal (inaudible), I now have a high

chance of being m ni num wage earner, because two thirds
of m ni mum wage earners are people of color, and half are
Latino. It’s not just about econom cs earnings, it’'s

al so about racial justice.

Today 1'd like to present 7,536 signatures that
we at Californians for Justice collected across the
state. These are people who know that they cannot |ive
on m ni mum wage.

(Appl ause)

MR. BARRAGAN: Are there any questions?

COWM SSI ONER BROAD: We need to receive his
Si gnat ur es.

COW SSI ONER CENTER: Yeah. Can you give us
your signatures too, please?

MR. BARRAGAN: Sure.

COW SSI ONER CENTER: Christine is out, so just
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| eave them up here for a nonent, please.
Thank you.
COW SSI ONER BROAD: 1'l1 take them
COW SSI ONER CENTER: Take them Barry.
COW SSI ONER McCARTHY: Or just | eave them here.
We' Il get them
COW SSI ONER CENTER: Again, we ask that you be

brief, and if you have wwitten testinmony, just summari ze

it. Don't read the witten testinony. Provide it to us
and we' Il read it.
Thank you.

MS. CASILLAS: Good nmorning. M nanme is Larisa
Casillas, and I'’m a senior policy associate with Children
Now, which is one of California’ s |argest public advocacy
organi zations. And I'Il try to be brief.

We know that in California, there are 2.2
mllion children living in poverty. That’'s one out of
four children in poverty in California. And as you know,
the majority of them have working parents. |'’mhere to
speak a little bit about the consequences, the |ifelong
consequences, of poverty, which can only have
(i naudi bl e) .

But anyway, poor children are nore |likely to be

born with low birth rate, cry in infancy, and be a victim
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of abuse and neglect. Later in life, poor children are
nore likely to repeat a grade or drop out of school and
be the victimof a violent crine.

| wanted to share with you a comment. Last year
| had the pleasure of nmeeting with working parents
t hroughout California, and | |listened to famlies
descri be how (inaudi ble) sonetinmes when fam |y nenbers
are ill (inaudible) about that. And this was from
famlies that are fortunate enough to have soneone to be
able to rely or to lean on during hard tines. Famlies
make up 37 percent of honel ess popul ations, a nunber that
has i ncreased over the years. And | wanted to add a
comment that had conme up while (inaudible), just to
illustrate how i nadequate the m ni num wage is for raising
a famly and to communicate with you the quality of life
that parents and famlies are -- that poor and negl ected
parents and famlies don’t have.

And a father said, “I work fromsunrise to
sunset. | go to work when it’s dark outside and the kids
are in bed. When I conme home fromwork, it’s dark
outside and the kids are in bed. As a father, | feel
bad. | wish I could spend nore time with my children.

But what can | do? They need to eat, they need to have a

roof over their heads, they need books.”
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For the hundreds of thousands of hard-worKking
parents in California, we need to make it nore possible
for themto provide for their children. An increase in
the m nimum wage is one of the many steps we need to take
to inprove the lives of our children and, indirectly, the
quality of life for all Californians.

Thank you.

COW SSI ONER CENTER:  Thank you.

(Appl ause)

COW SSI ONER CENTER:  And to clarify -- please,
don’t appl aud.

To clarify for the speakers, this is opening of
t he m ni rum wage hearings. W’ ||l be conducting wage
boards throughout the state next year, so there will be
plenty of opportunity to testify at the wage boards too.

Thank you.

FATHER O CONNELL: Good nmorning. M nane is
Fat her David O Connell -- that’s O-C-o0-n-n-e-l-I -- and
| m pastor of a church in Los Angeles of 4,000 famli es,
nost of them poor, Latino, and African-Anerican. And I'm
just here this nmorning to speak on behalf of famlies in
my congregati on.

One famly that | want to nention is the Lara

famly, M. Jose Lara works full-tinme, so he’'s not able
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to keep the famly fed because he’s earning m ni nrum wage.
Hs wife, Goria, she has now a job with MDonal d’s.
She’s only on m ni rum wage. She’s got to be out of the
house fromthree o clock to eleven o' clock every day,
five days a week. She says she’'s glad to work and needs
t he wages or they would not still be able to make ends
meet .

And also, I'’mworried about the effect this kind
of absence of workers fromthe famly is going to have on
that famly over the long term where they don’t have a
chance to play with the children, to be together as a
famly, to read to their children, just to be by their
children. And this kind of story is repeated all over
our city and our state all the time, and I think it’s
having a very bad effect on famlies.

Qur state -- not our state, by famlies, just by
accident -- it won’'t happen by accident -- we have to do
certain things in our state, and our businesses have to
help, in trying to support famlies. The California
Budget Project said that two-parent famlies with one
out si de parent need an annual inconme of $31,250 to have a
nodest standard of living. That’'s equivalent to an
hourly wage of $15.00 an hour. Wth two parents working,

they need a m ni mum wage of at |east $10.78 an hour. The
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singl e-parent famly needs, for a nodest |iving, $17.00
an hour. So, we can see we' re even speaking here today
of very low increnments toward that.

| just want to finish off by saying that we need
stable famlies in our society. W need stable famlies
nore than we need nore cheap hamburgers. MDonald' s gets
| abor cheaply so they can sell their hanburgers cheaply.
We need stable famlies a |ot nore than we need | ow
priced hanburgers.

Thank you very nuch.

COW SSI ONER CENTER: Thank you.

(Appl ause)

COW SSI ONER CENTER:  You guys aren’t paying
attention to the chairman here.

MR. GALPERN: Good norning. Thank you very
much. M nane is Dan Galpern. | amfromthe California
Budget Project, though the previous speaker stole a
little bit of our thunder here. However, I’mgoing to
make a coupl e points and perhaps you could follow al ong
with the remarks that | just handed you that are -- 1’ve
handed to you ny full testinony -- before you.

Looking strictly to Chart 2, as you can see, the
typical famly budget necessary for a famly to nake ends

meet that was just referred to, a full-time m nimum wage
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wor ker earns less than a third of this statew de basic
fam |y budget. Even when you factor in the federal

earned incone tax credit, that famly will only earn 40
percent of the basic famly budget. Clearly, the m ninmum
wage i s inadequate.

Second, with respect to the inpact of m ninmm
wages on the wages of workers, wage and enpl oynent trends
in California show clearly that recent m ni num wage
i ncreases have indeed |led to real wage gains for |ow wage
wor kers, without significant job | osses. As you can see
in Figure 3 in your packet, the increase in the m ni num
wage arrested and reversed what was a seven-year decline
inits value, and in turn arrested and reversed a decade-
| ong decline in wages at the bottom of the incone
di stribution.

And finally, on the question of job |osses
t hemsel ves, an exam nation of enploynent rates reveals
that the recent m ni num wage hi kes in California have
been acconpani ed by declining rates of unenpl oynent. And
nost significantly -- you can see this on Figure 4 -- for
young wor kers, the unenploynent rate has dropped by seven
poi nts since January of ’96. Unenpl oynent rates have
al so dropped for non-white workers and for workers as a

whole -- this is California.
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And with respect to industries that heavily
depend on | owwage workers, particularly retail trade and
services, again, the avail able data provides -- ran to
t he opposite, about the inpact of m ni mum wage on
unenpl oynent. We saw trade enploynent has grown slowy
but steadily since 1996, and service industry enpl oynment
has grown noderately.

And this basic finding that you can have m ni mum
wage increases |leading to real wage gains with no or very
little enploynment |osses is consistent with several of
the studies that | noted in my full prepared remarks that
are before you.

To conclude, then, the weight of evidence
supports the point that, first, California s m ninmum wage
is entirely inadequate to support typical basic
expenditures of famlies, and secondly, that m ninmum wage
increases may have little or no di senploynent effect.

COW SSI ONER CENTER: Any questions?

(No response)

COW SSI ONER CENTER:  Thank you.

MS. CAMPOS: (Speaks Spani sh)

| NTERPRETER: She says, “Good norning.” Her
nanme i s Josefina Canpos. She’'s been here for twenty-five

years in this country and she’s earned m ni nrum wage for
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about seventeen years.

MS5. CAMPOS: ( Speaks Spani sh)

| NTERPRETER: She says she works for a conpany
called DC. She has worked for the m nimum wage for ten
years, and she continues to earn the m ni num wage,
al though they increased the flexibility as she’ s been
with the conpany | onger.

MS5. CAMPOS: ( Speaks Spani sh)

| NTERPRETER: She says she’s supporting -- she’'s
rai sed four kids. She's supporting, currently, only
t hree kids and one grandchild, they doesn’'t get any aid
fromthe state or the county for the kids, and that she
wor ks normal |y nowadays, sonetines 12-hour shifts. They
count -- they take out of the wages for a 30-cents |unch
break. She said it’s very hot (inaudible).

M5. CAMPOS: Graci as.

COWM SSI ONER CENTER: Questions?

COW SSI ONER BROAD: Does your enpl oyer supply
you with any benefits? Do you get, specifically, any
pai d vacations, health insurance, dental, any insurance
of any sort?

MS. CAMPOS:  No.

COW SSI ONER BROAD: Thank you

| NTERPRETER: Thank you.
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MS. CAMPOS: (Speaks Spani sh)

| NTERPRETER: She’s a nmenber of a community
organi zati on, AHOL.

(Appl ause)

MR. GARCI A:  (Through Interpreter) Good
norning. M nanme is Maxinmo Garcia and |I'm for an
i ncrease.

|’ ve been a farmworker for five years, and |’ ve
al ways earned the m nimum wage. That’'s $230 a week.

After | discount my taxes on that, it’'s $200 a week.

That $800 a nonth, with that to pay rent, you have to pay
all your bills, you have to pay your transportation on

t he bus. Another thing, |I’mnot including nedical
problems. M wi fe got sick a few nonths ago, and we
couldn’t pay sone repairs. We couldn’'t pay for the
expenses with this salary.

The m ni rum wage i s not enough for us. And so,
| think that it should be taken into account, the meaning
of where we are at today, that the m nimum wage w || not
nmeet our needs, well, basically, for any workers.

Most of the time, the products that we are
maki ng, the things that we are working on, we can never
afford to buy because our salary isn't enough for us to

be able to pay for the products we make with our own
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hands.

And we can’t give the kind of education, what we
woul d |i ke, to our children because our w ves and
children have to work. Wth that salary, we can hardly
get even closer to our expense. Many parents have no
time because we’'re not able to be with them because we
have to work. The salary is not enough. And anything
i ke our nedical expenses, things that we would like to
pay for, and healthcare, we' re unable to pay for because
our salary is not enough.

Thank you.

(Appl ause)

MS. BREI DENBACH. Good norning. M nane -- good
norning. M nanme is Jan Breidenbach, and I'mthe
executive director of the Southern California Association
of Non-Profit Housing. W are a nmenbership organization
dedi cated to the production, preservation, and managenent
of affordable housing for |owincone people. The core of
our menbership and our | eadership are comunity
devel opnent corporations, or CDCs, that are nei ghborhood
communi ty-based nonprofits. These organizations, in this
regi on alone, have built over 30,000 units of housing in
the last two decades, producing thousands of jobs and

contributing over a billion dollars to the regional
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econony.

We exist for one reason: |owincome workers and
their famlies cannot afford a safe, affordable, and
decent place to live. In particular, households that
survive on one or even two m ni num wage jobs sinply
cannot afford to rent.

Let ne share sonme housing information with you
California as a state and Los Angel es as a region both
have maj or affordabl e housing crises. The state has one
of the | owest honme ownership rates in the nation at 55
percent, conpared to the nation at 67 percent. Los
Angel es County has a 48 percent ownership rate, less than
half. W are clearly a region of renters because we
cannot afford to buy.

But nore inportantly for our concerns today is
the relationship of those of us who are renters and al so
m ni mrum wage workers. A recently released national study
entitled “Qut of Reach: The Gap Between Housi ng Costs
and I ncone of Poor People in the United States,” by the
Nati onal Low- I ncone Housing Coalition, conpared the
federal m ninmumwage with rental costs throughout the
nation. Recognizing that California s m ninum wage is
hi gher than the federal, this study still found one of

the wi dest gaps in the country in this state.
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The study al so determ ned what woul d be a
housi ng wage, the hourly rate necessary to afford an
apartnment at the fair market rent. And this is the
amount that the governnment determnes, if you are
receiving subsidies, and it |ags consistently behind
actual rents. Throughout the region, the California
mnimumwage is little nore than half what would be
required by a housing wage. Rents in Los Angel es and
Orange County require at |east $16.00 an hour, and San
Bernardi no and Riverside, they go up to $14.00 an hour.

Anot her way of |ooking at this sane issue is to
cal cul ate how many hours a week nust be spent by a worker
to earn enough to pay the rent. The nunber start at
about 80 hours a week and continue up until there are no
more hours left in the weeks, clearly a fiscal
i mpossi bility.

Further, rents tie back to wages. According to
Real Facts, a statew de conpany that quarterly tracks
average rents, rents in Los Angeles County are edgi ng up
to about $1,000 a nonth. In the city, they are over $800
a nonth. W’'re talking to get an apartnent here. NMore
i nportantly, they have increased by approximately 6
percent | ast year and are scheduled to go up another 6

percent the com ng year
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So, the econom c boom that has created nore jobs
and restored real estate prices is the very boomthat is
bei ng | owered on | ow-wage workers when it conmes to
housing. All of this situation (inaudible).

Los Angel es County has the highest rate of
overcrowdi ng and severe overcrowding in the nation, and
all of California is follow ng suit.

Fam | ies overpay for rent. The federal
definition of affordable housing is no nore than 30
percent of inconme to rent. Overpaynent is endemc in
California. A study nineteen years ago found 73 percent
of all lowincome residents paying nore than 50 percent
of their incone to rent.

Fam lies find the other affordable housing, the
non- subsi di zed apartnments that actually do rent for $300
a nonth. These units have a particul ar name, however.
They are called slums, and Los Angeles in particul ar has
an i ncreasing nunmber of them

The nunbers |’ ve discussed here are repeated in
all national reviews and studies. L.A and Orange County
have the highest ratio of poor famlies conpared to
avail able I ow-cost units. There' s four famlies for
every one available unit. The |owinconme houses in our

areas are defined by overpaynment and overcrowding in
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substandard units. The rents are increasing at the
qui ckest rate in the west, particularly in California,
and particularly in the Inland Enpire.

We have a crisis on our hands, and we can deal
with it a nunmber of ones. W would advocate for a two-
pronged effort. While we would obviously argue for
adequat e production of rental subsidies, we believe just
as strongly that the m ni num wage that is, in fact, a
l'iving wage, and is indexed to inflation, is crucial for
our nei ghborhoods and for our noral health. For your
i nformation, attached are some charts describing housing
statistics throughout the region.

Thank you for the opportunity to address you
t hi s norning.

(Appl ause)

MS. TODASCO Hello. M nane is Ruth Todasco.
That’'s spelled T-o0-d-a-s-c-0. |’m here today
representing the Wages for Housewor k Canpai gn and
affiliated groups and would |like to speak in support of a
raise in the m ni num wage.

Rai sing the m ni num wage is a central issue for
wonmen and children. The fem nization of poverty has
becone one of the tenets of the | ast decade. At |east 60

percent of m nimum wage earners are wonmen. The gap
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bet ween wonen’ s wages and nen’s wages has actually

i ncreased during the *90’s, from wonen making 76 cents on
a dollar to wonen making only 74 cents on the dollar.

The gap, of course, is even worse for black, Latina, and
ot her wonen of color, those nost likely to be on the

m ni mum wage.

Many experts have expressed a view that welfare
reform has contributed to that w dening gap. Wnen also
do two thirds of the world s work, own one percent of the
resources, and receive five percent of the pay. As a
result of welfare reform wonmen are now being forced out
of the house, often nust pay another wonmen who i s making
m ni mrum wage to take care of her children and do
childcare, while she goes out to work for m ni nrum wage
and cones hone to continue doi ng housework of al
varieties for no wage. 1In fact, many |icensed, exenpt
childcare workers are being paid by the State of
California below the m ni rum wage, $2.20 an hour.

| want to point out that this work that we are
doing, either for free or for $5.75 an hour, is the work
of raising the next generation and caring for the sick
and el derly, not making bombs or killing people.

Sol di ers earn nore, when you include room and board, and

even though they' re -- even though many of them qualify
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for food stanps.
Even the Republican mayor of Los Angel es,
Ri chard Ri ordan, has recently quoted -- was recently

guot ed as sayi ng, “Enployees who earn under $10.00 an

hour cannot | ead an independent life.” The inability of
wonmen to earn wages that will make them and their
dependents -- take wonen -- take them out of poverty wll

force many back into violent marriages in order to house
and feed their children. They will be nore vul nerable to
rape and beatings. Ohers will be forced into
prostitution to feed their kids. At least it usually
pays above m ni mnum wage.

Today you can give mllions of wonen -- and as
you listen to this testinony, | hope you will be m ndful
of what an awesone responsibility and what an opportunity
you have. The truth is that keeping the m ni num wage so
| ow, coupled with the pay gap between wonen and nmen, is a
massi ve subsidy to business, |large and small. Wonen can
no | onger afford this to be done on the backs of wonen
and children.

A raise in the m ni num wage would be a step in
the right direction.

Thank you.

(Appl ause)
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MS. LEE: (Through Interpreter) H. M nane is
Jung Hee Lee, and | do work for m nimum wage. | have two

young chil dren.

About three years ago, | started working at the
restaurants in Koreatown. During ny enploynent, | worked
in a couple of restaurants. 1In all these restaurants, |

wor ked about 10 to 12 hours a day, six days a week,
receiving $2 to $3 an hour. Currently | make m ni num
wage, but | barely nmake ends neet because it’s just not
enough.

As a restaurant worker, | work 40 hours a week
at a rate of m ninum wage of $5.75. The worker nakes
about $1,000 a nonth. However, after taking out the tax,
for the famly of four, the worker is left with only
about $800 a nmonth. In nmy case, | get $800 a nonth, ny
salary, plus with about $700 in tips, | make my |iving.
But this is also -- and | get help fromny husband’s
sal ary.

| make ny living as follows. For a babysitter,
| pay about $500; for rent $800; two car paynents, $300;
food, $400; utilities, $400; gas, about $150; nedi cal
bills, $150 or nore; and et cetera, about $200, and
househol d supplies. And that totals about $2,500.

It is very difficult for ne to have a |iving
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with this situation. | do not know why -- | do not know
what’'s the point of working when | get home at one
o'clock in the nmorning fromny job and see ny chil dren
and nmy husband asl eep.

After paying the rent, food, and the bills, we
barely survive. M co-worker, who works as a cook
hel per, works about 12 hours a day, six days a week, and
makes about $1,400 per nonth. Latino co-workers, who
wor k as di shwashers, get paid m ni rum wage. How can they
[ive on m ni num wage at 40 hours a week? So, they often
have two jobs, norning shift in one restaurant and the
aft ernoon-evening shift at a different restaurant. |’ ve
heard many stories where a Latino worker gets off at one
restaurant and has only about ten mnutes to go to his
job as fast as he can to another restaurant. That only
| eaves the worker and famly with early in the norning
and late in the evening.

This is what we want. We the workers want a
guar ant eed adequate ampunt of time spent at work, and
guar ant eed an adequate anount of wage for what’s done,
and guar ant eed adequate anpunt of time to spend with our
famlies. In order for all these things to happen, the
m ni rum wage nmust go up

Thank you.
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COW SSI ONER CENTER: Thank you.

(Appl ause)

COW SSI ONER McCARTHY: | have a question. Sone
weeks, do you work overtime, nore than 40 hours a week?

THE | NTERPRETER: Can you repeat?

COW SSI ONER McCARTHY:  Yeah. Sonme weeks, do
you work overtinme, nore than 40 hours a week?

MS. LEE: (Through Interpreter) Yes.

COW SSI ONER McCARTHY: Do you receive tine and
a half when you work overtinme?

MS. LEE: (Through Interpreter) No.

COW SSI ONER McCARTHY: That’'s ill egal.

COW SSI ONER CENTER: Talk to Roger -- the Labor
Conmmi ssioner is right there. He' |ll help you out.

Don’t | et her get out of here, Roger.

MS. LEE: (Through Interpreter) Usually, the
ol der schedule, the work is |less than 40 hours because
they don’t want to pay overtinme. So, oftentimes it’s 39
hours, 38 hours, so that these workers are having to work
two j obs.

COW SSI ONER McCARTHY: | see. That's okay.
That’' s different.

MR. ECKERT: My nane is Judith Eckert,

E-c-k-e-r-t, and I'm a nenber of the United Donmestic
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Workers, and I work for IHSS, which is |In-Home Supportive
Servi ces.

| ve been sitting here watching everyone, and |
was trying to imagine you folks up there trying to put
yourselves in ny shoes. And at one tinme, | wasn't in the
shoes that I'msitting in right now, and so |I know t hat
it wouldn’t be hard for ne to i magi ne earning m ni mum
wage, except when | was working through high school and
col I ege.

One of the things that came out in ny
observations is everyone in this roomis going to have
one thing in comon: one, they were all going to get
old, and God forbid, one of us or all of us in this room
have a tragic accident or disease and gets so we becone

par apl egi ¢ or brain-damaged. Everyone who works for | HSS

taking care of someone, |ike one of the menbers of your
honme -- it could be your nother, your father, your
br ot her, your sister, or a neighbor -- and everyone in

this roomis going to end up with one person or nore in
their famly that you' re going to be responsible for,
maki ng decisions as to how they' re going to be cared for.
People with IHSS, we don’'t -- we receive m nimm
wage, but we don’t just put in 8 hours a day. Many of us

are taking care of famly nmenbers -- they m ght be
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comat ose, they m ght be paraplegic -- and it’s a 24-hour-
a-day job. At IHSS, they decide how many hours you're
entitled to. Even though you' re up 24 hours, you m ght
only be paid for 10 or 15 or 20 hours a week. And at the
rate of m nimum wage, it doesn’t cut the bill. Whether
we're sick or we’'re well, we still have to get up and
turn that comatose patient every two hours, 24 hours a
day.

A lot of us mght say, “Well, why don’t we
institutionalize then?” But | know a lot of us in this
roomare like that, we’'d rather have soneone take care of
us at hone.

On m ni rum wage, nore and nore peopl e nowadays
are needing in-home care, and we're finding it’s a |ot
cheaper to have people take care of us at hone than it is
to take care of us in a conval escent hone that costs over
$15, 000 a nont h.

But none of these people in this roomthat are
wor ki ng for m ni rum wage, whether they re waitresses,
whet her they’'re in-home care services, or whether they're
| aborers, they're all sure of one thing that all of us up
here have, and that’s to have a life with dignity and
respect. And when they’re earning m ni nrum wage, they

can’t have that. Their children aren’t having good neals
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at honme. They don’t have their famly at hone to help
take care of them because nom and dad are working around
t he clock, whether it’s in your hone or whether it’s
sonepl ace el se. And those children need to have their
parents al so.

But they need noney to do this. They need noney
to pay for their nmedical bills. They need noney for
food. And if we don’t tie these people to a life that’s
(inaudi ble) -- in nmy case, | lost a special job -- | was
never meki ng m ni num wage since high school. | |ost

many-t housand- dol | ar-a-year jobs because ny son’s in a

coma and ny daughter has (inaudible). | work 24 hours a
day. | work for In-Home Support Services, and | can’t
get another job right now. | had five surgeries just to

take care of ny children, and the five surgeries were
physi cal surgeries, ny hands and nmy arnms and ny el bows,
fromlifting 121 pounds. And I’m saying these people --
$8.00 an hour isn't even enough. | know what | used to
need to buy when | was nmaking a regular job, when | was
in a regular job. Even $15.00 an hour is nmore |ike what
people need to live a good |life. Money and a good life
(i naudi bl e) .

| don’t have anything nore to say, but |

under stand t hese peopl e, nei ghbors, make at |east $10.00
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an hour, and these people put their hearts into a | ot of
wor k. \When you pay wages and tips, they m ght nmake a
tip, but that doesn’t nean that everyone in this room
pays the mninmumtip of 15 percent. You know, how nmany
of us wal k away and just throw a dollar on the table, no
matter how nmuch we paid. And these folks work a |ot.

And |’ ve got a waitress that | -- | know there’s
| ots of people who don’t pay a lot of tips, even though
you think of themas giving out their tips. Mst of them
live off tips when they're in college, but you can't
(i naudi bl e).

Anyway, that’s what | have to say.

(Appl ause)

MS. LYLES: Good norning. M name is Caro

Lyles, L-y-l-e-s. [|I’ma Los Angeles County honecare
worker. 1’ve been a m ninum wage earner nost of ny adult
life. I’mpart of the group of workers, SEIU 434B, 7,400

strong, who are basically working to establish a fornula.
The work we provide through our procurenent and

assi stance saves the state mllions of dollars annually.
Those savi ngs should be passed to providers who do not
get enpl oyee benefits such as nedical and dent al

i nsurance. They shoul d be enployed as the source.

The m ni rum wage i ncrease woul d all ow any worker
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to get the nedical and dental insurance and protection he
needs.

In closing, | would like to invite each and
every one of you on the panel to become a honmecare worker
or a m ni num wage worker for at |east one day.

(Appl ause)

COW SSI ONER CENTER: Thank you.

MR. PULASKI: M. Chairman, nenbers of the
Conmm ssi on, thank you again for your kind indul gence. |
want to thank the panel for their taking their tinme to
join us today and give their testinony to all of you.

W th your indulgence, | understand that
Assenmbl yman WAlly Knox is in the back of the room has
arrived, and needs to catch a plane to go el sewhere. He
is the chief author of AB 60, the daily overtinme bill,
whi ch you are taking in front of you now. So, wth your
perm ssion, |I'd like to acknow edge and invite the
Assenbl yman to conme forward

COW SSI ONER CENTER: Thank you.

MR. PULASKI: Assenbly Menmber Wally Knox.

(Appl ause)

ASSEMBLYMAN KNOX: Thank you very much, Chair

Center, comm ssioners, and working peopl e gathered here

today. | want to thank you for allowing me to go out of
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order and to briefly address you on the subject matter
you' Il be dealing with later in the day, that is, the 8-
hour day issue. And in particular, | want to thank those
peopl e who are here today to testify on the m ni nrum wage
for granting ne the courtesy of going out of order to
address this other issue that’'s of mmjor concern to every

wor ki ng person in the State of California.

| did not conme to give a speech. | cane to
briefly comment on two aspects of the bill. So, this
will not be rhetorical at all; 1’ve sinply cone to

present information to this Comm ssion regarding two of
the issues that | know you will be grappling with, with
regard to the 8-hour day. Very briefly, those two issues
are:  Was AB 60 intended to cover the construction

i ndustry? And the second issue pertains to the aspect of
the bill that deals with the healthcare industry and

nursing in particular.

Here’s why | came today. | canme to tell you the
author’s intent. The author’s intent was very sinple.
The bill was intended to cover the construction industry

in the State of California. That was the intent of the
bill fromthe beginning. It remains so through the final
signature of the Governor. And it’'s ny joy to be here as

author of the bill to present that information to you.
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I f you have questions in that regard, |’ d be happy to
respond to them

The second reason |’ m here today is to bring you
information that has nothing to do with ny intent or
anyone’'s intent. It’s information that I’'mreluctant to
bring you. |It’s discouraging news. And that is this:
it has come to ny attention, and |I’ve been able to
confirm that a small nunber, but a significantly | arge
m nority nunmber, of healthcare institutions are engaged
i n aggressively slashing base pay for nursing enpl oyees
in anticipation of the January 1st inplenentation date of
AB 60. It is astonishing that these actions would be
taki ng place at this particular nonment in tine,
astoni shing that during the holiday season people’ s base
pay rates would be cut. And as author of the bill, |
have to say it is astonishing and of dubious legality --
at best, dubious legality -- for persons’ base pay to be
cut expressly in anticipation of the inplenentation date
of a bill, the policy of which is to foster good pay for
enpl oyees. That flies in the face of the fundanental
policy of the bill itself.

It’s inmportant for me to bring this information
to you today.

Chai rman Center, | have witten you a sonewhat
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lengthier letter on this topic.

And | thought that it was inperative for ne to
conme here and provide a sense of that to you for your
consideration. |It’'s something that the State of
California needs to pay attention to.

We’ ve worked hard on this neasure. | believe
it’s a workable neasure. And it’s clear to everyone who
wor ked on the neasure that we reached out to the
heal t hcare community to draw theminto one of the nore
conpl ex aspects of the negotiations of the neasure, how
to handl e overtine issues in the healthcare industry. W
asked the industry, “Put your concerns on the table,” and
they did. And we believe we dealt with the concerns
honor abl y.

To now found a few dissident organi zations
attenpting to end-run the fundanental policy of the bill,
to the detrinent of their own enpl oyees, during a holiday
season, is astonishing. I’msorry to have to bring you
that information, but | think it is ny duty.

COW SSI ONER CENTER: M. Knox, | have a
question. You nmentioned the construction industry, but
if you read the bill, it says “any work.” So, effective
January 1, it says “any work” is covered under daily

overti ne. There's al so other industries that were
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consi dered exenpt but never formally exenpted by the | WC

-- that would be mning, oil drilling, and | ogging.

Woul dn’t they al so be covered, effective January 1lst too?
ASSEMBLYMAN KNOX: Yes, | believe so.
COW SSI ONER CENTER: Thank you.

ASSEMBLYMAN KNOX: The | evel of controversy is
not as high as you m ght perceive. That’'s why | took it
upon nyself to point to that. Believe ne, as you well
know, there are a host of other issues as well. And if
we had six hours, we could go over them But | thought
l’d limt my comments.

COW SSI ONER CENTER: Yeah. W' ve been going
over thema lot, so --

ASSEMBLYMAN KNOX: |’ve worked on the bill for
while, and | do have to say, as far as what you’' ve heard,
that was a great commttee sitting in front of Dan
Gal pern, who was the | ead staff person on this
| egi sl ation, everyone who worked on the | egislation knows
himby first name and knows him for his hard work.

COW SSI ONER CENTER:  Thank you.

Any questions?

COW SSI ONER DOVBROWSKI :  Yeah. Assenbl yman

Knox, just -- 1, for one, was kind of blindsided by this
construction industry issue when it came up. | didn't
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think it was --

AUDI ENCE MEMBERS: (Not wusing m crophone) Can’t
hear you!

COW SSI ONER DOVBROWSKI @ Can you expl ai n why
there’s this confusion? I'mstill trying to sort it out.

ASSEMBLYMAN KNOX: | can give you my inpression,
M. Donmbrowski. It’s ny inpression that the confusion
may ari se because there was relatively little discussion
of the issue in the course of the bill. And at the sane
time, the bill had vigorous discussions about how shoul d
we handl e the nursing issue, and literally twenty ot her
i ssues were westled with vigorously. At no point during
the legislation, it’s ny recollection, did the
construction industry begin to raise cares and concerns
about particular drafting of the bill. For that reason,
t hat whol e aspect of the bill sinmply was not -- it wasn't
even discussed. And | believe that may have | ed sone
folks to m sunderstand it. That’'s nmy take, nore of a
psychol ogical interpretation than a legal interpretation.

COW SSI ONER CENTER: Thank you, M. Knox.

ASSEMBLYMAN KNOX: | want to again thank you for
your courtesies, and in particular, I want to go out of
my way to thank everyone that canme here to testify on

m ni nrum wage for their courtesy in allowing nme to address
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this other inportant issue.

Thank you.

(Appl ause)

COW SSI ONER CENTER: Do we have any ot her
peopl e who want to testify in favor of raising the
m ni mum wage?

Why don’t we just have a show ng of hands?

People in favor of raising the m ni mum wage, can
you just --

(Show of hands)

AUDI ENCE MEMBER: (Not using m crophone) Can
you repeat that?

COW SSI ONER CENTER: People that are in favor
of raising mnimum wage?

Ckay. Thank you.

Peopl e opposed?

(Show of hands)

COW SSI ONER CENTER: Oh, boy. We have sone

speakers, | guess. But we have to have sone -- this is
going to take a little while, but we w Il conduct
hearings and we’'l|l see where it goes.

But thank you very much for the testinony.

(Appl ause)
COWM SSI|I ONER CENTER: | think we have some -- a
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nunber of enployer groups that would |ike to come up and
testify about the m ni mum wage. Can you cone up as a
panel and sit in the front row?

(Pause)

COW SSI ONER CENTER: |I’ve got a sign-up |ist.
Do you want ne to go by the sign-up list?

Ckay. | want you guys -- work it out. OCkay.

(Pause)

MR. ROSS: Yeah, M. Center and comm ssioners,
my name is Jon Ross. |'m here today on behalf of the
California Restaurant Association. 1’'Il limt nmy remarks
today the adequacy of the current m ni mnum wage.

Wth me is Ted Burke, of the Shadowbr ook
Restaurant in Santa Cruz, who will speak after nme for a
moment on how he, as one restaurant operator, has
adjusted to the near 35 percent increase in the m ni num
wage that’s occurred in the course of the past few years.

We' ve distributed witten remarks to you. Al so,
|’ ve got a couple of charts. 1'mgoing to truncate ny
remarks here in the interests of tine.

First, 1'd like to take a nmonent to reviewthe
standard that has been enpl oyed over the years to
determ ne whether the state m ni mum wage i s adequate. As

| hope ny comments will denonstrate, based on the
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traditional standard enployed to determ ne adequacy by
this Comm ssion, and nost recently by the people of
California when they passed the Living Wage Act of 1996,
it’s our conclusion that a m ninmum wage i ncrease at this
time would be premature.

That said, we stand ready to help you in your
del i berations and want to work with you to address the
many inportant and valid policy considerations that were
raised earlier this norning by the earlier panelists.

As was stated earlier, the California Labor Code
requires you to review whet her wages paid to enpl oyees
may be i nadequate to supply the costs of proper living.
That standard has guided this Conm ssion’s deliberations
since 1913. W believe, therefore, that the best neasure
of the adequacy of the current m ninmum wage is determ ned
best by | ooking at how the standard has been applied over
time and how the current m ni nrum wage conpares to the
i mpl ementation of the standard over that period.

First, in our review, we |ooked at the historic
average of the state m ni num wage. Where perhaps we
differ fromthe panel that you heard fromfirst this
nor ni ng that spoke about the m ni num wage that existed in
1968, which was an all-time historic high, what we have

done is we’ve | ooked at the m nimum wage in every year
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since 1956, adjusted that m nimum wage for inflation to
real dollars, and cone up with what the average m ni mum
wage has been in the state, adjusted for inflation, in
today’ s dol |l ars.

That nunber, as the chart denonstrated, is
roughly $5.85, adjusted for inflation, in real-tine
dollars. And that nunber presumably was reached over the
years by |l ooking at the standard test you' re | ooking at
and comng to a conclusion as to what was adequat e.

Second, we | ooked at how this panel construed
adequacy when it was |last charged with that review, or
det erm ni ng whether or not the mninumwas. |In 1988, the
| WC adopted a m ni rum wage of $4.25. That m ni nrum wage,
deened adequate by this body then, adjusted for
inflation, today would equal approxi mtely $5.67.

Finally, as noted earlier, the people of the
state, in 1996, were asked to establish a m ni num wage
that was sufficient to raise people out of poverty and
provi de proper living to people of the state. The people
of the state in 1996 concluded that as of March 1, 1998,
that |level was $5.75. In our view, a substanti al
departure fromthat |evel set by the people three years
ago to the level we hear this norning, in the $8.00

range, would necessarily involve a refornulation of the
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policy considerations that underlie what is adequate.

And while we can all have a debate about what should and

shoul dn’t be the necessary -- or the appropriate
consi derations, as | suspect will happen in the course of
t he next few nonths, | would certainly argue that

enpl oying the considerations that this Conm ssion and
ot hers have | ooked at over the period of the |ast 43
years, you' d reach a far different concl usion.

Finally, before | turn it over to Ted, two nore
poi nts.

Is it the appropriate tinme now to increase the
m ni mum wage? In 1998 when the m ni rum wage was | ast
rai sed by this Conmm ssion, the wage in effect at that
time was $3.35. It was better than 26 percent |ess than
t he then-average m ni num wage historically at that point,
a far greater gap, certainly, than exists today between
the current wage of $5.75 and the average historical rate
of $5. 85.

When the people noved in 1996 to raise the
m ni nrum wage, they were acting at a tinme when the m ni num
wage was at a four-year low. W don’t face nearly the
same circunstance today. Again, the $5.75 was
establi shed as an appropriate wage in March of ’'98, and

it’s been a very short tinme since that period.
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A final point, and then |I’Il conclude. You
heard sone testinony today about the effect of raising
t he m ni rum wage on jobs, and it was asserted that the
increase in the m nimum wage over the |ast few years has
not resulted in job loss, and, in fact, there' s been job
growth over that period. That's true. But we think that
that’s a rather limted statenent. |If you ook at -- we
provided a chart -- where the job growth has occurred,
it’s been very uneven. While we’'ve seen a huge job
growth in various sectors of the econony, the job growth
in the retail, restaurant, and other sectors that enpl oy
historically nmore m ni num wage or entry-|level workers has
risen at a rate, job growh rate, far bel ow the state
average job growth in that tinme. So, while we’ve had an
increase in the econony, an increase in jobs generally,
the effect on these sectors of the economy, we think, has
been danpened to a great extent by the 35 percent
increase in the wage | evels when you | ook back over that
peri od.

Wth that, unless there are questions, |I'd |ike

to turn it over to M. Ted Burke.

COWM SSI ONER McCARTHY: 1'd like to make a
comment, in |light of sonme of the remarks you said. Let
me
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-- by way of background here, | guess |’'ve earned the
reputation over the years on this Comm ssion as being
sonmeone who's, above everything else, | think, commtted
to the processes of our political system our denocratic
system And sooner or later down the line, | seemto
have antagoni zed everyone, which told ne | thought | was
doing a pretty good job.

And specifically, sone tine ago, |'d say, |
obj ected and voted against altering the laws with regard
to overtinme, on the basis that since a vote had been
introduced into the Assenbly and the Legislature and they
had voted agai nst repealing our overtine |laws, | thought
it was extrenely arrogant, you know, on the part of the
Comm ssi on, anong other things, to have an end run around
the will of the Legislature, which is clearly superior in
our political systemto this Conm ssion.

| mention that by way of background, because it
raises, | think, a nmuch nore inportant issue with regard
to the overtine issue. And that’s that we had a public
initiative, where the voters of this state, okay, voted
on a neasure that was largely introduced and proposed by
| abor as a living wage at the current level. And the
voters of that state overwhelm ngly indicated not only

that they supported that, but that, obviously,

GOLDEN STATE REPORTING
P.O. Box 5848
Monterey, CA 93944-0848
(831) 663-8851



10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

57

inmplicitly, they had the right in that situation to set
t he m ni mrum wage.

And what we are in the process of doing is
taking a position here where, while the voters of the
state were useful for the tine being, now they' re
i nconvenient, so what we’re going to do is essentially

take an end run around sonet hing that was passed just a

few -- few years ago. And | think this is a rather grave
Situation.

Now, sonme people will say it doesn’t appear that
way at all. But let me ask you this. |f today we were

consi dering or beginning to consider |lowering the m ninmm
wage bel ow what the voters of the state had established
just a few years ago, |I’msure, as you are, that all hel
woul d break out and we woul d be accused of usurping the
power of the voters of this state. However, since we
want -- since sone want to go in the opposite direction

| m sure you will never hear that argument fromthat side
of the thing.

And | just -- as | say, I'mnot here at this
point to argue what is the proper wage or not, but rather
to introduce what | think is a very serious issue, that
since we took the extraordinary step as a state to bring

this i ssue, not before the Comm ssion, but before the
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voters, recently to do so, all right, and now to
basically exclude the voters and the will of the voters
fromthe decision that was made, | think this bears sone
attenti on and some concerns.

And that’s -- that’s just an observation | want
to make. And as | say, it’s a very serious consequence,
not in this day and age when we do whatever it takes to
get whatever we want, but | think, in the greater schene
of things, | do think it’s a very serious issue.

Anyways - -

(Appl ause)

COW SSI ONER CENTER: Go ahead, Barry.

COW SSI ONER BROAD: First a coment. If you
actually read the initiative, what it says is that the
| ndustrial Welfare Comm ssion shall have a m ni num wage
of “no less than $5.75 an hour.” So, the voters have
made it quite clear that we have the power to raise it.
It wasn’'t setting the level of the m ninum wage for al
time.

And I, having been one of the people that
drafted that initiative, I -- it was very clear in ny
m nd what we were doing at that tine and presenting to
t he people of the State of California. That was raising

the m ni num wage to a | evel that would be adequate for
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the time covered by the initiative, but not forever and
for all tinme.

Let nme ask you this question, M. Ross. [In the
period of 1913 to the present, has the California
Rest aurant Associ ati on ever supported an increase of the
m ni mum wage?

(Laughter)

MR. ROSS: | can speak to the period for which
| ve been involved with the Restaurant Associ ation, which
is two years. And recently, that |I know, they have not.

COW SSI ONER BROAD: Okay. So, then -- okay.
So, if we go back historically, that they ve opposed the
initiative, they opposed increases in the m ni num wage
before this Comm ssion, that neans they had sone idea of
what the m ni rum wage ought to be. And how far do we go
back before we figure out what the Restaurant Associ ation
thinks is the proper m ni rum wage? 25 cents and hour?

MR. ROSS: Certainly not. And, M. Broad, ny
comments here today are -- one i s an adequate wage now
and an adequate wage as the statute defines it. And I
suppose the position of the Association in the past has
been based on their view of adequacy at that tinme. But

currently, given the history of the |last few years and

t he wage over time -- excuse nme -- the wage today is nuch
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closer to the historic sense of adequacy.

Second, just to clarify, we don’t question the
authority of this body to raise the mni numwage. That's
not the point of our -- of my testinony, nor would | say
it would be inconsistent with the will of the people for
this body to take sonme action. Clearly you have the
statutory ability to do that.

What I'"mtrying to suggest is that there are
certain policy considerations inherent in what the people
did and in what the IWC has done over tinme when reaching
concl usi ons of adequacy, and that a substantial departure
fromwhere the people arrived at their conclusion in 1996
woul d certainly involve a different nenu of policy
consi derations than that have been historically enpl oyed.

COW SSI ONER BROAD: Thank you

COWM SSI ONER McCARTHY:  Just a qui ck rejoinder,
if I may. Wth regard to the initiative, nmy coll eague
and friend here and | disagree. | think that the fact of
the matter is, whatever the legal argunentation that’s
presented is, that the level that was put in the
initiative was not $8.00 an hour, and the reason that
| abor did not put $8.00 an hour into that initiative is
because they knew damm well the voters of the State of

California would not approve it. And whatever else one
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m ght want to say, | think that | would say that’'s pretty
clear.

And as far as our authority, of course we have
the |l egal authority, and of course the initiative didn’t
mean to tie our hands, as M. Broad says, forever. But
1996 today is not forever. W' re tal king about very
recent history, with a small, but very small, change in
the cost of |iving.

COW SSI ONER CENTER: 1’ m on here as anot her
| abor appointee. Barry's the smart one, so | had to get

down to basics to understand things.

| used to, when I -- in 1968, | think I was
working at a Taco Bell in Long Beach, and | don’t know
what the m ninmum wage was -- it was a dollar and
sonmething -- but | renmenber the cost of the taco was 19
cents. That’s how nuch -- could you give ne a chart and
a price of -- what the m ni nrum wage is now conpared to
the cost of the taco at Taco Bell, by the next hearing?

MR. ROSS: Certainly.

COW SSI ONER CENTER: To ne, that’s a basic
under st andi ng.

MR. ROSS: But | think, inherent in what we’ ve
done, we’'ve tried to adjust wages in '68 to the present

and wages in '56 to the present, counting changes in
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things like the increase in the price of the taco.

COW SSI ONER CENTER: Yeah. Well, that’s how
much things cost. And that’s basic stuff. [1'd like to
have that information if | can get it.

MR. ROSS: Can | introduce briefly Ted Burke?
Ted is with the Restaurant Association and owns a
restaurant in Santa Cruz and, | think, would like to
share his perspective on how the m ni mum wage works in
practi ce.

MR. BURKE: Good norning, Chairman Center and
conmm ssioners. As Jon Ross introduced nme, ny nane is Ted
Burke, and |’m a restaurateur fromnorthern California,
the Santa Cruz area. And |I’ve travel ed sone distance
t oday because changing the current m ni mum wage, or the
starting wage, as | like to call it, is that ny inportant
to nmy ability to operate ny restaurant in a manner that
truly provides a net benefit to ny enployees.

You just heard, and you will hear, sonme good
argunments today, by representatives of the California
Rest aurant Associ ation and others, to nove slowy in
modi fying California s current m ni rum wage. O course,
as a restaurant enpl oyer, one m ght say | am bi ased.
However, | truly believe that any disinterested third

party that reviews carefully CRA's testinony would find
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their argunents conpelling. | urge you to be that

noni nterested or nonbiased third party and find that
after California voters increased the m ni rum wage 35
percent over 18 nmonths, there needs to be a conpensating
period of time for an enpl oyer to absorb such an increase
before it’'s nodified again.

But beyond the | egal argunents and beyond al
the statistical information that CRA and others on both
sides have offered, let nme briefly tell you about the
effect on my business from changing the starting way.

As background, | am an independent restaurant
operator. My partner and | have worked in the restaurant
i ndustry for nearly thirty years. | started out as a
part-tinme food server the summer after graduating from
coll ege, having conpleted ny mlitary service. | was on
my way to graduate school that summer, and | was paid a
dol l ar an hour after the nodest in nmeal prices avail able
then. | had never before worked in a restaurant. | soon
found that | was earning so nmuch in tips that summer that
| postponed studies for a semester in order to build a
financial nest egg sufficiently |arge enough that |

woul dn’t have to work while attendi ng graduate school .

In the nonths follow ng that summer, | fell in
love with the restaurant industry. | was asked to accept
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a manager position, and | did. | have never |eft
Shadowbr ook, where | ended up buying the business in
1978.

And why am | telling you all this? First, to
Il et you know that m ni num wage is just a starting wage.
There is so nmuch opportunity for those who start out
i nexperienced but work hard in this industry to succeed,
to get pronoted, to become supervisors, nmanagers, and
even owners. |t happens all the tine.

Charl es Halliday worked as a m ni rum wage food
server and | ater as manager at Shadowbrook. Today he is
presi dent of the Florida Hotel and Restaurant School in
West Pal m Beach.

Greg Al exander was a busboy earning m ni num wage
at Shadowbr ook, and | ater assistant manager. Today he is
t he new owner of a three-restaurant chain in Mamoth
Lakes.

Bob Mont ague wor ked at Shadowbr ook and ear ned
m ni mum wage. Today he is the chef-owner of Café Sparrow
i n Napa.

There are many, many other stories about people
who began at the | owest rung and quickly noved up the
econom ¢ | adder. Every single individual who holds a

supervi sory or managenent position at Shadowbr ook today
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started out earning m ni rum wage.

However, just as it was when | was hired, there
needs to be an econom ¢ environnment that encourages and
all ows enployers to hire people that unskilled and then
provi de sone training. Regrettably, one of the nost
significant responses to the |last increase in mninmm
wage has been a reluctance to hire and invest in people
that are unskilled. W can no |onger afford to take the
chance with unskilled or inexperienced workers that ny
enpl oyer took when he hired me, and that | took when I
hired Greg and Charles and Bob. It’s just way too
expensive now to risk hiring an inexperienced worker.
| nstead, in recent years we reluctantly tell prom sing
workers to cone back after they get nore work experience.

When the m ni nrum wage burden has | ess an
econom c inpact than it does not, we can afford to take
sonme chances in hiring inexperienced workers, but not any
nor e.

There are sone who woul d say, “Well, just raise
your prices,” as though that sinple action would solve
t he econom ¢ squeeze that results from |l arge mandat ed
wage adjustnments. | often find nyself asking in
response, “Don’t these people realize that if | could

raise my prices higher and find that the public would
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just go along with them that | would have al ready done
that?” The reason that prices are where they are is
because they were as high as they can go before the
public starts finding alternative places to go, such as

| ower cost, |ess service restaurants, or even take-honme
meal s from high-end grocery stores. And when that
happens, job nunmbers go down, work hours dimnish, and ny
contributions to nmy community, in the formof taxes and
charitable giving, shrink.

Comm ssi oners, there are real consequences to
rai sing starting wages beyond |l evels that are affordable.
| couldn’t raise nmy nenu prices 35 percent in eighteen
mont hs to conpensate for the |last increase. |Instead, we
now cl ose one half-hour earlier every night of the week.
We reduced our kitchen payroll by restructuring our nenu
to replace labor-intensive itens with those that require
very little tine to prepare. And we now serve lunch in
our | ounge during the day with a limted nenu and three
enpl oyees rather than with an extensive nmenu and full -
service staff in the dining room

For business to continue having the type of
wor ker the m ni rum wage was neant to hire, and for
enpl oyees to find first-tine work and get sufficient

amounts of it, we need to let sonme tinme go by after the
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imtate ny hiring experience by having the opportunity to

hire i nexperienced and unskilled youth at a starting wage

that is affordable, that allows for training, and
provi des an opportunity for everyone to succeed.
Thank you very much for |istening.
COW SSI ONER CENTER:  Thank you.
Any questions?
(No response)

COW SSI ONER CENTER: Thank you.

(Appl ause)

COW SSI ONER CENTER:  You guys got -- 1’ve got
list. You want to go by the list? Al right. 1'll go
by the list. That way, sonebody won't get nmad at ne --

unl ess you' re ready, Julie.

MS. BROYLES: (Not using mcrophone) Not yet.

COW SSI ONER CENTER:  Okay.

MR. ALBA: Hi. Good norning, everybody -- or
af t ernoon.

| want to say a little bit about nyself --

MS. BROYLES: (Not using mcrophone) Jam e,
your nane.

COW SSI ONER CENTER:  Nanme?
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MR. ALBA: |I’'msorry. Jame Alba, A-I|-b-a.

COW SSI ONER McCARTHY:  You m ght pull the m ke
inalittle closer.

MR. ALBA: Is that --

COWM SSI ONER McCARTHY:  Yeah.

MR. ALBA: Ckay.

| was a busboy for many years. | was a waiter
for many years, and a manager for many years. | now own
two restaurants and | have about 300 enpl oyees.

Now, what | want you to know is, is that the
busboys, the waiters are not --

AUDI ENCE MEMBER: (Not using mcrophone) Speak
into the m ke!

AUDI ENCE MEMBER: (Not wusing m crophone) Can’t
hear .

COW SSI ONER CENTER: Speak into the m crophone.

MR. ALBA: Sorry.

The busboys and the waiters who work at our
stores are not m ni num wage enpl oyees. The busboys make
bet ween $10 and $12 an hour, and the waiters nake between
$20 and $40 an hour. | think the people who are here are
nostly restaurant people because we’'re the ones who are
most adversely affected by increasing m ni num wage

because we, in essence, pay a m ni nrum wage, yet we pay
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taxes on it, tips as well. So, these people are, in
fact, not m ni rum wage enpl oyees.

| have nine m ni num wage enpl oyees. The reason
-- the nine happen to be dishwashers. These people, at
this point, don’t speak any English and are starting at
the bottomto work their way up. Most of the
di shwashers, we try to bring themin as prep people, and
then we try to put themon the hot |line and cold |line as
we nove themup. |It’s a solid wage for these people.

What | want to tell you is, is when | was a

busboy, | supported nyself. \When | becane a waiter, |
supported ny wife and ny children. As a nmanager, | did
t he sane. And obviously, as an owner, | do that as well.

I nterestingly enough, today we cannot find the
people to hire and pay $7 or $8 an hour to, because
there’ s people -- the people out there are not trained to
do much within our industry. And so, we need to bring
themin, cultivate them train them and bring them up.

But the people who work the front of the house,
which is approximately 70 percent of the people, are
m ni mrum wage enpl oyees on one hand, and ti pped enpl oyees
on the other hand. So, they’ re making a substanti al
anmount nore than m ni num wage.

And | don’t know other industries, and | can't
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speak for other industries. | can only speak for the
restaurant industry. We have gotten eaten up over the

| ast seven or eight years. And as the gentleman before
me spoke, it’s true, you can’'t raise your prices 35
percent. But we’'re increasing -- we’'ve gotten -- we’'ve
had to pay 35 percent nore than the m ni mum wage. And
for the front of the house, it’s ridiculous. It really
is. There's nobody who's a m ni nrum wage enpl oyee.

know | ’ve said this three or four tinmes, but |I’m saying
it even one nore time before | finish. They re making
$20 to $40 an hour, and they work anywhere from 20 to 35,
40 hours a week. So, for that, araiseis -- it’'s unfair
to our industry.

That’s all | really wanted to say. Wuld anyone
like to ask me any questions?

COW SSI ONER CENTER:  Thank you.

We have -- do you want to go first, Julie, for
t he Chanmber peopl e?

MS. BROYLES: Good afternoon, M. Chairmn,
menbers. If | can find the m crophone here, |I'm Julianne
Broyles, with the California Chanber of Commerce, and I'm
very pleased to be able to talk to you today.

The m ni mum wage is an issue of concern to

certainly a significant nunmber of small businesses in

GOLDEN STATE REPORTING
P.O. Box 5848
Monterey, CA 93944-0848
(831) 663-8851



10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

71

California. And I’mnot here today in opposition or in
support, but to add sonme points for you to consider as
you deli berate these very inportant issues.

The m nimum wage in California certainly, as
it’s been discussed by other speakers, is where people
with no skills start their career, for the npost part.
And as they gain skills, as different research that we
will be submtting to the Comm ssion as part of our
comment s, indicates, 40 percent of them are earning
substantially nore than the m ni rum wage after just the
first four nonths, and al nost 60 percent are earning even
hi gher anmounts by end of their first year as their skil
base goes up

Some ot her issues that don't seemto get
menti oned very often is the issue of what the m ni mum
wage has as an inpact on other parts of a business’
operation. Now, | renmenber the last tinme this whole
i ssue was being discussed by the Conm ssion, and | got a
call froma reporter. It was a young reporter fromthe
Los Angeles going, “lI amvery upset. | just canme back
fromgetting a cup of coffee next door and I felt | just

had to call someone who was involved in the m ni nrum wage

process to conplain about it.” And | said, “Wll, what
is the issue?” She said, “Well, there’s a notice on the
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front of this shop saying that as a result of the
increase in the m ninmum wage, that they were raising
their menu across the board by about 4 or 5 percent” -- |
don’'t think it was any higher than five. And she said,

“l want to know, isn't it illegal for an enpl oyer to pass
on the m nimum wage i ncrease to their custonmers?”’

(Laughter)

MS. BROYLES: | said, “No, it’'s not. It’s what
normal | y happens.” And anypl ace where an enpl oyer can’t
or a business can’t, the reason it costs you noney is
produci ng your product or your service usually is passed
on to the consumer. And that’'s rather a vicious cycle
t hat you see ensue. You have the m ni mum wage worker
who’ s saying, “I’m not maki ng enough now to nmake ends
meet; therefore, the m ni num wage shoul d be increased.”
If the m ninmum wage is increased, then the business then
rai ses the prices of whatever they’'re doing to -- you
know, for their product or their service, and then that
m ni mrum wage wor ker then, of course, is going to be
paying nore for that product or service, therefore
necessitating yet another increase in the m ni num wage.
So, you do have a cyclic effect as a result.

But ot her ways that m nimum wage i npacts a

business is possibly -- and it’s sonething that | have
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researched before -- the workers’ conpensati on insurance
premum price, in that for every 25 cents, on average,

t hat the m ni rum wage goes up, you have about a $30-
mllion increase on the workers’ conp prem uns throughout
the state, overall, on average, because as business

peopl e know, your workers’ conpensation insurance is

first calculated on the size of your payroll. If the
payrol|l goes up, there’s a -- as a -- and we cal cul at ed
this -- of course, that’'s with a

-- certain nunber of enployers who probably have m ni mum
wage workers as a significant part of their workforce.

You can see how the increase really can add up, how you

have just a -- you know, at the very beginning of this,
there was tal k about an $8.50 increase -- you' re | ooking
about a $750-mllion increase in workers’ conp rates

across the board, just with what they’ re di scussing as
t heir nunber.

And, again, that’s probably not what’s going to
be the prinme issue for this board, but certainly that
shoul d gi ve you sone food for thought.

Sone other issues that you may want to consi der
is what California is right now Now, these are nunbers
either fromthe Bureau of Econom c Analysis in

Washi ngton, D.C., that advises the White House on the
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condition of the econony, or fromthe Bureau of Census.
And these are all from 1998 and 1999 nunbers.

An issue that -- sone of the nunbers that you
m ght find of interest, but per capita income, on
average, in California, is $27,503. That puts us about
thirteenth in the rank of all the states in terns of per
capita incone. But you have to think about what we al so
do in per capita taxes. Per capita taxes, we are nunber
four in the country, and we are nunber two in the country
with the escal ation of taxes over just the |ast year.
Taxes went up in California over a year -- froma year
ago to now by 6.6 percent. Fromwhere they were in per
capita taxes, they’ ve gone up 11.4 percent overall

Addi tional ly, when you | ook at these nunbers,
you have to think there are other ways to make California
an affordable place for people to work and | eave. And
that’s really what you have an obligation as a
Comm ssi on, because you're supposed to | ook at what nmakes
California affordable for everyone, not just m ninum wage
wor kers, but for everyone in the state. And you have to
| ook at what the inpact is on, say, housing cost, what --
and figure in, if you do this, what is the increase in
tax rates that m ght ensue, what is the increase and the

i mpact on insurance rates, what does this do to nmake
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heal t hcare nore or |ess affordable, what does this do to
make the cost of a meal nore or |ess affordable.

And all these things have to -- |I’m hoping are
going to be sitting in the back of your m nd as you | ook
at nunbers and different deliberations concerning m nimm
wage, because it’s not an easy task. |’ m hoping, at
times, as we go through these hearings, to provide nore
and nmore econom c information to you on this issue. And
again, the California Chanber has not taken a position on
the increase in the m ninmum wage at this tinme because
there is not a concrete nunber, unless the Comm ssion is
going to set one today, that we can actually provide
specific coments on.

But at this tinme, | certainly hope that you wll
| ook at the California Chanber of Commerce as a resource.
We have over 11,000 nenbers, alnmpst 12,000 nenbers now,
who enpl oy over three and a half mllion workers in the
State of California. And through our |ocal chanbers,
we're able to reach out to about a few hundred thousand
enpl oyers, to provide informati on and data for this
Commi ssion. So, | hope you will take them up on that.

COW SSI ONER CENTER: Ms. Broyles -- so
everybody understands, what we’'re doing here, we're

statutorily required to do.
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MS. BROYLES: Yes, | understand that.

COW SSI ONER CENTER:  And we’ Il be conducti ng
wage boards.

| know we -- M. MCarthy and I, we sat with
anot her conmm ssi oner when they were doing the initiative,
and hopefully, the enployers don't do “the sky is
falling” and start doing away with the senior citizen
di scounts, before we conduct all our business, in
restaurants again. That’s not very nice.

MS. BROYLES: | don’'t think I was saying the sky
is falling. |1’masking for you to consider how to make
the sky not fall and make sure that, if you re | ooking at
i ncreasing the m ni rum wage, that you do so in a
reasonabl e manner and based on reasonabl e facts.

COW SSI ONER CENTER:  And we wi Il do that.
Thank you.

MR. HEI DT: Good afternoon, conmm ssioners. My
name i s Horace Heidt, and | currently the president of
Sher man Oaks Chanmber of Commerce. We’'re a small chanber
in the heart of the City of Los Angeles, and we're
commtted to protect the rights of our small business
menbers.

| guess the best way to give us notoriety is we

are in Wally Knox’s district; he is our Assenblyman. And
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one of the main reasons | appear today is we have tried
for years to explain sone of the needs of our businesses
in this district at our Government Affairs Conmttee
meetings, and we really haven’t had a good response. W
really feel we haven't been listened to. And |’ m hoping
-- hoping that this board will take a little tine to
consider that this great State of California is nmade up
of nore than just entry-level enployees. There are --
there are many people in the state -- | think we have 33
mllion residents and 16 mllion workers. And we have to
consider all of them

And | would like to echo, before | start, one
thing that | think is the biggest m stake any of us can

make politically in this state, and that’s not |istening

to the will of the voters, because when you don’t |isten
to the will of the voters, nobst young people conmng in to
our country or growing up here lose the will to be

involved in politics. They feel that they re not
|istened to, why even -- why even care? Wy even
partici pate?

So, | really think it’s inportant to listen. |
don’t know this year there’ s been an agenda not to listen
to the smal |l business owners, because | believe all the

statistics show that the growth in enploynment in this
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state cones fromsmall business. That is sinply a fact.

Qur menbership is nmade up of nom and- pop
restaurants, shopping malls, doctors, drugstores, grocery
stores, car dealers, insurance, manufacturers,
conmmuni cati on busi nesses, retail stores, bank, apartnment
conpl exes, theaters, artists -- go on and on -- they are
all small business people. They are all small people
that started at the bottom of the businesses and worked
very, very hard to becone owners and managers of their
conpani es.

Those smal |l busi ness owners are having a very
tough time today maki ng ends neet. |’ m an apartnment
house owner. | happen to have 80 percent older, retired
people in nmy conplex. W re under rent control. Because
we have ol der people, | have to have a large staff to
take care of them Last night, one of the husbands of
one of the residents went out and no one knew where he
was. | was at ny business to eleven o’ clock trying to
| ocate himand placate the fears of his wife. That takes
a step. That takes extra tine.

If the wage, the entry-level wage, of ny staff
menbers keeps on going up, and also, if AB 60, which ||
di scuss later, is applied, we have to cut down on our

staffing. W can’t have the nunber of people to care for
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t hese people. And | just feel the state isn’'t going to
be there at el even o' clock at night to see that these
peopl e are cared for.

So, there’s really two sides to the story, and |
think there are other ways of hel ping these good peopl e
that are here today that are concerned about affordable
living. There' s other ways to help them

My biggest problemw th m ni nrum wage, it’s
across the board. It’s one suit fits everybody, one wage
is for every industry. | just think that’'s absolutely
absurd. That is not scientific, it is not flexible, it
is not workable. | don’t know what the problens are with
other owners in different industries. | know one of ny
enpl oyees is a nurse, and she has to work two jobs to
make ends neet
-- to make ends neet, but she does work those two jobs.
And she’s happy to doit. And Il -- | can't -- | know
that industry is very concerned about AB 60, but that’'s
anot her subj ect.

The ot her ways that | think the m ni mum wage
shoul d be taken care of is, | would feel better if you
woul d pinpoint the industries where there are the
greatest abuses and try to do sonmething for that

particul ar industry, instead of just blanketing every
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single enployer in the state. | nmean, | think it’s
pretty cavalier that you think you know t he probl ens of
every enployer in the state. W’re in the business of
provi di ng goods and services and do the best job we can.
And we have very individualized problens, so you could
pi npoi nt i ndustries.

Anot her thing, | really feel, in this country,
this great country of ours, that m ni num wage is a
federal issue. It should be set by the federal
governnment, not each individual state, because if ours is
hi gher than the next state, then we have a conpetitive
di sadvantage in this state.

And | agree and will echo, of course, the
speakers before nme: mninmm wage is an entry-1|level wage.
It’s a starting wage for kids in high school, for people
that may want a second job, for people that want to neke
sonme extra noney. But when you raise m ni nrum wage,

you're just raising the cost of living in California.

Every service will go up. The cost of a babysitter wll
go up, the cost of food will go up, the cost of getting
gas will go up, the cost of electricity will go up. Al

the city services, all the costs of your apartment wll
go up. | look at it like a high junper that’s supposed

to go over six feet. So, you raise the m ni mum wage so
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it’s only five feet, but by raising the wage, you' ve got
to raise the bar another foot. So, you re really just
maki ng the cost of living nore in this state. And the
nore it costs, the |less people will be able to live here,
and the | ess conpetitive we will be in this now world
mar ket, world econony, which we have.

| have a few nore coments, and | thank you for
listening to ne.

Taki ng away m ni nrum wage also, | feel, wll take
j obs away from people. Enployers will be caught. W
feel, as enployers, that we contribute to society by
hiring the people. That’'s how we make a difference. W
want full enploynent for our country and our state. Wth
rai sing the m ni mum wage, we will be not allowed to hire
more people. We will actually maybe have to reduce the
nunmber of people. And small businesses are supposed to
be the engine for creating nore enploynent.

Finally, I would just like to say that raising
t he m ni rum wage rai ses the cost of doing business across
the board and will deal a severe blow to the prosperity
of our state. We need to be nore conpetitive. W need
to hire nore people.

Again, | will say there isn’'t one person in ny

busi ness that is working now at a m ninum wage. They are
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all working far above it. But for the very first job,
before I got to know what their skills were, before |I had
the ability to see if they were interested in the type of
work that | do, it gave nme a chance to hire nore people
than |’ m able to do.

| thank you very nuch for |listening to ne, and
|’ msorry that | was not el oquent enough to discuss this
i ssue. But please don't forget small businesses.
They' ' re the engi ne of prosperity in this country, and
they have to be able to make it too. And if you want to
| ook at any statistics, | ook at the nunber of businesses
goi ng out of business in this state. Look at the nunber
of bankruptcies. | would | ove to have sone report on the
record nunber of bankruptcies that are going on this year
with small business, because they can’t make it. They
can’'t make ends neet.

Thank you very nuch.

COW SSI ONER CENTER: Just a question. And Dan
Gal pern testified earlier, fromthe California Budget
Process (sic), and it showed, after the initiative passed
and the m ni num wage i ncreased, that unenpl oynent went
down in California.

MR. HEI DT: Enpl oynent went down?

COW SSI ONER CENTER:  Unenpl oynent went down.
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MR. HEIDT: That -- that may be due to other
factors. There's a trenmendous influx of people into
California. You renmenber that Hong Kong has now becone
part of China. There was a nmass exodus fromthat -- from
that country to California, bringing a |ot of nobney and a
| ot of people here. There are many ot her reasons why
California has | ess unenpl oynent right now.

And one of the problens for enployers that
really needs to be considered, we’'re having a hard tine
finding qualified enployees. You know, we honestly need
peopl e that speak English, because ny old -- ny ol der
tenants speak English. And | have to have sonmeone t hat
can cone to themand talk to them in nmy industry. And
we need nore qualified, educated workers.

And | nmention as another alternative, as other
people did, nothing is nore inportant than education, and
trade schools and training. |If you want to take noney
and put it somewhere, put it into educating our people in
our state and training themto do a good job so we can
serve each other better, because that’'s all we're doing.
We're serving each other. W’ re supplying goods and
services to each other. And there has to be a
relationship between your qualifications and how hard you

work and the result and what the business does in its
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goods and services. If you just get it automatically,
you just automatically get this and you don’t have to do
anything, it creates havoc with the enpl oyer-enpl oyee
rel ationshi p.

COW SSI ONER CENTER: Any nore questions?

MR. HEI DT: Thank you.

COW SSI ONER CENTER: Do you have anyt hi ng?

(No response)

COW SSI ONER CENTER: Thank you.

|"ve got a list. Do you want nme to call nanes
or junp up or --

MS. BROYLES: Sure.

COW SSI ONER CENTER:  All right. | lost it now
al ready.

We’ ve got Sandra (sic) Frohlich.

MS. FROHLI CH: Sondr a.

COW SSI ONER CENTER: Sondra. That’'s why --
t hey just junped up.

MS. FROLICH: A very common chal l enge for
peopl e.

|’ m Sondra Frolich. |I'mcurrently the executive
director of the Sherman Oaks Chanber of Commerce. |[|’ve
been i n Chanmber managenent for nore than twenty years.

And I would like to nake a couple of coments from ny
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experience.

When the initiative was proposed for the ball ot,
one of our gas station owners -- and | shouldn’t say -- |
had all these thoughts that a gas station was one of the
m ni mrum wage places -- the owner said, in the course of
t he Chanmber’ s di scussi on about the pros and cons, that he
didn't really like to hire sonebody at m ni nrum wage, but
he found it very necessary. The reason he didn't like it
is that he recognized that it was not going to support a
famly or the mpjority of the needs of nost individuals,
but in hiring, it was necessary because of the training
when sonmebody was just starting in the business. And his
goal was that that enployee, for six or eight nonths at
t he outset, would have become better skilled and,
consequently, would be pronoted, both to nore
responsibility and a higher pay.

And | think that is the attitude of a great many
busi ness owners. It would appear from sonme of the
remar ks from sonme of the enployees they may not believe
that the business owner has that at heart, but | think a
great many of them do.

Anot her thing that, again, disturbed ne earlier
when enpl oyees were speaki ng about working at m ni num

wage and having no benefits, | don’t think they are aware
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of how many smal | busi ness owners have no personal
benefits. | could take you into the south San Fernando
Val |l ey and introduce you to busi ness owners who have no
medi cal insurance for thenselves, who | ack many of the
things that are commonly considered to be enpl oyee
benefits. And so, the fact that the m ni mum wage
enpl oyees are not being provided with those benefits is
per haps not as unique as many of us m ght believe.

Also, | would like you to take into
consideration the many | egislative mandates that are
bei ng pl aced on busi ness ownership these days. |It’s not
only the workers’ conp percentage goi ng up, of which
Jul i anne spoke, but it seens as if every session of the
Legi sl ature addresses sonme business enpl oyee-rel at ed
probl ens, and they end up saying, “Well, the business
owner can just take care of this problem” And so, there
are a great many pressures and additional expenses beyond
j ust paying wages.

Thank you.

COW SSI ONER CENTER:  Thank you.

Any questions?

(No response)

COW SSI ONER CENTER: Jim | don’t see your nane

on here. You probably can’t talk here.
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MS. FROLI CH: Pardon ne?

COW SSI ONER CENTER:  No, | was talking to Jim

Abr ans.
MS. FROLICH:  Oh.
MR. ABRAMS: It’s on the one outside.
COW SSI ONER CENTER: Okay. Then we’'ll let you
tal k.
(Laughter)
COW SSI ONER BROAD: Can we vote on that?
COW SSI ONER CENTER: No. Be courteous.
(Laughter)
MR. ABRAMS: Thank you, M. Chairman and nenbers
of the Industrial Welfare Conm ssion. |’m Ji m Abrans,

executive vice president of the California Hotel and
Mot el Associ ati on.

And I'd like to take perhaps a different tack
with respect to this whole issue, because | think
statistics, to the extent that they are thrown out at
this kind of proceeding, can be very m sl eading. And
while it’s true, for exanple, that California has the
| owest unenploynent that it’s enjoyed in many, many, many
decades, we still have the highest unenploynment rate in
the country. So, it can go both ways, and | think that

m sses the point, quite frankly.
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And a coupl e of people who have spoken today,
and sonme of the questions that some of you have asked,
have pointed up what | think is, hopefully, an avenue
that you will explore, and that is to take the m ni mum
wage and not apply it across the board, one-size-fits-
all. The gentleman fromthe Sherman Oaks Chanber of
Commerce told you this. And | think that as we go
forward in the wage board process, people in the public,
enpl oyers and enpl oyees, need sonme gui dance from you.

For example, | think we need to pinpoint exactly
what it is that you want to know about or the wage board
wants to know about, in ternms of what the m ni mum wage is
designed to do. M. Pulaski read fromthe code, fromthe
Labor Code. And that is certainly what the |egislative
mandate of this Comm ssion is. However, the statistics
that you hear thrown around or tal ked about -- let’s take
$8.00 an hour, for exanple, to hit the poverty line for a
fam |y
-- I will submt to you that the m ni nrum wage i s not
designed to deal with a famly of two people, three
peopl e, four people. And how big is a famly? W heard
a number of people talk this norning, earlier on, about
dependents, two, three, four, five dependents. Should

the m ni rum wage be a function of whether | have five
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dependents or two dependents? | submt to you that, no,
it should not be.

The m ni rum wage, as | think many people
originally envisioned it and, | believe, got lost in the
mx, is to-- 1 would submt to you, is to deal w th what
it takes to take care of the health and wel fare, proper

costs of living, of a single enployee.

Now, | think if you say to yourself, “W have to
presune that people don’t live by thenselves -- many of
them do -- but that people live in famly units, and

t herefore we have to be able to support a famly,” that’s
-- that’'s saying basically that two people doing the sanme
work, we’'re going to pay everybody as though you are
married or have a significant other and you ve got a |ot
of dependents. And that becones the floor, when, in
fact, that is not what it takes to supply the proper
costs of living for someone who is an individual

enpl oyee.

So, | think it is incunbent upon the Conm ssion
to tell the public, which will conme before you and
testify at the wage board hearings and subsequent
hearings on this issue, is the m ni mum wage designed to
take care of a hypothetical single person, a famly of

two, three, or four, because dependi ng on what you sel ect

GOLDEN STATE REPORTING
P.O. Box 5848
Monterey, CA 93944-0848
(831) 663-8851



10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

90

as your target, what you feel your legislative mandate
is, right or wong, it will focus and change dramatically
t he outcone of the testinony that’'s presented to you and,
| submt to you, the outcone of your own individua

del i berations.

Secondly, I think it’s critical to |ook at --
and whether it’s a famly or one person, whatever you
decide is the target of the m nimum wage mandate fromthe
Legislature -- | think you need to say to yourself that
the m ni rum wage needs to focus in on, with sonme degree
of individuality, but not worker by worker -- sone degree
of individuality based on that person’s circunstances.

For example, | think it’s very critical that you
| ook at the whole issue of tipped enployees. And while |
appreciate what M. Broad says, that Labor Code Section
351 and sections around that have been held by the
California Suprenme Court to preclude a separate, |ower
m ni nrum wage for tipped enployees, | think it is
i ncunbent upon this Conm ssion to not only nmake deci sions
that the m ni num wage, for exanple, will or will not go
up, or go up by so many dollars, or whatever else, but to
find out really what it takes to best serve the needs of
t he enpl oyees of the State of California. And if you,

for exanple, cone to the conclusion that there should be
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a separate m nimum wage for tipped enployees, | think it
is inherent in your duty and | think you have a mandate
to tell the Legislature, “W suggest to you that you, the
Legi sl ature, | ook at the question of whether or not there
shoul d be -- Labor Code Section 351 should be anended to
permt some sort of a -- either a |ower m ni num wage for
ti pped enpl oyees or a tip credit, which is conmopn
t hroughout the United States, with the exception of about
four or five states.” The fact that the | aw today may
prohi bit you fromsetting up a separate, |ower, or
different m ni mum wage for tipped enpl oyees does not
preclude you from voicing your opinion, based on all the
input -- this is where the input conmes from is through
the Industrial Welfare Conm ssion. You re the only ones
who really have the hearings all around the state. And
if you conme to the conclusion that a |egislative change
is needed, | think it is your obligation to tell the
Legi sl ature, “Here’ s a suggestion.” Obviously, you can’'t
order themto do anything, but you can make suggesti ons
based on your input. You are the experts, and you have
the ability to go and get information.

The sanme thing is true with the comment, as it
was stated in the earlier hearing. People had testified

in favor of being able to go on 12-hour days. |
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appreciate that AB 60 doesn’t allow that at the present
time. But if, in the course of your hearings, you cone
to the conclusion that that is a good social goal, then |
t hi nk you have the obligation -- | think you certainly
have the right -- the mandate fromthe Labor Code to tell
the Legislature and the decision-makers of the state that
this is sonething that they should | ook at as a desired
soci al goal

| also think it’s inportant to | ook at the fact
that this affects a great many people. They are
teenagers living at honme, supported in other
ci rcunstances, who are getting their first jobs and for
whom their skill |evels are, at best, perhaps mnimal, in
ternms of what the enployer needs. And | think that it is
certainly within your right to say that we are going to
recogni ze that differential, and that we are going to
recogni ze that people who don’t have a | ot of work
experience, who are just brand new to the workforce,
shoul d perhaps be -- we shoul d perhaps provide incentives
for employers for hiring these people by recognizing the
fact that their productivity |evel, when they first enter
a |lot jobs, when their job skills are not yet refined --
shoul d perhaps be different than the m ni nrum wage for

soneone who is working full-tinme, is on his or her own,
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with or without a famly, depending on where you set the
target.

And also, | would like to propose to you that
you let it be known whether or not you are willing to
take testinony, whether you're willing to consider what |
wll call a systemof setoffs. And |I'’m speaking strictly
for nyself -- I’m not speaking on behalf of the Hotel and
Mot el Association, and | haven't asked ny board whet her
they think this is a good idea or a bad idea -- but |
think that, as the lady fromthe Shernman Oaks Chanmber of
Commer ce who spoke -- and | apol ogi ze for forgetting her
name -- it is true that a great many people don’'t have
any benefits. But | think that if you assune, for the
sake of argunment, that the m ni mnum wage should go up --
|’ m not advocating that -- that enpl oyers who now provide
benefits that really make it possible for people to have
a better standard of living, whether it’s health
i nsurance, transit assistance, childcare assistance, 401K
pl ans, whatever it happens to be, health clubs, whatever
it is, that if you make up a list of what you feel are
socially desirable goals, things you want to do for
wor kers to make their standard of living better, | would
submt to you that one of the best ways to do that is to

tell an enployer that, “We are going to raise the m ninum
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wage” -- and I’'ll just use this as a hypothetical; I’ m
not advocating raising it, or certainly not to the $8.00
that M. Pul aski recommended -- but, “However, if the XYZ
Hotel or the ABC Restaurant or So-and-So Service Station
provi des healthcare benefits or provides childcare,
provides transit assistance, that there ought to be a
tradeoff.” | would submt to you it ought to be a
dol l ar-for-dollar tradeoff, not below the $5.75; if |I'm
not getting that, then you go back to square one.

But, for exanple, in the case of healthcare, in
our small office we have ei ght people, and we pay about
$250 a nmonth for healthcare for our enployees, for a

single enpl oyee, nore if there’s a dependent. And that

works out to -- if you figure 160 hours a nonth, that
wor ks out to what? -- about $1.50 an hour, give or take a
little bit. | would submt to you that if | gave an

enpl oyee $8.00 an hour, he could not, on that difference
between the $5.75 and the $8.00, take that nobney and go
out and buy himthe kind of healthcare that the enployers
provi de through group coverage. And if | provide that

ki nd of benefit, should not |I have an incentive to do
that, particularly if I don't now provide it? | would
submt the answer is yes. W all would |Iike enployers to

provi de heal th insurance.
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But secondly, what you're doing is taking away
the incentive for an enployer to take away sone benefits
t hat he now provides them And | think it is certainly
true that -- or we m ght argue that raising the m ni num
wage throws people out of work or not, but it’'s certainly
true that enployers in many industries, not across the
board, but certainly many industries, have to |look at the
| evel of benefits they provide. They may not now be able
any longer to provide healthcare to their enpl oyees. And
they say to the enployees, “lI have to now have you pay 10
or 20 or 30 or 40 or 20 percent a nonth towards your

heal th i nsurance because | can’'t afford to pay 100

percent of it,” or “lI can no |onger contribute anything
to your 401K plan.” So, while it m ght not necessarily
i n unenpl oyment or disenploynent, | think that if you as

a Comm ssion decide this is sonething you' re interested
in, I think you need to tell the public, “Come to us and
tell us what are you providing in the way of benefits,
what does this cost you per enployee or per work unit,
what ever else it is?” How can we | ook at nolding
sonething that’s truly creative instead of the usual
‘Don’t raise the mininmumwage,’ ‘Raise it to $3 mllion,
and it ends up sonewhere in the mddle or it doesn’'t

change at all? | think the Conm ssion needs to tell the
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public that conme to these wage board heari ngs what kinds
of creative opportunities and ideas that you' d like to
hear about, what kind of information do you want, so that
you don’'t get the same old rhetoric. And I don’'t nean

t hat di srespectfully of anybody’s coments; it’s where
we’ ve been.

And | think -- | think the key, really, to go
forward -- and I don’t know, M. Center, if you re going
to be announci ng the kinds and nunbers of wage board
heari ngs and pl anning or anything else, what kinds of
boards, at the beginning of the year, but I think it is
time for the Conm ssion to start to focus in on really

who the m ni num wage is designed to help. And that w ||

determ ne an awful | ot of what is done. | think you
shoul d | ook at sone creative ways. | would suggest to
you -- ny personal suggestion -- that | ooking at

incentives to provide extra benefits or not | owering
exi sting benefits is a good social goal and needs to be
factored into the m ni mum wage equation, and that | ooking
at brand new hires, people who are living at hone, who
really have an independent source of incone and |iving,
needs to be factored into the equation as well.

Thank you for your tine. 1It’s been a |long

nmorning for you, but 1'd be happy to answer any questions
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t hat you have.

COW SSI ONER BROAD: M. Abrams, you know, |
have that strange distinction of actually being a
busi ness owner, a small business owner, with two
enpl oyees, so | feel your pain. But also, | think I'm
deeply famliar with the advantages of being a snmal
busi ness owner that this society provides. And while
there’s a | ot of npaning and groaning here, there are
signi fi cant advant ages.

In terms of the incentives that our society
provi des, one need not go any farther than the Tax Code
to look at the incentives that enployers are given to
provi de these benefits. They are 100 percent -- they can
be witten 100 percent off against your inconme in any
gi ven year. Beyond that wite-off, how nuch of a subsidy
do the taxpayers of the United States pay to | ow wage
enpl oyers to keep them you know, in their Jaguars? |
mean, that’s really ultimtely what it cones to.

MR. ABRAMS: May | respond?

COW SSI ONER BROAD: Pl ease.

MR. ABRAMS: M. Broad, with all respect,
sincerely and personally, if this is going to be a debate
about tax credits and small busi ness enployers driving

Jaguars and the salaries of CEOs of Fortune 500
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conpanies, then -- and | nean this sincerely, Barry, with
respect -- that’'s not where | believe this discussion
shoul d go.

The Tax Code says that ordinary -- expenses
incurred in the ordinary -- necessary and ordinary course
of doi ng business are deductible. There are a |ot of
t hi ngs, educati on expenses, and things like that. There
are a |l ot of enployers who, right now, cannot afford to
provi de healthcare. |If they did provide healthcare, they
could probably wite it off. They can't afford it.

So, nmy question to you as a body responsi ble for
the health and wel fare of the whole econony and the
enployees in it, in a roundabout, very connected way, is,
“I'f you raise the mninmm wage, is there a social value
intelling an enployer that we would also |ike you to
provi de healthcare? You can’t -- we really don’t think
we can make you do both. You can provide better
heal t hcare for that enployee because you are a group than
t hat enpl oyee can provide on his or her own, no matter
how high we raise the m ninum wage, within reason. And
therefore, we want to at |east consider whether that is a
proper thing to do.” I1'mmnot telling you it is or it
isn"t, but I think if the Comm ssion says, “Dam it,

enpl oyers are driving Jaguars and they’ ve got 100 percent
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tax write-offs,” | think a golden opportunity wll be
m ssed.

COW SSI ONER McCARTHY: Yeah. | think there are
sone excel |l ent suggestions here. | don’'t know how t hey

are practically inplenmented.

And this is a little off of what you said, but |
know a | ot of m ni nrum wage enpl oyees do not receive
benefits. But among those who do, | suspect one has to
take into account that a major increase in the m ninum
wage will lead to a reduction in the benefits of those
who do receive benefits.

MR. ABRAMS: Tax write-offs -- a 100 percent tax
wite-off doesn't nean it is still a profitable good
thing for a business to do.

COW SSI ONER McCARTHY: No. And as evidence of
that, I would cite a man | greatly respect, Assenbl yman
Knox, in tal king about AB 60 this norning before us. |
mean, what he pointed out is there’'s sonething out there
called a market, and the effort on the part of the
heal t hcare i ndustry to reduce base pay to kind of
conpensate for the increase in overtine pay is indicative
of that. |’m not necessarily supportive of that, but |I'm
just saying there is a market out there. And that’s not

the only consideration, and maybe not the nmgjor

GOLDEN STATE REPORTING
P.O. Box 5848
Monterey, CA 93944-0848
(831) 663-8851



10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

100

consideration, but it is sonething to be taken into
account, as well as your own suggestions.

COW SSI ONER CENTER: Thank you, M. Abrans.

MR. ABRAMS: Thank you very mnuch

COW SSI ONER CENTER: Any ot her speakers on the
m ni mum wage?

(No response)

COW SSI ONER CENTER: W th that, we'll adjourn
until 1:15, and we’ll -- it’s 45 m nutes.

(Thereupon, at 12:30, the public neeting was

recessed for lunch.)

--000- -

AFTERNOON SESSI ON

--000- -
(Tinme noted: 1:20 p.m)
COW SSI ONER CENTER:  Thank you.
Ri ght now | want to introduce Marcy Saunders,
who’s the State Labor Conmm ssioner. She’' s got sone draft
| anguage on their interpretation of AB 60, and she’'d I|ike

to comment on that.
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MS. SAUNDERS: Good afternoon.

| have presented to you today our
interpretations -- Division of Labor Standards
Enforcement -- interpretations of AB 60. Just let ne
explain to you that it’s taken us approximtely two
mont hs, with the work of Counsel M| es Locker, sonme of ny
ot her attorneys, and ny senior staff. W have done a | ot
of research, and investigation, and studying into this
bill to bring forward to you these interpretations.

These interpretations for enforcenment of that
bill wll go into effect on January 1st, and we’|l
continue to enforce the bill based on these
interpretations, unless we hear sonething different from
the IWC, either changes in wage orders, anendnments to
regul ati ons, or new regul ati ons.

And if you have any -- if you questions, 1’'d be
happy to answer them

COW SSI ONER BROAD: Madanme Labor Conm ssioner,
with respect to construction, mning, drilling, and
| oggi ng, what is your -- what is your interpretation of
how they will be dealt with starting on January 17?

MS. SAUNDERS: | included in the packet that I
gave you -- it is an interpretation, but unless sonething

happens ot herw se, unless you address the issue
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concerning those four industries prior to January 1st as

to being exenpted or included, they will automatically be
i ncl uded on January 1st, in -- for overtinme, under AB 60,
and everything else that is involved in AB 60, not just

t he overti ne.

COW SSI ONER CENTER: Did you cover themon a
specific wage order?

MS. SAUNDERS: No, we did not. W just said
that our interpretation of the statute, AB 60, is that --
we felt that those four industries were covered, unless
sonebody on the IWC -- or you voted differently prior to
January 1st.

COW SSI ONER CENTER: Thank you.

|’ve msplaced it. Could I get another copy
t 00?

MS. SAUNDERS: Sure.

COW SSI ONER CENTER: | don’t know where | put

COW SSI ONER BROAD: Yeah, ne neither
COW SSI ONER CENTER: Yeah. We need copi es.

Go ahead.

COW SSI ONER DOVBROWSKI : | have -- it’s a |lega

question, maybe, for Marguerite.
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What is our authority before January 1st on the
four industries?

MS. STRICKLIN: The statute doesn’t go into
effect until January 1st, so the Conmi ssion can’t act
until after that date.

MS. SAUNDERS: Correct.

COW SSI ONER McCARTHY: Are we not in the
position -- do we not have legal authority to grant those
exenpti ons under prior authority today?

MS. STRICKLIN: No. |In order to act on any
i ndustry not covered -- if the position is that they are
not covered, and that’s the position that the |IWC has
taken in the past -- with the advent of AB 60, if you
bel i eve they are covered and you want to exenpt them
t hen you have to call wage boards, get a finding fromthe
wage board, hold hearings, and then act. And there’'s
nothing in AB 60 that would allow you not to have wage
boards, as far as | see it.

COW SSI ONER CENTER: So, we coul d open that
wage board today, for those industries?

MS. STRI CKLIN: But you' d have to have
recomendati ons for wage board nmenbers. You coul d ask

that --
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AUDI ENCE MEMBERS: (Not using m crophone) Can’t

hear you.

MS. STRICKLIN: You're going to have to get
recommendati ons for wage board nmenbers. In your packets,
there’s a -- information on wage boards, with the statute

and the regul ations, as well as a sunmmary.

The Comm ssion could vote, under 1173, if that’s
their position, to open wage boards on all four of those
i ndustries.

COW SSI ONER CENTER:  Thank you.

Thank you, Ms. Saunders.

COW SSI ONER McCARTHY:  But -- I'msorry. Could
| --

COW SSI ONER CENTER: |’ m sorry.

COW SSI ONER McCARTHY: |’ m sorry, Chuck.

COW SSI ONER CENTER: | thought you were

finished.
COW SSI ONER McCARTHY:  Yeah. It was ny fault.
But if we determ ne that they, these industries,
have operated, even if it weren't witten, but that they
have operated under exenptions and were considered by the
Comm ssion to have operated under exenptions, would the

sanme rulings apply, in terns of wage boards, or what?
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MS. STRICKLIN: If the Comm ssion takes the
position that AB 60, as of January 1st, includes those
four industries, in order to exenpt them you would have
to call wage boards.

COWM SSI ONER McCARTHY:  wel |l - -

AUDI ENCE MEMBERS: (Not wusing m crophone) Can’t
hear!

COW SSI ONER McCARTHY: But if we took the
position that they were not included because they were --
can we do that? -- that they -- in other words, that they
have exenptions, that they are considered exenpt?

COWM SSI ONER BROAD: | don't think that the
Conmi ssion has the authority to take a vote on whet her
soneone i s exenpt -- is excluded or included under AB 60.
That’'s for the courts to determ ne. They either are or
they are not on January 1.

And fromny opinion, it’'s pretty obvious that
they are. As such, it seens that we can convene wage
boards to determ ne, for exanple, whether we want to have
one wage board cover all four industries, one wage order
cover all four of those industries, or four, or three, or
two, or to consider any possible exenptions within those
i ndustries that we -- that we're lawfully permtted to do

after conveni ng wage boards. But | don’t think we can
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vote today and, you know, with that vote, exenpt those
i ndustries. | don’t think we have the power to do that.

COW SSI ONER CENTER:  And | woul d agree with
that. So does our attorney.

MS. STRICKLIN: That’s correct.

COW SSI ONER CENTER: Yeah. Okay.

What |1'd like to do now -- | know we have sign-
up lists, but I think, in order to get out of here, we
need to expedite it a little bit. So, |I want to go off
the list and bring up industries, and so maybe we won’t
duplicate the testinony.

Ch, yeah. First we have our draft proposals for
our interimorders that we’'ll vote on in January. And we
have two drafts, and we’d |ike to choose one to put out
t oday.

So, I'd entertain a notion to adopt the draft
that we were provided later on in the day, since the
ori gi nal one.

COWM SSI ONER DOVBROWSKI @ So noved.

COW SSI ONER BROAD:  Second.

COW SSI ONER CENTER:  All in favor?

COW SSI ONER BROAD: Excuse ne.

COW SSI ONER CENTER: Okay. Go ahead.

COW SSI ONER BROAD: 1'd like to do one thing.
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COW SSI ONER CENTER:  Okay.
COW SSI ONER BROAD: |'d like to add, on Page 2,
after it says, “No person” -- under Section 3,
“Adm ni strative, Executive, and Professional Enployees,”
in the second sentence of that paragraph, it says,
“No person shall be considered to be
enployed in an adm ni strative, executive, or
pr of essi onal capacity unless the person is
primarily engaged in the duties which neet the
test of the exenption and earns a nonthly salary
equi val ent to no”
-- it should say --
“ -- of no less than two times the state m ni mnum
wage for full-tinme enploynment.”
|’d like to add the followi ng sentence:
“Labor Code Section 515(a) mandates that the
Comm ssi on conduct a review of the duties which
meet the test of the exenption, and that any
heari ng conducted pursuant to that subsection be
conducted no later than July 1, 2000.”
So, what |’mdoing is making a substitute notion
t hat we adopt the second proposal with that change.
COW SSI ONER CENTER: Okay. Do | have a second

on the substitute notion?
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COW SSI ONER COLEMAN: | wil .

COVM SSI ONER CENTER: All in favor of the

substitute notion, “aye.
(Chorus of “ayes”)
COW SSI ONER CENTER:  Opposed?
(No response)
COW SSI ONER CENTER:  All in favor of -- the
substitute notion passes.

All in favor of the first notion to adopt this

draft regulation to distribute at the end of this

hearing? AlIl in favor, say “aye.

Ch, a question?

COW SSI ONER DOMBROWSKI @ Just one comment to
the public, that there’s a -- it is a draft interim order
that we had tried to work on. We don’t have consensus on
all items in this order. And the intent, fromny
perspective, is to get a docunent out there that gives
everyone sonething to |l ook at and to comment on over the
next whatever it is until our next neeting. So, this is
very nmuch a work in progress, and | want to enphasi ze
that to people, that we do need to hear fromyou after
you see this thing and give us sone feedback.

COW SSI ONER CENTER: Okay. And that’'s -- and

we need to get input on these orders, but we need to have
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this typed up. | don’'t know if we can get that done or
not, Christine, from-- and fax it down today if we can.

All right. W want to commend Christine. She’'s
been working very hard. M chael’s here to help too.

So, we have a notion and a second. All in
favor?

(Chorus of “ayes”)

COW SSI ONER CENTER:  Opposed?

(No response)

COW SSI ONER CENTER: Motion passes. Thank you.

Yes. And if you don't get it, it’ll be
publ i shed on the Web site, or you can wite to the
I ndustrial Welfare Conmm ssion in Sacramento.

Now I"d like to bring up the representatives

fromthe -- oh, sorry -- fromthe construction industry,
t he worker guys -- or the construction guys, not the
wor ker guys, and the mning, logging, and oil, if we can

all sit up here. But first we want to go to
construction, and in any order you guys so choose.

MR. STREET: M nane is Terence Street, T-e-r-e-
n-c-e, last name Street, S-t-r-e-e-t. 1’mthe chief
executive officer and president of Roebbel en Contracting
in northern California. W’re also a nenber of the

Construction Enpl oyers Associ ation, which represents
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approxi mately 100 buil ding enpl oyers. Again, |I’'m
speaking to purely the construction industry.

We are in support of AB 60. | think our biggest
confusion is how it eventually is going to inplenment
itself, which | think will be through the wage boards.

We currently have approxi mately 400 enpl oyees on
t he payroll now. W are represented by a collective
bar gai ni ng agreenment, and we do encourage the paynment of
overtine. One of the key reasons that we have that’s
notivated us to encourage the paynent of overtine is to
di scourage, as much as possible, the use of overtinme, and
that is the main reason my superintendents and project
managers -- purely the safety issue. | think we're in an
i nherently dangerous industry. | think the Legislature
has spoken in a very definite fashion with the
| egislation that went through this |ast year that safety
shoul d be a major concern to anybody in any industry
com ng up this next year

We have found that prolonged periods of
overtinme, our accidents becone -- we beconme nuch nore
susceptible to accidents fromthe crews being tired.

It’s a very physical job site -- industry that we’'re in,
and it’'s a problemthat we try to avoid and stay away

from So, | think that’'s what 1'd like to say on that.
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That’ s what | woul d say.

COW SSI ONER CENTER:  Any questions?

(No response)

COW SSI ONER CENTER:  Thank you, M. Street.

MR. HAKEL: Good afternoon. |’ m John Hakel,
H-a-k-e-1. 1'mthe executive director of Governmenta
Rel ations for the AGC of California, the | argest general
contractors trade group in the state.

You already have ny witten testinony, but I
just wanted to go over a few points that 1'd like to
reconfirmand see if you have any questions about.

AGC of California believes that there have been
-- a historical precedent has been established and that
t he Comm ssion should continue to exenpt construction
fromits regulations. |If it cannot facilitate this first
request, then the Conmm ssion should initiate discussions
with affected parties and devel op a separate wage order
that will neet the needs of the industry and its workers.
I f the Conmm ssion agrees with a separate wage order, then
the AGC is requesting a tenporary delay on the
i mpl enentation of the regulations until the affected
parties can draft nutual, acceptable regul ations.
Finally, the AGC of California is requesting that due to

the conplexity of this act and the continui ng dial ogue
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surroundi ng he inplenentation of the act, that a
nor atori um be placed on its enforcenent procedures.

In closing, |I'"m speaking on behalf of the AGC of
California and its 1,100 nenbers statewide. It should be
acknowl edged that AGC is available to the Conm ssion as a

conprehensive resource to the question that’s being posed

t oday.
Thank you.
COW SSI ONER CENTER: Excuse ne. So, you
di sagree with M. Street that -- you're still |ooking for

exenptions to overtinme? Wrking excessive overtine is
safe in your industry?

MR. HAKEL: | think we have to go back and
di al ogue with that. W do realize that, with the type of
work we do have, the nost inportant part of any job site
woul d be safety. But | think we have to, | think, sit
down with the -- with the Conm ssion and go over sone of
t hose points.

COW SSI ONER CENTER: Thank you.

Any questions?

Yeah, go ahead.

COW SSI ONER DOVBROWSKI : Excuse ne. Hell o?

Did you testify on the bill when it was in the

hearing in the Legislature? Wre you involved at all in
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t hat regard?

MR. HAKEL: | don’t believe we did. To the --
to the extent of actual testinony, that |’m not sure of.
| believe we had witten testinmony. Were we there
physically? | do not know

COW SSI ONER DOVBROWSKI :  And then, if | heard
you right, one of your requests was for a noratorium on
enforcement. Is that --

MR. HAKEL: Until we know exactly what the
| anguage and how you are to enforce it. | think it would
be sonewhat difficult until we know exactly the | anguage,
for our contractors to make sure that we are on the true

extent of this effort.

COW SSI ONER DOMBROWSKI: | guess | -- you're
asking | egal questions, aren’t you? | don't -- | don't
know i f we have any authority to do -- | nean, the | aw

becones the | aw on January 1st.

MR. HAKEL: Right. And that we do know, but the
exact definition of it, the actual inplenmentation of it,
| believe, fromwhat |I'’mhearing, is still being -- this
is why you re going around the state --

COW SSI ONER DOVBROWSKI @ Correct. Correct.

MR. HAKEL: -- to get the |anguage so we, as

general contractors, know the full breadth of what it is.
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And if we're -- once we know the full breadth, | think
the inplenmentation of it will be nuch easier for general
contractors to follow so we will not be in any type of
vi ol ati on.

COW SSI ONER DOVBROWSKI ;@ Okay. | guess -- and
| do have to apol ogi ze, because | did not get to read the
Labor Comm ssioner’s docunent yet, but maybe it’'s spelled
out in there, so -- the way it goes down.

COW SSI ONER CENTER: A question. Are you nore
-- | think the Labor Conmm ssioner will be enforcing in
January. | don’t know if we could even request her to
not enforce the law. Are you speaking nore to the actua
wage orders that cover --

MR. HAKEL: | would think -- right, until we
realize exactly if we do go to any wage order and there
are time limts as it relates to that enforcenment part of
it, then we'd like to hold off until you're done going
down that path, and so our nmenbers have to abide by those
certain rules. Does that nake sense to you?

COW SSI ONER CENTER: | don’t know. Let’s think
about that one.

Any nore construction industry people?

MR. MARTENS: Good afternoon, gentlenen --

| adi es and gent!| enen.
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Barry, | haven’'t seen you in a long tine.

COWM SSI ONER CENTER: Cl oser to the mke, if you
can, please.

MR. MARTENS: My nane is Janes Martens. |
manage a trucking conpany that deals exclusively in
transportation of construction commodities. And |’ m not
sure that the transportation exenption is going to fal
into my arena or not. |I’mquite confused on, literally,
where |’ m going here, w thout seeing these docunents that
you drafted and now anended and nade sone changes,
because this will make a dramatic inpact on the
California trucking construction industry, which | know
quite well. And there are about 8,000 small enployers in
this business, with probably two to four or five drivers,
and maybe a handful of fifty conpanies that have in
excess of 25 or 30 trucks. And the inpact of overtine on
t he delivery of construction products is going to be a
maj or -- major, mpjor inpact on the -- definitely the way
t he construction industry receives our prices, our
delivery contracts. Everything is going to be upside
down, unless |I -- unless | can be assured that the
transportation exenptions falls to construction trucking.

COW SSI ONER BROAD: Well, the first question to

ask yourself is whether your industry was originally
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covered by Order 9. That is to say, was it considered --
and | just don’t know the answer, and | think you should
probably talk to the Labor Comm ssioner’s office, because
if it’s considered part of the trucking industry as
opposed to construction --

MR. MARTENS: | spoke to sonebody, and he
believes that it is exenpt, but he has not got
enf orcenent orders of what AB 60 is going to do. So, you
know, he’'s in the same dilenm as --

COWM SSI ONER BROAD: Well, nothing in what we
are doing affects the trucking industry exenption that’s
contained in any of the wage orders.

MR. MARTENS: Any of thent

COW SSI ONER BROAD: It is in all the wage

orders.

MR. MARTENS: | can take that to the bank?

(Laughter)

COW SSI ONER BROAD: M ght not be nuch of a
deposit.

(Laughter)

MR. MARTENS: Well, not to bel abor the dilemm
that we're in, because, you know, these -- the industry

delivers all of its commpdities by the ton, not by the

hour. 85 percent of it is delivered by the ton. And
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it’s totally controlled by the contractor on the other
end as to how fast he wants it and how sl ow he wants it,

and whet her he wants it after three o' clock in the

afternoon, so nostly we’ll be on overtime hours.
COW SSI ONER BROAD: Well, | believe, in al
i kel'i hood, that you -- that dunp truck operations are

consi dered covered by Order 9, as all other trucking
operations. And there has always been that exenption.
So, if there -- which covers you if you are -- if your
drivers’ hours of service are regulated by DOT or the
California H ghway Patrol -- and there’s nothing that
we' re proposing that alters that.

COW SSI ONER CENTER: But you -- just a comment
-- you mght want to, you know, talk with the Labor
Conm ssi oner, because if you' re delivering but you' re in
the actual construction project, |like you' re delivering
asphalt, where you' re actually pouring the asphalt out
there -- | don’t know. You need to talk to the Labor
Comm ssi oner on that.

COW SSI ONER BROAD: Ri ght .

COW SSI ONER CENTER: That could be a different
i ssue.

MR. MARTENS: Okay. So, that would be the Labor

Conmi ssi oner.
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COW SSI ONER CENTER:  Yeah.

MR. MARTENS: Well, | will speak to them

COW SSI ONER CENTER: Any nore construction
i ndustry?

(No response)

COW SSI ONER CENTER: How about m ning?

AUDI ENCE MEMBER: (Not using m crophone) |’'m
sorry. \Wat?

COW SSI ONER CENTER: M ni ng.

MR. GLADFELTY: M. Chairman and nenbers, Pau
d adfelty, representing the California M ning
Associ ation. Let nme make a couple comments with regard
to m ning.

We believe that the mning industry really
shoul d be viewed on two segnents, one of which is netal
m ni ng, the other of which is other types of m ning.
Wth respect to netal mning, we believe that the | aw as
it relates to overtine provisions and prem um wage rates
are covered under previous |egislation, which is
Bust amante | egi sl ati on, AB 739.

Wth respect to other types of mning -- rock,
sand and gravel, and so on -- we certainly believe that
the Industrial Welfare Conm ssion has the authority to

regul ate this industry.
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We | ook forward to working with the | ndustri al
Wel fare Comm ssion with respect to whether or not mning
shoul d have a separate wage order or whether or not it
shoul d be consolidated under manufacturing or sone other
wage order. We don’t have a position at this tine on
that. But | can tell you that there have been m ning
operations that have, in the past and currently, operated
under the manufacturing wage order.

COW SSI ONER CENTER: Thank you.

Any questions?

(No response)

COVM SSI ONER CENTER: Next is the tinmber

i ndustry.
MR. BIRENBAUM We're still on m ning.
COW SSI ONER CENTER: Oh, mning. |’msorry.
MR. Bl RENBAUM  Thank you, M. Chairman.
Charl es Birenbaum wth Thelen, Reid & Priest. | was

asked to cone before the Conm ssion, so | thank you and
t he other conmm ssioners, the Labor Conm ssioner, chief
attorney of the Division of Labor Standards Enforcenent
and ot her nenbers of the public.

The reason the California Mning Association
asked ne to nake a brief statenent before you is because

of my involvenment in the enactnment of AB 739. That goes
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to the subject just nmentioned, that conpani es engaged in
underground m ning, or have plants or snelters for the
reduction and refining of ore, should be specially
treated. And to address a point made by one of the

conm ssioners earlier, you do have the jurisdiction to
interpret AB 60; that’'s clear. What we want to nmake sure
is that you interpret it in a way that is consistent with
anot her statute, AB 739. That's essential, because if
you create a conflict between the statutes, it wll
create confusion and it will dash the hopes and interests
of many workers in plants and snelters for reduction and
refining of ores and netals.

The plain | anguage of AB 60 gives you that
authority, but also, it leads to that conclusion. The
statute expressly addresses virtually every industry.

And even though the industries covered by AB 739, which
is in Labor Code Sections 750, 750.5, 751.8, was before
the Senate and the Assenbly, they chose not to include it
in AB 60. In Sections 517 and 1182.3 through 1182. 10, we
have mention of the ski industry, commercial fishing,
heal t hcare, horse racing, pharmacists, outside sales,
organi zed canps in agriculture, and railroad enpl oyees.

Ot her industries are nentioned by the five wage orders

that were the subject of the repeal of daily overtime by
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this Conmm ssion in January of |ast year, Wage Orders 1,
4, 5, 7, and 9.

Even though these very specific industries and
wage orders were referenced, those conpanies and
enpl oyees covered by AB 739, Labor Code 750 et seq., were
not. They were deliberately left out. And it’s
essential that this Comm ssion honor the statutory intent
there, the legislative intent there in that statute.

It makes a | ot of sense because 750 and the
enpl oyees it regulates is broader than AB 60. It puts
greater -- greater inpositions on enployers in that
i ndustry before those enployers can enjoy the kind of
overtinme rights the statute provides. |In essence, it
provides for up to 12 hours of straight-time work in the
m ning industry. VWhy is that inportant to the mning
i ndustry? Enpl oyees have to travel fromvery far to get
to their places of work. |If straight-time shifts up to
12 hours were no |onger permtted because this Conm ssion
deci ded AB 60 extended to those enpl oyees and their
enpl oyers, they would have to work nore days per work and
commute nore, which would affect their personal |ives,
their income, and all the things that they sought under
AB 739.

The | egislative history of AB 60 supports what
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| murging you to do. The supporters of AB 60 were very
careful to point out that the purpose of the statute was
to renedy the IWC actions in repealing daily overtine in
the wage orders | referenced earlier. It was not
intended to affect Labor Code Section 750 and AB 739.

We submitted a statenent to the Conm ssion which
makes these points in greater detail, so | won't hamer
it any further. But I will point out one thing: the
| ndustrial Welfare Conm ssion has “welfare” in it for a
good reason. It’'s the welfare of the working public in
the state. And as the next speaker will address, the
enpl oyees of enployers in plants and snelters for the
reduction and refining of ore and netals in this state
demanded the AB 739 result. It was worked out with
organi zed | abor in the legislative process and was agreed
to by every essential mjor group involved. So, we hope
that you interpret AB 60 in a way that is consistent with
AB 739 and permts the continued practice of 12-hour

shifts at straight time in that industry.

Thank you.

(Appl ause)

COW SSI ONER BROAD: | have a question.
Well, | tend to agree with you; it’s a nore

specific statute. It wasn't dealt with by AB 60, and
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therefore, if we adopt a wage order affecting the m ning
i ndustry, it should include those provisions that are in
the statute, which are binding, | believe, on this
Comm ssi on.

My question goes to, if we do a wage order,
you’' re not saying that we don’'t have the jurisdiction to
put in that wage order other things that are normally in
wage orders that -- you know, |ike breaks, rest tine,
meal periods, all those issues -- tenperature -- there’'s
a whol e series of things beyond sinply overtinme and the
amount of overtine.

MR. Bl RENBAUM Ri ght .

COW SSI ONER BROAD: So, | want you to coment
on that.

MR. Bl RENBAUM  Sure. Thank you

Two points. One is that to the degree the
Conmi ssion decides to issue a wage order, the first
question will be whether the Comm ssion has jurisdiction
to do it. Insofar as any wage order for the kind of
enpl oyees covered under Labor Code 750 is involved, |
think it would be ultra vires, neaning out of your
jurisdiction, to issue a wage order that conflicts with
that statutory schene.

VWhet her you have jurisdiction to regul ate those
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enpl oyees in other ways that do not conflict with that
statute is a separate issue. | don’'t have the answer for
that right now M hunch is that you probably do, but I
don’t have the -- | have not studied that issue
sufficiently to give you a good answer on it.

COW SSI ONER BROAD: Thank you.

MR. Bl RENBAUM The only other point there
that’ s suggested by your question is whether you can
i ssue an exception for people covered by Labor Code
Section 750 under Section 515 of AB 60. And | believe
t hat you cannot if you don’t have jurisdiction over them
inthe first instance. And | think that’s the w ser
interpretation to ensure that we don’t have a conflict
bet ween AB 60 and AB 739.

COW SSI ONER CENTER: Thank you.

MR. WTT: M. Birenbaum are you finished?

Ckay. I'mKimWtt. |’mthe manager of human
resources for the Viceroy Gold Corporation

Again, we'd like to attest here that there is a
di fference between netal m ning and any of the other
aggregate operations. Qur enployees conmute an average
of an hour and a half to two hours each way to work each
day. We were approached by the enployees in the early

‘90’ s, and because of the statute, 750, we were not able
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to allow them extended work shifts.

I n 1995, when the | aw passed, we saw great
i nprovenent in norale, and we’ ve seen an inprovenment in
safety. Qur enployees are able to spend nore quality
time at hone, as was testified in the -- in the Assenbly
hearing earlier. They're able to work in a situation
where they cut one third of their comute tines out.
Each year, our enployees working the schedul es permtted
by 750 and other sections, are able to see 14 weeks of
famly tinme per year, because of the way the schedul es
work. There isn’t a problemw th safety, because we’ve
seen an inproved safety record.

In 1995, when we took the poll of the Nevada
operations working the 12-hour shifts used in netal
m ning, 18 out of the 20 operations in the State of
Nevada were working the extended shifts.

Agai n, our enployees vote each year. Since the
i mpl ementati on of 750, each Decenber we have conducted
el ections, and 100 percent of our enployees have voted to
continue this schedul e.

We woul d appreci ate any assurance you can give
to us in maintaining 750. |If there are other wage orders
for the other m ning industry conpanies, we would be nore

t han happy to help work through the details or provide
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you with any information you need.

Thank you.

THE REPORTER: Your card, please.

COW SSI ONER CENTER:  Thank you.

Anybody el se fromthe mning industry?

(No response)

COW SSI ONER CENTER:  Ti nber i ndustry.

(No response)

COW SSI ONER CENTER: All right. How about oi
drilling?

MR. SULZER: Good afternoon, Chairman Center and
menbers of the Conmi ssion. M nanme is Ken Sul zer. |
represent the California I ndependent Petrol eum
Associ ation, the Association --

AUDI ENCE MEMBERS: (Not using m crophone) Use
t he m ke!

MR. SULZER: -- the Association of Energy
Servi ce Conpanies, and the California |Independent
Petrol eum Association. Wth nme today are Dave Lefler,
fromWestern Drilling, and Rod Eson, from Venoco.

As you know, our industry has historically not
been covered by the IWC's orders, as we’ve discussed.
The DLSE has -- | want to clarify a couple of -- a couple

of brief points before turning it over to Ron and to Dave
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-- but I want to make a couple of prelimnary points.

The DLSE has termed this, in various forms, as
an “exenption,” an “exclusion,” an “exception,”
“noncoverage.” To clarify the position of at |east our
i ndustry, we are just not covered. That is our |egal
position currently, as we sit here today.

It is also our position that we are not covered
by AB 60. This doesn’t cover our industry, despite
comments by the comm ssioner. The legislative counsel’s
di gest doesn’t say anywhere in it that our four
i ndustries are covered, so we respectfully disagree with
t he Labor Conm ssioner and Assenbl yman Knox. He may have
understood that construction and oil and other industries
were included. | don't believe his colleagues
under st ood t hat .

What 1'd like to do is two things today. 1°'d
like to let M. Eson and M. Lefler provide sone factual
context on two different parts of the oil industry. And
there are different parts of this industry, and | think
it’s inmportant for the Conm ssion to understand what
t hose are. And second, |1'd like to supplenent the
comrents | nmade on Novenber 15th regarding sonme very
narrow | egal issues with respect to the ability of the

IWC to include the oil industry in an interimwage order,
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assum ng that -- for purposes of argunent, that AB 60
covers the oil industry.
Wth that, I'Il turn it over to Rod Eson.

COW SSI ONER McCARTHY: Could | make -- could |
make just a comment -- could | just nmake a comment on
your remarks first?

Wth regard to your saying you didn't -- with
regard to Assenbl yman Knox, | m ght point out he did not
say that he thought that -- if | heard himcorrectly, he
did not say that he thought that oil, mning, and | unber
were covered by AB 60. He was only addressing

construction. And then, when he was asked if he thought

construction was covered -- perhaps it’'s one’s
interpretation of the English |anguage -- he -- he -- it
was | ess than conpelling -- he said, “l believe so.”

Now, common English usage says that that is |less than an
absol ute conviction.

But whatever it nmay be, I'’msure he -- and he
doesn’t speak for the rest of the Legislature in ternms of
t heir understandi ng whether they were covered either.

COW SSI ONER CENTER: Being a | obbyist in the
Legi sl ature, sonmetinmes people vote on things they don’t
understand too. It happens once in a while.

MR. ESON. M. Chairman, nmenbers, ny nane is Rod
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Eson, E-s-0-n. |’m executive vice president and co-
founder of an oil conpany based in Santa Barbara. And
t he conpany is Venoco, V-e-n-o-c-o0. W’re a conpany, one
of the larger independents, headquartered in the State of
California, with approximtely 190 enpl oyees. About 100
of those enployees work in our offshore facilities,
either on platfornms or on on-shore facilities that are
specifically related to offshore platforns. We produce,
both within the state water, nmeaning within the three-
mle limt of the coastline, as well as on the outer
continental shelf or federal waters.

| would like to first give you a little bit of
an idea what kind of work these people do and why we feel
the i nplenmentation of AB 60 would put a hardship on our
enpl oyees. The type of work they do is typically a
seven-on, seven-off, nmeaning they work seven days
straight, 12 hours a day. This is both the people on the
platforns as well as on the facilities. In mny cases --
which isn’'t the case for our conpany, but a |ot of other
conpani es -- people that work on the platfornms alternate
wi th people that work on-shore.

As you can well understand, the ability to
produce oil and gas safely is a trenmendous concern to

everyone, so it’s extrenmely inportant that these people
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understand all the processes involved, fromthe point at
which the oil is extracted and the gas is extracted to
the point that the oil and gas go into marketable |ines.
There’'s a |l ot of processes that go on. Any glitch al ong
the way can create a release of gas to the atnobsphere or
an oil spill, and no one wants that. | think the

i ndustry has proven over the last thirty years that it’'s
got an exceptional environnmental record, fromthe
standpoint in the last thirty years total average anount
of oil that has been released into the ocean from any
spill whatsoever, from 27 operator platforns, averages 28
barrels a year. To put that in perspective, off the
coast of Santa Barbara called G| Point, we have

approxi mately 5,000 gallons every day of oil that’'s

| eaked into the ocean from natural seepage.

What this would do to our enployees, it would
decrease their flexibility. Many of these enpl oyees,
which, I will say, on the offshore platforns and on-shore
facilities, are very highly paid enployees -- these are
not m ni mum wage people. These people typically make
bet ween $50, 000 and $70,000 a year. They're very highly
skilled. This is not a physical |abor industry, it is a
technology -- an industry that uses sonme brawn, but

certainly requires the use of the brain.
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If we were to inplenent the AB 60, it would
really unnecessarily burden these enpl oyees. Qur
enpl oyees very much appreciate the conpressed wor kweek.
Many of them have second jobs. A lot of them as in
ot her industries, prefer to live as many as 150 or nore
mles fromtheir point of departure. And these people go
to platforns either via helicopter or boats, depending
upon the distance out and currents. In sonme instances,
in sone state platforns, the people actually go hone at
ni ght and don’t spend the night on the platform but they
still work the 12-hour days.

These peopl e enjoy, many of them a second job.
We have enpl oyees that are in fam |y businesses during
their 26 weeks of off time that they work. A |lot of
t hese people do volunteer work. They enjoy the
opportunity to spend their quality time with their
famlies, to understand and have the ability for
participation in their children’ s school activities.

Safety and environnent, as | nentioned, is our
primary concern. One of the things that we have found in
this industry, and a | ot of conpanies have found the sane
thing that we have, which is really in contrast to
construction: nost of the accidents in our business tend

to happen in the first hour of shift work, primarily
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because it’s not a physical operation that we' re dealing
with, so it’s not a fact of being tired. Typically,

acci dents occur because you have a change of operator.
Sonmeone may have nade a change to the status quo and did
not properly transfer that information to the next
operator. So, we’'ve found that it typically is on the
first hour of work.

If we were to nmake ot her arrangenents, as has
been suggested -- “Well, sinmply put a third shift on;
that’ || take care of your probleni -- in a lot of the
platform stations, there aren’t roons for an additional
sixty or seventy people to be spending the night out
t here. You obviously then have a 16 hours or so of
wasted down time. It’s tough enough for a | ot of these
guys and wonen to have 12 hours of down tinme between
working. They are very interested in getting the job
done, doing it right, and getting -- and getting hone.

One of -- and I think that probably the bigger
reason for that, there are not enough workers if we
decided to add a third shift. Quite frankly, it’s very
difficult today to get these skilled workers working in
the oil industry. Everybody today sees the high gasoline
prices and they think, “You must be doing really well.”

| think that it’s inmportant to understand that’'s -- a | ot
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of that is taxes and refining, but you only have to go
back two years to | ook at the |lowest oil prices of ninety
years. At that point in tinme, we |lost 12,000 workers
fromour industry, many of themfromthe offshore set.

So, if we wanted to go get those third-shift people, we
couldn't do it.

In summary, to inplement this would nean,
basically, it’s additional cost to the conpanies,
addi tional cost and burden to the enployees. |If you add
addi tional costs to these offshore operations, which you
need to understand are now in the hands of independent
conpanies -- with one exception, Exxon, all of these
platforns are held by independents. Why is that?
Because the majors that previously opened them found the
econom cs declining. So, these are marginal fields, and
t hese i ndependents are nuch better at keeping them
operati ng.

So, what can happen with increased costs, you're
goi ng to have premature abandonnent on the fields, you'd
have additional costs and overhead to the oil conpanies,
and with premature abandonnent of the fields, just

because we don’t produce offshore doesn’'t nmean it won’t

be consuned. We produce 800,000 barrels of oil in
California, and we consunme 2.3 mllion. What that neans
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is there would be increased tanker traffic. This tanker
traffic would be under foreign flags, with a lot |ess
control than we have over our offshore platforns today.
Utimately, that could possibly nean even hi gher gasoline
prices.

Thank you very nuch for your tine.

COW SSI ONER CENTER:  Yeah. Just a commrent,
maybe a question.

Ri ght now, your industry considers itself not
covered by AB 60, and the Labor Conm ssioner would
possi bly disagree with that -- disagree with that in
January. In order for the Industrial Welfare Comm ssion
to di scover what’s going on with the industry, we have to
convene wage boards to interview affected workers and the
enpl oyers to possibly provide exenptions. Until we can
do that, then you' re going to naybe be covered under
overtinme. Wuld you support a separate order for your
i ndustry? Otherwi se, you possibly will be under Order 4
or sonme other order.

MR. ESON: | don’t want to speak for the entire
industry. | think that Kimw |l be addressing that, from
a broad perspective. This is ny own view.

COW SSI ONER CENTER:  Well, until that position

is taken, then, we can’t help you. That’'s a problemfor
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us and for you, | think.

Thank you.

Question?

COWM SSI ONER COLEMAN: | have a question. Were
you surprised to learn that you were covered?

MR. ESON: We were surprised to hear that --
yes, that we were covered. W assuned we were not, which
is why we did not get involved in the process in the
Legi sl ature.

COW SSI ONER COLEMAN:  Okay. So, you weren’t
i nvolved in the AB 60 discussions?

MR. ESON: No. We just assuned that we were not
covered.

COW SSI ONER CENTER: Back to -- originally, |
was involved in the early, early drafting of the bill.
But once | got reappointed to the Industrial Welfare
Commi ssion, | pulled out of it. 1In early discussions
with our people, we always considered all workers to be
covered in California. That’'s why the bill was drafted
that way. So, it surprised ne a |lot of people didn't
understand that after the bill was passed.

COW SSI ONER McCARTHY: | don’t know if it’'s
rel evant or of any assistance, but as the one nmenber up

here who served the | ongest on this Conm ssion, it
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certainly was the operating assunption -- nore than

assunmption -- it was

-- as far as we were concerned, it was f

act -- as | say,

that your industry was exenpt fromthe wage orders that

were existing, as were the others under

di scussi on today.

COW SSI ONER BROAD: | just had a quick factual

question. How many enpl oyees are enployed on the 27

of fshore platforns,

MR. ESON:

| ot of the conpanies.

all together?

It would be an estinmate, but | know a

400 or 500. Once again, we're talking t

facilities that rel

ate to the platforns,

they are an integral part, and you need

continuity of the -- it’s very inportant

t hese fl ow streans

Probably in the nei ghborhood of

he onshore
because, agai n,
to have

t o under st and

and processes. You don’t want to do

sonething small in the onshore facility and end up

creating a problemin the offshore facility. That’s why

|’ mgetting a ot of this going back and forth. So, I'm

addi ng people that are on the onshore facilities to the

platform In the neighborhood of 300 to 500 people.

COVWM SSI|I ONER BROAD: Well, wouldn’t the -- now

I"'ma little confused. | would assune t

facilities are part of

al ways have been.

You' re not drilling.
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MR. ESON:  No.

COW SSI ONER BROAD: Thank you.

MR. ESON. Thank you

COW SSI ONER CENTER:  Thank you.

MR. LEFLER: Conmm ssi oners, good afternoon. And
|’ m Dave Lefler with Western Drilling of Taft,

California, one of the favorite spots to stop as you
drive through. But we’ re over on the west side of the
valley, in Kern County. Kern County is a |large producing
oil state in itself; we're right behind California. W
produce about 650,000 barrels of oil a day, a trenendous
anount of asset for the |ocal community.

What ny concern is, and our enpl oyees’ concerns,
is that they would | ose the opportunity to continue to
wor k conmpressed work schedul es such as Rod descri bed.

And I'd like to tal k about al so exporting jobs out of
California, because | think sonetinmes we forget what sone
of these actions that we take end up doing. And so, what
| want to talk about a little bit today is that.

We see that the inplenentation of AB 60, the 8-
hour overtinme regulation, into our industry that has been
basically excluded -- not exenpted, but excluded -- over
the years would increase our drilling costs

significantly. Currently, we’'re paying about 25 percent
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more per hour for our drilling crews than they are
anywhere else in the US. So, we' re paying our people
wel | .

The other thing that happens in our industry in
the area is that we have to conpete with other -- other
capital investnents for these conpanies. And so, if our
costs go up, the nunber of wells will go down that are
drilled in California. That nmeans that jobs will be
exported out of California.

Currently, we’'re paying our drillers about $20
an hour. They do get sone overtinme at the current tine,
and so they make $50,000 to $60,000 a year, on these --
on their first job, their daylight job, so to speak. AB
60 woul d increase our costs by another 20 percent, and
therefore we’d be up about 45 percent nore than other
areas and regions within the U S. So, definitely, we’'d
be diluting out of the area.

One recent devel opnent in our |ocal econony in
Taft was that one of these drilling and service conpanies
went out of business and auctioned their rigs. Their
rigs did not stay in California. They went to Canada,
Okl ahoma, and Texas. Jobs left with those rigs. Each
rig is about 28 people. That's 28 famlies every tine

one of those noves out of the state.
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Al so, our enployees enjoy the 12-hour shifts
because it conpresses their workweek. They work seven
on, seven off, which | think was tal ked about here
before. It provides themw th nore continuous tine off
with their famlies to do the things that they want to
do. Sone of them have second jobs, as Rod had indicat ed.
And sonme of them of course, do a |lot of volunteer work.

Qur enpl oyees cane to us at Western Drilling
just a little over a year ago and asked to go on 12-hour
shifts. W did that. We inplenmented that for them The
moral e i nmedi ately increased. Their safety record
increased dramatically. W’re having about one half of
the incidences -- recordable instances we were having a
year ago, so significant safety inprovenent.

Al so, our enployees have found that they |ike
havi ng two weekends off a nmonth now. Previously, they
had one weekend a nonth with their famlies, and nowit’s
two weekends. They basically work a half a year; they' re
on vacation the other half. 1t’s a wonderful schedul e.

Al so, for comrute, our people travel anywhere
from about 100 to 150 mles to arig site, so they're
traveling a lot, commuting a lot. This reduces the
nunber of times they travel, instead of the traditional

8- hour rotating schedule.
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Anot her itemthat was touched on by Rod is the
increasing fuel costs. | believe that California wl
experience an increase in gasoline punp costs if we
i npl ement this within our industry. As production drops
because of the nunber of wells drilled, so will the mx
of lowcost crude oil from California. And as that
happens, it will be displaced with higher-cost inported
oil. Also, increased tanker activity along our coast
will bring increasing inmports to support California's
lifestyle. And that’s not going to change with a slight
i ncrease in cost.

Thank you for your time and attention. Are
t here any questions?

COW SSI ONER CENTER:  Yeah, | have a question,

or a conmment. |I'mstill bew |dered here. The way | read
the statute, it’s my opinion you' |l be covered. | guess
that’s the way the Labor Conmm ssioner will read the
statute. It will be in court, |I’'msure.

In order for our Conmm ssion -- and again, 1’|
reiterate that -- to investigate your industry, we have

to convene wage boards. And |ater on, you go to court
and you | ose your court case, maybe. Then you’'d have to
conme to us and petition for wage boards. That’'s a |ong

process. It would -- I would think it would be better
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for your industry to convene wage boards right away,
because we’'re not determ ning whether you re covered or
not, we’'re just investigating your industry, for the
wel fare of the workers, which m ght mean 12-hour shifts

on of fshore oil facilities are better for the workers.

You know, | just wonder what your opinion is on
t hat .

MR. LEFLER: | think that’s an area that we’l|
have Ken address. | think one of the real issues brought
up by -- in Leslee’'s question was that we did not believe
-- and we still do not believe -- that we are covered by

this AB 60. The legislative intent, which was given to
us through our Assenbl yman before was that it was not
Knox’s intent to include our industry, or mning, or the
on-site construction in it. And that was their
under st andi ng as a Denobcratic caucus, but that is -- it
got | ost sonewhere in the translation.

COWM SSI ONER CENTER: Yeah, but that’'s --

MR. LEFLER: That’'s just a comment, and that’s
our opinion.

COW SSI ONER CENTER:  Yeah, |1’ m not -- but
again, the statute trunps our regul ation.

Just -- 1'd like to have it -- nmaybe you can

explain it to ne, because | think there m ght be sone
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i ssues in your industry, but we can’t start the process
until the process is started.
MR. LEFLER: We understand that. Thank you for

t he opportunity.

MR. SULZER: | thought I'd rest with the | ast
points. One -- you indicated at the | ast hearing that
you expected to be sued by one side or the other. It may

be that we’ve got a collateral challenge in court as to
the jurisdiction of AB 60. | don’t think that has
anything to do with if there’s any |egal --

AUDI ENCE MEMBERS: (Not using m crophone) Can’t
hear! M crophone!

MR. SULZER: -- there’s any legal reason not to
go ahead with the investigatory process, if it’'s the
| WC' s opinion that our industry is covered, and go
through it. | don't think they're -- | think we can do
them both at the sane tine.

COW SSI ONER CENTER: That we can do wage boards
whet her we think your industry is covered or not? Can
we?

MR. SULZER: You're saying that to ne or asking
t hat ?

COW SSI ONER CENTER:  Yeah. Can we? To

i nvestigate your industry and prepare in case you are
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covered. | think it’s beneficial for your industry.

MR. SULZER: | agree.

COW SSI ONER CENTER:  Woul d you support that?

MR. SULZER: | don’t see any reason why we don’t
-- we'll get back to you -- | don’'t see any reason why we
woul dn”t go on collateral paths. And this kind of |eads
into ny next set of comments, which is really on a
technical |egal issue which really does address the wage
board i ssue.

And that is, we’'ve heard some discussions and
understand that we may be -- our industry may be included
in an interimwage order. Even if these industries are -
- are covered by AB 60, assum ng for purposes of
argunent, our association believes that including us in
an interimwage order would be unlawful because AB 60
does not repeal or elimnate Part Four of the Labor Code,
which is Sections 1171 through 1182-poi nt-whatever of the
Labor Code.

We believe that AB 60 -- nunber one, we believe
that AB 60 did not intend for the IWC to regul ate
previously unregul ated i ndustries, w thout ever convening
a wage board at all, ever. W don't think that’s true.
Obvi ously, for every other industry, there’'s been a wage

board, and they’ ve been exenpted, regul ated, and so
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forth. But there’ s never been a wage board for our
i ndustry.

One reason that’s an appropriate interpretation
here, the wage board -- historically, the wage board
process has been a substitute for other process, to

substitute for the APA, the Adm nistrative Procedure Act,

fromwhich the IWC is exenpt. W don’'t -- we don’t have
-- our industry will never have either one of those
practices ever. W' Il have an interimwage order

governing us w thout ever going through the wage board
process, if we are included in your interimwage orders.

Havi ng said that, Section 517 of AB 60 does say
the IWC can nore or |ess regul ate people covered by AB 60
wi t hout conveni ng wage boards. Inportantly, it does not
say “notw thstanding all the requirenents of Part Four of
t he Labor Code.” That’'s the only requirenent of Part
Four of the Labor Code that AB 60 accepts.

In order to get the oil industry or construction
or mning or logging, to get themregulated in the first
pl ace, because they weren’t -- they haven’'t been
regul ated, you have to convene the process set forth in
Part Four. Okay? |If you believe that wage boards aren’t
required, then you still have to do the other processes

set forth in Part Four of the Labor Code. And t hose
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processes are proposing regulations, sending out a notice
of hearing, | believe preparing the reports of the
public, get to hold hearings on those proposed
regulations in at |least three cities, you have to notify
associ ati ons and enpl oyees of those hearings. And unless
and until the I'WC does this, it follows these processes,
absent -- even absent wage boards, you can’'t validly
regul ate a previously unregul ated industry with respect
to overtine.

The statute could have clearly said none of
t hese requirenents apply, go ahead and regul ate
everybody. It doesn’t say that. The only exception to
Section 1171, et seq., is the appointnment and convening
of the wage boards thenselves. All the other duties of
the IW are still there, they' re still in the Labor Code,
t hey were not repeal ed.

And it’s quite clear that the Legislature
considered this, because it did repeal a couple of
sections, or at |east one section of Part Four of the
Labor Code, specifically. So, they did grasp and
understood this part of the Labor Code was there. At
best for the IWC, there’s a conflict between two
statutes. And | believe that it’s appropriate, however,

t hat the procedures of 1171, et seq., other than
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conveni ng wage boards, nust be followed before there’'s
any valid wage order that covers the oil industry. That
may not be true with respect to all the other industries,
but with respect to those four industries, it’'s got to be
true. It’'s the only way you can read these two statutes
together, if you read the exception for conveni ng wage
boards in Section 517 appropriately.

| nportantly, there’s a recent appellate decision

that’'s as yet unpublished. It’s Baker v. Veico Drilling.
Baker v. Veico Drilling was under the current Labor Code,
not under AB 60, but Veico Drilling does interpret Part

Four of the Labor Code, 1171, et seq. It says those
provi sions are mandatory. They nust be foll owed or you
are not regulated. And on that basis -- on that basis,

Veico Drilling was -- it was determ ned that they were

not regul ated, they were excluded fromregul ati on by DLSE
t hrough the failure of the IWC to go through the other
processes, or the processes in 1171, et seq., Part Four

of the Labor Code.

That’s still in the Labor Code. People kind of
forgot about it, didn't ook at it, and maybe thought the
| anguage “wi t hout conveni ng wage boards” erased that
whol e part of the statute. Obviously, it did not. If

the Legislature intended to do so, it could have said,
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like it said in the last |egislation, “Notw thstanding
the provisions of Part Four.” It did not say that, and

t hose provisions still exist, and they prevent the |WC
fromregul ating our industry in an interimwage order, or
any type of wage order, w thout going through those
processes. That’'s a statutory interpretation point.

Probably the bigger point, and why this is
sonmewhat confusing, is we believe that Section 517, which
says you can put together wage orders w thout convening
wage boards, we don't believe it was intended to regul ate
anybody other than the people who had their 8-hour daily
overtime taken away, people in the wage orders that were
-- that had daily overtine taken away, 1, 4, 5, 7, and 9.
These were previously people who lost their daily
overtime, and the act is the restoration of daily
overtinme. That's the title of it. W don't believe that
Section 517 was neant to cover previously conpletely
unregul ated industries with respect to overtine.

The bottomline of this argunment, | think, is
that if these industries are going to be regul ated, the
Legi sl ature would have to state so. And it turns the
argument on its head: we have to hold wage boards to
hol d an exenption. That argunent -- to create an

exenption. That argunent is wong. You have to hold
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wage boards in order to regulate the industries through
the schenme that’s set up by AB 60, and that is wage
orders, wage boards, and so forth. And that’s still
mandatory, it’s still in the Labor Code. AB 60 did not
repeal it, and the Legislature didn’'t say otherw se.

COW SSI ONER CENTER:  Thank you.

And the Veico decision that’s unpublished,
everybody has. They did not address AB 60, | don’t
think, in that decision

MR. SULZER: No. Correct. They specifically
said, “We’re not addressing AB 60.” However, the part
that |I'’mtal king about is Part Four of the Labor Code.
They did address that and said that’s mandatory. If you
don’t do that, you're not regul ated, period. That's the
hol ding. You can’t -- that part of the Labor Code is
still in there. So, at best, you could argue it
conflicts with AB 60, but it doesn’t conflict with AB 60,
because all AB 60 accepts is the actual convening of the
wage boards thenselves. Oher things the IWC is supposed
to do before putting out a wage order, holding a hearing,
proposing the regulations, doing it in three cities, et
cetera, need to be done before we can be regul ated at
al

So, as of January 1, we are not enconpassed by
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the 8-hour day. And if you were to put in an interim
wage order, say, January 15th, January 20th, w thout
goi ng through the processes in Part Four, it would be
invalid, and certainly as to our industry.

COW SSI ONER BROAD: Okay. So, if that’s the
case, then with respect to the other parts of the bil
that allow us to do things w thout conveni ng wage boards,
we need to hold hearings in three different cities and so
on and so forth. |s that your position?

MR. SULZER: \Which other parts?

COW SSI ONER BROAD: The parts that deal with
hospitals, and deal with stable enployees, and deal with
t he procedures for alternative workweeks, and deal wth
commercial fishing. 1It’s only you guys that that anounts
to?

MR. SULZER: | don’t know the answer to that.
|’ mtal king about these industries that were previously
unregul ated. My comments are limted to those
i ndustries. | don’t know the answer.

COW SSI ONER BROAD: But the statute --

MR. SULZER: But it does create an issue. As
you say it, it does create an issue. Can you regulate

anyone w thout going through 1171, et seq., procedures

ot her than the wage boards?
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COW SSI ONER BROAD: So, then, perhaps if we
were to --

MR. SULZER: | don’t know.

COW SSI ONER BROAD: -- decide wi thout convening
wage boards that we wanted, in a final order to be issued
before July, to permt hospitals to have 12-hour days,
and we didn’t do what you're saying, then our decision
woul d be unl awful and they wouldn’t be able to have them

MR. SULZER: | can’t address the hospitals
specifically, but my position would be you certainly have
valid wage orders. Section 21 says the old wage orders
are still in place, so --

COW SSI ONER BROAD: | believe, M. Sulzer, you
may be hel ping your client, but you re not hel ping sonme
ot her people in this room

(Laughter)

COW SSI ONER BROAD: Now | et nme ask you this
guesti on.

MR. SULZER: The answer is | don’t know the
answer .

COW SSI ONER BROAD: Okay. You and | have
di scussed this bill --

MR. SULZER: Yes.

COW SSI ONER BROAD:  -- many tinmes. It would
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make a very good MCLE course for attorneys. Let ne just
say ny response to what you’re saying.

This is a renedial statute, given |iberal
construction under the precedent of the California
Suprene Court in previous cases. Section 510 applies to
every single worker in the State of California.

You began by saying -- every single enployee in
the State of California. You began by saying, “Well,
where is the oil industry nentioned in here?” Well,
where is any industry nentioned in here? They' re not in
AB 60 because the bill covers all workers.

And | think, in my opinion -- and obviously, you
can take this to a judge who's better prepared to nake a
definitive decision on any of this -- but once you, |
think, agree that this is a statute of general
application, it covers everybody unless you can find an
exenption within the bill. And the exenptions are quite
cl ear, whether there’'s an alternative workweek, and so on
and so forth. Wth regard to your industry, the only
provision of the bill that deals with these four
i ndustries says that the Conm ssion --

“Nothing in this section requires the

Conmmi ssion to alter any exenption from

provi sions regul ati ng hours of work that was
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contained in any valid wage order in effect in
1997.”
Now, | know that the first rule of statutory
construction is plain nmeaning. And | find nowhere in any
wage order of this Comm ssion that there is an exenption

for these industries.

Now, you may be right that -- and you can take
it to court -- you may be right that we can’t, on an
interimbasis, do what we’re doing. Well, then, perhaps

you're just left with the Labor Comm ssioner’s
interpretation that, automatically, every worker who is
not otherw se exenpted falls under Wage Order 4 on
January 1. And that may be where you are.

So, it’s a conundrum | think, for your
position, that any way you |look at it, | believe that
they’'re covered. And the question is whether you want to
-- and you're perfectly free to do this -- whether you
want to resist that legally and, you know, take your case
to court, or whether you want to accept the Labor
Comm ssi oner’s view that these people are covered by Wage
Order 4. And if the Labor Conm ssioner is correct, your
i ndustry will be racking up huge overtine costs, starting
on January 1, irrespective of what this Conm ssion does.

Or you can take the view, | think suggested by our
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chai rman, that perhaps you support conveni ng wage boards
and understand that on a tenporary basis, that the
workers in these industries would be covered under those
provi sions of AB 60 that cover every single worker in the
state.

So, anyway, that’s ny view of it, or response, |
guess. Thank you.

MR. SULZER: Any further questions?

COW SSI ONER CENTER: We’'re here to help.

(Laughter)

COW SSI ONER CENTER: Anybody el se fromthe
i ndustry?

(No response)

COW SSI ONER CENTER: Thank you very nuch.

Labor fol ks, I think.

Scott, do you want to go first? Building trades
and --

MR. WETCH: Thank you, M. Chairman. Scott
Wetch, with the State Buil ding and Construction Trades
Council, on behalf of the nore than 300, 000 organized nen
and wonen of the construction trade in California.

First, 1'd like to say that we -- | want to neke
just a few sinple points. | don’'t want to be repetitive

of what other people have said, but we share the view
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t hat Assenbly Menber Knox made earlier today, that AB 60
clearly covers the construction industry. Moreover, we
feel that the |legislative history and record is clear to
this point. Anyone who participated in the deliberations
with AB 60 was aware the issue of it applying to on-site
construction was out there. Many of the opposition
groups that opposed AB 60 used that very argunent in
their propaganda to | obby against the bill.

Now, what | want to do is ook at the -- first
of all, associate nyself with the opinion of Conm ssioner
Broad in regard to the statutory construction and the
readi ng of
-- the very plain reading of AB 60. A basic tenet of
statutory construction is that there is no such thing as
an inplied exenption. An exenption, by definition, nust
be affirmative. AB 60 covers California workers not
expressly exenpted under the bill or an existing wage
order prior to 1998.

As we all know, and as was stated here just a
few m nutes ago, nowhere in either AB 60 or in existing
wage orders is there an exenption fromdaily overtinme for
enpl oyees in the construction industry. The argunent
t hat sonmehow the construction industry is exenpt by

customis not worthy of serious consideration.
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In regard to testinony earlier fromthe
representative of the Associated General Contractors, we
al so agree, sinply, that the Conmm ssion does not have the
authority under AB 60 to provide sone sort of a
moratorium effective January 1 fromthe provisions of AB
60. The Legislature specifically, in adopting -- in
t heir adoptive deliberations for AB 60, chose to specify
certain exenptions. To use the argunent nade by the
gentl eman representing the drilling industry, certainly
in applying those specific exenptions, they considered
all exenptions and they chose not to explicitly exenpt
the construction industry, and, for that matter, the
drilling and mning and | oggi ng i ndustries.

G ven the testinmony fromthe Labor Comm ssioner
and her plans to enforce AB 60 effective January 1, and
gi ven the obvious confusion and m sinformation out there
anongst the construction sector in regards to AB 60, we
woul d urge the Comm ssion to adopt an interimorder to
ensure that enployees, effective January 1, 2000, receive
daily overtime after 8 hours.

In addition, we would urge the Conm ssion to

issue a notice to this effect, to be posted in

conspi cuous places -- so all enployers in the
construction industry -- we think that’s vitally
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important to clear the air on this issue as soon as
possi bl e.

I n conclusion, we would additionally urge the
Comm ssion to act expeditiously to address the nyriad of
ot her outstanding i ssues regarding working conditions in
the construction industry, and we will look forward in
t he com ng weeks and nonths to work with the Conm ssion
to draft a wage order for the construction industry that
acconpl i shes that.

Thank you.

MR. HOLOBER: Good afternoon, Chairman and
menbers of the Industrial Welfare Conmmi ssion. M name is
Ri chard Hol ober, representing the California Labor
Federation, AFL-CIO. W’ ve just given you some witten
testinmony that covers various subjects regarding
i npl ement ati on of AB 60.

On this question of coverage of these
i ndustries, let me make it very clear that the Industri al
Wel fare Conm ssion and the Legi sl ature have concurrent
jurisdiction over the subject matter of wages and hours
and conditions in California. And in the past, the IWC
had a fairly broad discretion in choosing coverage and
non-coverage. That discretion is now considerably

reduced as a result of AB 60.
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So, we agree that the chairman’s interpretation
is correct.

What you can do right nowis quite limted in
terms of interimregulations that woul d effectuate AB 60.
The reason you want interimregulations, | think, is to
al l ow everybody in the state, enployers as well as
wor kers, to understand as quickly and as clearly as
possi bl e, what the new law is, what the responsibilities
are of enployers, what the rights are of the workers.

Now, when we drafted AB 60, we tried to save the
Comm ssion a little bit of the headache and some extra
wor k, knowi ng how much work you wi |l be doing.

COW SSI ONER CENTER:  Nice try.

MR. HOLOBER: Right.

(Laughter)

MR. HOLOBER: We think we did do that, although
we’ve got a lot of work to do. And we did that by saying
if an exenption was in a wage orders, which nmeans it is
spelled out in English, in plain, sinple English, in a
wage order that was in effect before January 1st of 1998,
t hat unless AB 60 specifically repeal ed that exenption or
elimnated that exenption, that was grandfathered, that
exenption was still in place.

So, for exanple, there is an exenption for the
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i medi ate fam |y nmenbers of the business owner. There is
an exenption for public enployees. Those are not in
di spute. The | WC adopted those exenptions through a
process that was |awful, and they will remain in place.

So, we get to the question of these four
industries. There is no exenption in any wage order that
was in effect before 1998 for those four industries.
And, in fact, during the prior course of testinony,
heari ngs, discussions with the Director of Industri al
Rel ati ons, the industries that we’'re now tal ki ng about
were all discussed. |In fact, opponents made a real point
of trying to encourage opposition by pointing out that
t hese industries will now, for the first time, be clearly
regul at ed.

Now, we’re not making an opinion here on whet her
DLSE and the Labor Conm ssioner was right or wong in
their discretion that they had under the old regine not
to enforce wage orders. | know there’s a dispute about
that, and we don’t have a position on that. But the
point is, on January 1st of next year, those industries
are covered. W believe the chairman’s correct, that if
they want to ask this Comm ssion for an exenption,
there’s a process. |It’'s a fairly lengthy process, so if

they’'re interested in trying to nove that al ong, they
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woul d be wise to ask for you to begin a review

Let me make one final comment about the
underground mning and snelting industry, because that is
somewhat uni que here. And | was involved, representing
the California Labor Federation, when we negotiated the
bill, AB 739, with the California M ning Associ ati on.
And we woul d agree that that is a unique situation. That
situation resulted froma uni que previous set of
circunstances. |It’s the only industry, private industry
in California, that had an 8-hour day |aw on the books.
In fact, overtine was prohibited; it wasn't a question of
being paid tine and a half. You could not work nore than
8 hours in the underground m ning and snelting industry.

There was a col |l ective bargai ni ng exenpti on.
There was a federal court case, a Viceroy Gold case, that
concl uded that unless there was a nethod for workers not
represented by a | abor organization to also get an
al ternative workweek, that the collective bargaining
exenption would no longer be valid. As a result of that
court case, we canme up with a parallel way, through an
el ection, for workers who are not represented by a union
to have an alternative workweek

In some ways, Section 750 is better |anguage

t han what we had in the wage orders because of sone of
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t he procedures that guide the conduct of elections are
better procedures. So, in fact, we were trying, in
earlier drafts of AB 60, to recomend that the Comm ssion
some of those election procedures. And you' |l have the
opportunity to do that in the spring.

So, with that one special case of underground
snmelting and m ning, which we do believe is regul ated by
anot her provision of the Labor Code, these industries are
covered. There's not nmuch -- there’s nothing the | W can
do, short of conveni ng wage boards to | ook at those
i ndustries. |If you don’t put sonething out to the public
as a courtesy to help themconply with the |law, then
t hose industries are going to proceed at their peril,
because the law is the Iaw, and we trust that this Labor
Comm ssioner will enforce the | aw

We al so have other issues. | don't know if this
is the tinme to address those.

COW SSI ONER McCARTHY: | had some questi ons.
Wth regard to whether -- with regard to whet her these
i ndustries were exenpt, you say they were not exenpt.

Are you saying, then, that they were acting illegally al
of these years in not paying the tinme and a half?

MR. HOLOBER: No. What |’'msaying is, first,

we're not entering an opinion on what woul d have been
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correct or what would have been correct before 1998. |
know that there’s a debate about that.

The point is this: the Labor Conm ssioner, as |
understand it, chose in its discretion not to enforce in
t hose industries. And we believe they will not have that
di scretion on January 1st, because the statute clearly
covers them Your interpretation of wage orders becones
irrelevant on January 1st.

COW SSI ONER McCARTHY: But you don’t have any
opi ni on whether or -- | nean, if you' re saying they m ght
have been acting legally, then you' re saying they m ght
have been exenmpt. |If you' re saying they were not exenpt,
then it seenms, by conclusion, or --

MR. HOLOBER: No. No.

COW SSI ONER McCARTHY: What am | m ssing here?

MR. HOLOBER: Well, we’'re here on AB 60, and
not --

COW SSI ONER McCARTHY:  Well, you made conmments

about what you thought the status was, though, prior to

this.

MR. HOLOBER:. Yeah. MW -- ny -- let ne repeat
my -- if an exenption is in a wage order, spelled out,
clearly spelled out, |Iike nenbers of the imedi ate of a

busi ness owner, public enployees. There are certain
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transportation industry exenptions, cab drivers, there
are certain that are very clearly stated in the text of a
wage order. AB 60 allows those exenptions to remain in
pl ace, until the IWC chooses to convene wage boards and
maybe change those exenpti ons.

If you |l ook at the wage orders, you will not
find any reference in those wage orders to construction,
| ogging, drilling, and m ning. Therefore, as

Conm ssi oner Broad pointed out, they are covered under AB

60.
If you re asking ne to --
COW SSI ONER McCARTHY: No, but you're -- but --
MR. HOLOBER: -- nmmking a legal opinion as to
t he back --
COW SSI ONER McCARTHY: No, |’ m not asking a
| egal -- 1" m asking your judgnent.

MR. HOLOBER: -- back pay owed to workers,

don’t have an opinion right now.

COW SSI ONER McCARTHY:  Yeah. | nean, the
statute doesn’'t say “witten.” It says “exenption.” And
so, I'masking you if you thought they were exenpt or not
exenpt .

MR. HOLOBER: | think |I’ve answered the
guesti on.
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COW SSI ONER CENTER:  Yeah. [It’s ny
under st andi ng there’'s never been formal action by the IWC
to exenpt those industries, and it’s not nentioned in the
orders.

MR. HOLOBER: Well, let me -- | know there’s
been verification in an unpublished opinion that just
cane out. And if you |l ook at Wage Order 4, the | ogical
conclusion there would be, if you | ook at who is covered,
for exanple, bundlers and bill-posters, whatever they
are, I would |ike you to show ne when a wage board was
convened that set -- that dealt with conditions in the
bundling industry and the bill-posting industry, in the
copy-hol ding industry. There's a very lengthy |ist of
specific industries and occupations named. And then
there’s a general statenent that says, basically,
everybody el se.

So, | think that decisionis -- it was w se that
it was not published, because it’'s sinply |ogical.

COW SSI ONER McCARTHY:  Well, | would just add -
- say, with regard to whether or not they had a prior
exenption -- and | think your wording that -- well, that
t he Labor Comm ssioner chose not to exercise their
di scretion, | think the Labor Comm ssioner concl uded they

were exenpt, as did the | W conclude that they were
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exenpt, whether it was
-- whether it was witten or not.

And I"mnot -- now, did the Labor Federation
file conplaints, either with the Labor Conmm ssioner in
years gone by or with the IWC, that you had a group here
t hat was not exenpt that was actually illegally?

MR. HOLOBER: Okay. First, the -- you’ ve got
two agencies. There’'s the Labor Comm ssioner and the
IWC. To ny know edge, the IWC has not addressed this
i ssue. The Labor Comm ssioner had addressed it by
choosing not to take cases that were filed, even though
cases have been filed in those industries.

So, | think this is really nore of an issue for
t he Labor Conmm ssioner. W agree with what we heard
today, which is that AB 60 will cover those industries.
Now, there’'s a process to go through if those industries
want to seek an exenption. But AB 60 is going to be the
law on the 1st. It is a very broad question in terns of
coverage: you' re covered unless there is a specific,
stated either in the bill or wwitten in plain English in
a wage order, saying you're not covered. |It’s not an
interpretation question, whether the Labor Conmm ssioner
made a right or wong decision. W’re tal king about

January 1st, there are newrules. And | think those
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i ndustries need to be very careful that -- you know, they
could very well be racking up a very |arge judgnent if
t hey don’t conply.

COWM SSI ONER CENTER: The reason |’ m doi ng t hese
industries is | think they’re holding a gun to their head
by not putting out wage boards, which |I think we could
probably do if we had the votes -- and I don’t think we
do right now But | think it’s to their benefit to open

up wage boards right now. Let’s not argue whet her

they’ re covered or not, but -- you know, but that’'s ny
opi ni on.
And patient -- the nurses are next, so --
(Appl ause)
MR. McKINNON: My name is Matt McKinnon. |I'm

t he executive secretary for the Machinists Union in the
State of California through the California Conference of
Machi ni sts. And our organi zation represents
approxi mately 100,000 working and retired nmenbers in the
state, working in virtually every industry, including the
four industries that have been di scussed today.

VWere |I'd like to start out is al nost where the
| ast testinony left off. It is very clear to our
organi zation fromthe very begi nning of supporting AB 60

that we wanted no nore | oopholes, no nore holes, and | et

GOLDEN STATE REPORTING
P.O. Box 5848
Monterey, CA 93944-0848
(831) 663-8851



10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

166

the I WC work out where the exceptions should be -- no
exenptions. Now, what happened during the process of the
| egi slation was that there were exenptions nade, and
there were debates and there were negotiati ons about
exenptions. These four industries discussed today did
not get exenptions, and we think AB 60 is very, very
clear on that point.

Now, with respect to the question of having wage
boards and wage orders, we do, however, favor going
t hrough that process. W think that’s the right thing to
do. We think that’'s the fair thing to do. Maybe in the
past in this process, sone folks in |labor didn't feel
that they were treated fairly. That doesn’'t nmean we’'re
going to go stand away. We think that there are reasons
to have wage boards di scuss the conditions in the
i ndustry protected and nake the rules, instead of having
checkerboard rules that were built up over sixty years,
with holes and exenptions and all kinds of things. AB 60
drew a line that’s very, very clear. And fromthis point
forward, we need to have wage boards determ ne where we
go on that.

Of the four industries that are nentioned, the
one that we have the | argest anount of nenbers and ot her

wor kers that work with those nmenbers that woul d be
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affected is in the lunber industry, in the | ogging
i ndustry. And in the logging industry, | deal primarily
with two different conpanies. Neither of those conpanies
cane to testify today. | talked to both of those
conpani es, and neither of them had major objections to
what | was doing. And, in fact, one of them said, “W
wor k people 8 hours a day because it’s safer that way.
The only thing we want to talk to you about is |lunch
breaks, because we have people working out in the cold
and the rain for hours. And can they work through their
lunch breaks? 1|s there a way of working that out?”
That’ s an appropriate place for a wage board to convene
and work out a wage order to figure out what the best
course is in that specific industry.

So, again, clearly, fromthe Machinists Union,
we think AB 60 is clear. W think it drewa line. W
think the exenptions that are in it are in it because
they were negotiated and put init. Otherwise, it seens

to us that there ought to be wage boards and wage orders

i ssued.

Thank you.

MS. GATES: Good afternoon, comm ssioners and
staff. | think |I’m probably going to make the nurses

very happy to hear that | believe I"'mthe |ast person to
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testify on the construction industry.
(Appl ause)
MS. GATES: They deserve a commendati on for how

| ong they have waited today to be heard.

| guess I'mthe -- the construction group was
t he second | ongest people to forbear, and I will go very
qui ckly. | have submtted to all the comm ssi oners and

to the staff attorney a copy of oral testinony, which I
prom se the chairperson here today that | will not read
into the record. And, in fact, I will nmake my testinony
very brief. The people who've already testified here
today involving the construction industry have nost of
t he ground that | thought I would need to cover, and now
| don’t.
| need to introduce nyself. M nane is Patricia
Gates. |I'’man attorney with the Law Offices of Van
Bour g, Weinberg, Rosenfeld, and Roger, and |’ m here today
at the request of the Northern California District
Council of Laborers, and I'’m here to speak in support of
daily overtime for all California construction enpl oyees.
| have to say that it was incredibly gratifying
to hear one construction industry enpl oyer actually raise
and testify that he was -- he encourages paynent of tinme

and a half in the construction industry in order to
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i ncrease safety and decrease accidents on the job.
That’ s the kind of enployer cooperation which is
incredibly gratifying, | would think, for a board |like
this to hear.

| ve heard ot her enployer representatives
testifying today, and | was amazed at naybe their naiveté
to think that this board is supposed to do what’s good
for business. This board has a very specific statutory
mandate, and that’s to | ook after the wel fare of working
people in the state. It is a partisan board.

l’d like to also say that as to the unpublished
opi nion, the Veico decision that people fromthe oil
drilling industry have raised. | think that that
rebuttal is fairly and, actually, very adequately,
handl ed by one of the conmm ssioners, Conm ssioner Broad.
| would say that in addition to what Conm ssioner Broad
said and, | think, what was inplied in what he said, was
that this board not only has had broad statutory
authority that goes all the way back to 1913; the
| egi slative mandate and the | egislative del egation of
power to this board, to the Comm ssion, has grown over
time, culmnating in 1998 -- or 1999, with the passage of
AB 60. So, | think what is inplied is that whatever the

court reviewed, the court did not review the authority of
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this Conmm ssion to act since AB 60. And that authority
was made even nore broad.

There’'s -- 1'd also like to say that AB 60 is a
-- is considered a renedial type of |egislation. And
think that this was already stated, but the particul ar

case that addresses this is a case known as | ndustri al

Wel fare Comm ssion v. Superior Court, and | briefed that

in the testinony that | gave to you. That decision was
made after enployer groups managed to hijack the wage
orders issued by this Conm ssion for a period of al nost
ten years during the 1970's. Finally, in 1980, the
California Supreme Court in a unani nous decision said
t hat enpl oyer groups going into Superior Court to get an
injunction -- and these were injunctions that held up
enforcenent of wage orders for every worker in California
-- they said those days were finished.

This is the last thing | will say. The Suprene
Court actually did an extraordinary thing; it exercised
original jurisdiction, at the request of then-Attorney
General George Deuknejian, and heard the case only three
mont hs after the enployers who were attenpting to hold up
the enforcenment of these wage orders, they -- the Suprene
Court heard that case three nonths after the first cases

were in Superior Court, and they took the case in the
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next termand issued a truly extraordinary opinion, which

| hope every nenber of the Conm ssion will read, because
it really constructs, alnost like a -- alnost |like a | aw
school course, an MCLE course in itself -- about the

| egi slative history, the powers of this board, and al so
the kind of authority that’s given to interpret
legislation in a -- not in a narrow way, as the oi

i ndustry woul d have us interpret it, but in a very broad
way, as is appropriate for renedial |egislation.

And with that, | will end, unless there s any
questi ons.

COWM SSI ONER CENTER: Getting back to the issue
of the wage boards, don’'t you think it’s a benefit for
the industries to open up the boards if they want any
relief under AB 607

M5. GATES: | think it would be a benefit to
industry to tailor their orders, their wage orders, to
t he needs of their individual industries. That's the
idea of -- | think that’s why there are, right now,
twel ve industry orders and only three occupati onal
orders. The occupational orders are nuch nore broadly
dr awn.

COW SSI ONER BROAD: M. Chairman, | would be

prepared to nake a notion at this time that we nove
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forward to convene -- and before | do this, | need to ask
our | egal counsel a question.

Do we -- would the proper notion be four wage
orders, because there are four industries, or four wage
boards because there are four industries, or one wage
board that can make recommendations as to how nany wage
orders there should be?

Sorry.

MS. STRICKLIN: That’'s really, | think, the

Commi ssion’s choice. | nean, if you are asking for a
suggestion for me, | would say it’s going to be four wage
boar ds.

COW SSI ONER CENTER:  |I'm sorry. Could you

repeat that, please? To convene the four wage boards.

MS. STRI CKLI N:  Four wage boards.

COW SSI ONER BROAD: | guess the question | have
goes to the issue of -- there nmay be sone issue where
construction is in one, and the other three industries
are in another one, or another two, or another three.

And what | want to make sure is that we would be
proceeding lawfully so that we would give ourselves the
maxi mum fl exi bility, based on what these wage boards or
wage board nmenbers recomend in making that kind of a

deci si on.
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MS. STRICKLIN: | would think you woul d want
four different wage boards, because you woul d want people
who were sonewhat famliar with those particul ar
i ndustries. The differences between the two rather than
one, or deciding if they should all go into one, because
t he wage orders are going to have nore information than
just what, say, AB 60 does, in terns of overtinme. There
are going to be things that are specific to that
i ndustry, just as the person testified that the tinber
i ndustry one has a concern about being able to have | unch
time -- work through their lunch time. So, that nmay not
be a concern, necessarily, in construction, oil, mning.

COW SSI ONER BROAD: Yeah, al though nmy concern
woul d be that you have the construction industry, which
clearly has probably several mllion enployees working in
it, and the oil drilling industry, which my have several
t housand. And | don’t know whether a separate wage order
is appropriate for 2,000 people or 1,500 people. It my
be that they should be in with these other resource-based
i ndustries like tinber.

MS. STRI CKLIN: That m ght be a question for the
wage board.

COW SSI ONER BROAD: I n other words, we would do

four wage boards and charge themw th the issue of
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whet her they should be included?

MS. STRI CKLI N:  Yes.

COW SSI ONER BROAD: Woul d we then have the
power, if they cane back, to create one for all of them
or two or three or four? Wuld we --

MS. STRICKLIN: The Conm ssion’s duty with the
wage board report is to take -- once you get a two-thirds
vote of in the wage board, it would have to be included
in any regulation, if there is one put out, unless the
Comm ssion finds that it would be detrinmental to the
health and wel fare of the enpl oyees.

So, it would depend on what the report of that
wage board was.

COW SSI ONER CENTER: Barry, let ne -- before

you finish your notion -- and hoping that sone of the
argunments sone other comm ssioners, | would hope for a
second so the other conm ssioners are -- | wouldn’t want

to second it and have the notion die, really.

COW SSI ONER McCARTHY:  Well, in that case,
could I make a comment before you finish?

COW SSI ONER CENTER:  Yes.

COW SSI ONER McCARTHY: Certainly the Conm ssion
has every right to convene wage boards. That’s not in

gquestion. And it may very well wish to do so. And as
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the chair has said, it may be in the advantage of sone of
the industries where the dispute’s taking place to
participate init.

| would -- | would just suggest that you may --
there’s not an i mmedi ate urgency. | think one may want
to wait perhaps a nonth, to the next neeting anyway,
sinply to see if we can have the industries cooperatively
come on board.

For exanple, the m ning industry, when you
rai sed the issue, Chuck, they said that it sounded good
but they’'d like to get back to you.

So, rather than sort of com ng across as
stuffing it down people’s throat, perhaps |I think maybe
the -- this can be discussed or we can get a response
back in the interim and then, in any event, as the
Comm ssi on wi shes, sinply act next nonth.

So, |I’m not arguing against the notion as nuch
as raising the point here that maybe -- the timng --
maybe one wants to wait till the next neeting.

COW SSI ONER COLEMAN:  Yeah. |’ m sonewhat
inclined to agree with that. | know we’ve asked a couple
of the folks testifying their opinion about the wage
boards, but | just wonder, procedurally, whether we want

to give themthe opportunity to think about that and then
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petition the Conm ssion to do that.

COW SSI ONER CENTER: Have them petition us,
rat her than losing the vote.

COWM SSI ONER BROAD: Well, 1 think, given those
statenents, let’s -- why don’t we just wait till January?

(Laughter)

COW SSI ONER CENTER: And we m ght wait for
these industries to petition us, which m ght be way down
t he road somewhere.

Wth that, we want to -- thanks for the

patience. | know people cane in early and signed up, and
you’' ve been here for a long tinme. One individual -- and
| hate to wait -- well, he was first on the list, |

think, and he’s driven 145 mles. 1Is he still here?

AUDI ENCE MEMBER: (Not using m crophone) He's

t hird.
COW SSI ONER CENTER:  He’s third? Okay.
Okay. So, the nurses were first, then, right?
DR. SNELL: But he can go before us.
COWM SSI ONER CENTER: Okay. Okay. Well, you

| adies are used to working 12 hours a day anyway.
(Laughter)
COW SSI ONER CENTER: Excuse nme. Nurses -- |I’'m

sorry.
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And you said you'd be brief too, M. Shadw ck.

MR. SHADW CK: Well, first off, | have to make a
couple of coments. 1'd very nuch like to thank
Christine Morse and M ke Moreno and your staff up there
in Sacranmento. All phone calls, all faxes were received
in great courtesy, and |I want that so noted for those
peopl e.

COW SSI ONER CENTER:  Thank you.

MR. SHADW CK: The reason why I'mhere is | need
clarification, and I’mnot an attorney. But |I work for a
conpany called Tinme Clock Sales and Service. W have
seven offices in the state and over 100 enpl oyees. W
sell and service tinme clock equi pment and software
t hroughout the whole state. So, | think, personally, we
have a liability factor in making sure that what we sell,
we know what we’'re telling our custonmers. Even though
we’'re not attorneys, on the back of our contracts it says
you tell wus.

So, let nme ask ny first very inportant question,
is how do you recogni ze the 24-hour cycle? There is what
t he conpany has their date change tinme each and every

day, and some conpani es nmay choose mi dni ght, sone

conpanies 3:00 a.m, sone at 6:00 a.m And they' ||l use
that as their guideline for their 24-hour cycle. | have
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heard that your policy is that it’s going to be the
enpl oyee, when they first punch in the first payday of
t he workweek, as ny interpretation

COW SSI ONER CENTER: | think that’s probably a
-- should be referred to the Labor Comm ssioner’s office.
Woul d you like to -- or maybe even you could neet with
Ml es.

MS. SAUNDERS: (Not using mcrophone) W have

COW SSI ONER CENTER:  Par don?

MS. SAUNDERS: (Not using m crophone) W have
it in that thing that we gave you, that unless they
designate what it’s going to be, we're going to say that
it’s mdnight to m dnight.

COW SSI ONER CENTER: That's how t he Labor
Comm ssioner will enforce.

MR. SHADW CK: Okay. So, the conpani es cannot
take the rule of saying, “Qur date change is six 0’ clock
in the norning.”

MS. SAUNDERS: (Not using mcrophone) Yes, they
can.

MR. SHADW CK: Oh. Oh, yes, they can?

COW SSI ONER DOVBROWSKI ;@ And if they don’t do

that, then the Labor Comm ssioner’s interpretation says
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that they will be in default, for those enployers who

don’t pick a separate starting time. That’'s in the

docunent .

COW SSI ONER CENTER: Okay. And | haven't read
it yet.

MR. SHADW CK: All right. M next question is
the -- on the 24 hours, in order for conpanies here in

California to operate, you have conpanies that you
interface, and they have their own tinme payroll systens
outside of the state. And it helps ne -- it my seem
strange -- but | would like to see put in the |aw for the
enpl oyees here in California that all time is set per
Paci fic Standard Tinme, and not -- 24-hour Pacific
Standard Time, not Eastern Standard Tine and M dwest
Standard Time, as far as designating their tines. The
basic reason is that it’'s the Internet, other ways of
pulling in time and regul ating what’s going on in our
state outside of the state.

And then they’' Il stand there and say, “Well, we
do all of our payroll on the East Coast.” And that’'s the
end of it. They won't talk any further than that.

So, we think, in California, it would hel p our
enpl oyees throughout the state. And that’'s basically ny

ar ea.
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COW SSI ONER BROAD: Just so | understand this,
what you're saying is it should be the time -- enployers,
wherever they're | ocated, who are paying enployees in the
State of California, use the tine --

MR. SHADW CK: Pacific Standard Tine.

COW SSI ONER BROAD: -- or whatever the tinme it
isin California at that tine.

MR. SHADW CK: That's right.

(Laughter)

COWM SSI ONER BROAD: And that nmakes sense to ne.
| certainly wouldn’t want to use Texas tine here if we're
all on California tine.

COW SSI ONER CENTER: Or in Asi a.

COW SSI ONER BROAD: O -- yeah.

MR. SHADW CK: Well, it may seem strange, but
you just told nme earlier it’s mdnight, correct? 1It’'s
00: 00, here in California, unless they establish their
time. But if they're in Texas, they re two hours behind
us -- or ahead of us, | should say. So, the two hours
that they' re ahead of us, they're using that as their
gui deline, which could be interpreted as Texas tinme and
not Pacific tinme, and you have to figure in the tine.

COW SSI ONER BROAD: Well, | guess |I'’m confused

| mean, the worker gets to work at eight o’ clock in the
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morning California tinme, right?
MR. SHADW CK: That’'s right. | agree with that.
COW SSI ONER BROAD: If the person works for
ni ne hours, they’'re going to get an hour of overtine, no
matter what tinme it is in Texas, right?
MR. SHADW CK: Well, |1've seen differently.
The main thing I’m | ooking at, where a conpany
says, “These are nmy rules and this is howit’s going

about,” you know.
COW SSI ONER BROAD:  Okay.
MR. SHADWCK: It may seem strange, but --
COW SSI ONER BROAD: It does.
MR. SHADW CK: As tine goes on, |’ve seen it
many ti nmes.

The next thing is when you count your time. MW
next question is when sonmeone conmes to work, are you
going to be counting -- are you allowed to count the tine
in 24 hours or the quarter of an hour? Are you saying
when they come in five mnutes late that they' re all owed
to round the tinme back to eight or round forward to 8:15?

COW SSI ONER CENTER:  AlIl this stuff should be
referred to M|l es Locker and the Labor Conm ssioner.

MR. SHADW CK: Okay. Then |’ m done.

COW SSI ONER CENTER: And you m ght be able to
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do that outside. He's the chief counsel for the Labor
Conmi ssi oner.

MR. SHADW CK: Okay. Thank you.

COW SSI ONER CENTER: Thank you. That’'s all a
Labor Comm ssioner interpretation. Thank you.

Yeah. | want to thank them for their patience
and hear the nursing industry now.

DR. SNELL: Chairman Center and comm ssioners, |
appreciate the opportunity to talk with you today. M
name is Dr. B. J. Snell. 1'mthe representative of the
California Nurse-M dw ves Associ ation and a practicing
certified nurse-mdwife here in the State of California.
|’ ve submtted to you witten testinony that will speak
to a lot of what 1'’m going to tal k about today, but
wanted to give you sonme of the information that w ||
preface many of those that will cone after ne.

It’s conme to our attention that the Industrial
Rel ati ons Departnent and attorneys that represent the
California enployers are planning to inplenent AB 60 in
the realmof the certified nurse-mdwife here in the
State of California. Many of us are enployees. W work,
certainly, longer than 8 hours. |If you reviewthe
literature or know of anyone who has had a baby or been

in a famly that has had a baby, they don’t read the
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| ndustrial Relations information on the wall, and they
certainly take longer than 8 hours to get here.

Continuity of care is certainly a prem se that
is very inportant to our profession and certainly the
famlies that we serve. And the continuity of care has
been shown to reduce both problenms that occur during
| abor, birth, and pregnancy as well as inprove our
outcone. And so, by taking away our ability to provide
| onger than an 8-hour period of time with a famly w |
certainly conprom se not only us as enployees, but wll
conprom se the famlies that we serve.

We are primary care providers for wonen and
newborns, and fromthat have extensive background and
education in healthcare of wonen and newborns. W are
certified through the State Board of Registered Nursing
and have had to have conpl eted an accredited program of
study at a post-baccal aureate |level. Many nurse-m dw ves
are certainly prepared at the master’s |level as well

The Nurse Practice Act, the regul ations that
establish distinct requirenments for the practice of a
certified nurse-mdw fe, would make it clear that we are
responsi ble for providing a different scope of practice
and a different scope of care than would be permtted by

a registered nurse. This is because of the care that we
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do provide at the professional |evel for our clients.

According to the national standards as well as
state standards that are upheld here in the State of
California by the California Nurse-M dw ves Associ ati on,
nurse-mdw fery practice is the independent managenent of
wonmen’ s heal t hcare, and nurse-m dwi ves are conmtted to
mai ntai ning a high standard of professional care. W
coll ect and assess client data, devel op and inpl enent our
pl ans of managenent, and eval uate the outconmes of our
care. And the practice of nurse-mdwifery is -- a
hal | mark of nurse-m dw fery practice is the continuity of
patient care.

Clearly, the Nurse Practice Act and regul ati ons
and the national state standards that -- national and
state standards provide docunentation that nurse-m dw ves
function as professional who engage in work that is
primarily managerial, intellectual, and creative, and
requires the exercise of discretion and i ndependent
judgnent. Even though the Act specifically nanmed
regi stered nurses, enployees who engage in the practice
of nurses, for being exenpted unless they neet certain
criteria, it is clear that nurse-m dw ves who provide
this care have not been enployed to function only at the

| evel of the registered nurse. They have been enpl oyed
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to inprove the care of the patients and decrease costs of
the facilities that enmploy them That is why the
addi ti onal post-graduate education is necessary and
required for us to be able to practice.

In the past, the vast majority of nurse-m dw ves
are either salaried enployees, contract enployees, or
have i ndependent practices and businesses. And one of
our m dw ves that are here today will talk a little about
t he i ndependent practices.

Few CNMs -- certified nurse-m dw ves -- are paid
an hourly wage with overtine. They are -- they are
consi dered sal ari ed enpl oyees, and therefore, overtine
does not apply to their wages. Salaries are commensurate
with their additional responsibility and the type of work
that requires the continuity of care that we need to
provide. Again, these responsibilities are above and
beyond those of the registered nurse at the staff |evel.

In summary, a large portion of the practice of
nurse-mdw fery is caring for wonen and their newborns
that require longer than 8 hours at a time. |If it occurs
that this Conm ssion -- or the inplenmentation of AB 60
does take effect January 1, many of the nurse-n dw ves

t hat are now practicing and providing care for wonen

t hroughout California will not be able to provide the
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care that they ve been providing in the past.

It may al so inpact the wonen in the state
because nurse-m dwi fery services are a nmandated service
avai l abl e to women under the rules and regul ations of the
Heal th Care Financing Adm nistration, and therefore both
Medi care and Medicaid or Medi Cal regul ations require that
wonen have access to nurse-mdw fery services. And those
servi ces have been defined as not just providing
out patient or ambul atory care services, but do provide
that continuity of care.

On a personal level, | ampart of a group of
nurse-m dwi ves that practice in Orange County. These
nurse-m dw ves are salaried within the organi zation and
therefore not inpeded fromthe provision of continuity of
care. The group of mdw ves that | work with are
concerned about this change and the inpact it will have
on their personal lives and their professional care.

In response to Assenbl yman Knox’s comments
earlier today, | agree that it is deplorable that there
may be a reduction of base pay in anticipation of the
i npl enentation of this -- these regul ations, and |
certainly would not support that practice. However, |
woul d appeal to the Comm ssion to please review the work

of advanced practice nurse -- obviously, I'mspecifically
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speaking to nurse-m dw ves -- of those of us that do
practice in the continuity fashion and need to be able to
be there | onger than 8 hours at a day. It would put us
at great stress to not be able to provide that care.

| would wel cone any coments fromthe
Conmi ssi on.

(Appl ause)

COW SSI ONER BROAD: | just have a question for
you. The statute’s quite explicit, as you pointed out.
And your argunent, if | understand it, is that you re not
enpl oyed to practice registered nursing, you' re enployed
to practice sonething el se beyond regi stered nursing.

DR. SNELL: Beyond registered -- we are al
i censed as regi stered nurses.

COW SSI ONER BROAD: Okay. Okay. That was ny
guesti on.

DR. SNELL: We're certified as advanced
practi ce.

COW SSI ONER BROAD: And who certifies you?

DR. SNELL: The Board of Regi stered Nurses.

COW SSI ONER BROAD: So, in other words, you --
in effect, you're a registered nurse with a certified
specialty? |Is that how --

DR. SNELL: That's correct. If | can draw an
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anal ogy, physicians are licensed as nedi cal doctors.

They then subspecialize in either obstetrics and

gynecol ogy, fam |y nedicine, anesthesiology, and they
have additional certification, and therefore they
practice in that specialty. Nurse-m dw ves are in the --
have a simlar parallel, in that we are |licensed -- our
base |license is as a registered nurse. However, we are
hired and practice as nurse-m dwi ves, as our specialty
and our education allows us to do.

COW SSI ONER BROAD: Thank you.

COW SSI ONER CENTER: Thank you.

DR. SNELL: Thank you.

THE REPORTER: Commi ssioner Center, could -- I'd
like to get nanmes before people start speaking.

COW SSI ONER CENTER:  Okay.

THE REPORTER: Is that possible?

COW SSI ONER CENTER:  Yes.

DR. SNELL: [I’msorry. | thought | just said
that. My nane is Dr. B. J. Snell, S-n-e-I-1I.

M5. MELKE: H. M nane is Ruth Melke. |I'm
also a certified nurse-mdw fe, and | actually also, in
addition to Dr. Snell, submtted witten testinony, which
Il will sunmarize at this tine.

l"’ma certified nurse-midwife, CNW with a
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practice downtown in Los Angeles. M actual practice is
at California Hospital Medical Center, probably a mle
fromhere. Since 1991 when we started the practice, we
have attended over 10,000 births of wonen in Los Angeles,
and the practice provided excellent care, shown in our
excel | ent outcones.

And again, as Dr. Snell very well described, we
don’t just practice in an 8-hour day. When we started
the practice, it was clear that we’'d deliver a full scope
of wonmen’s health services that were needed to provide
care in a variety of settings. To date, the settings
include two different clinics, a third clinic which we
wll starting as well, in addition to our in-patient or
the hospital work. As you are aware, it’'s a 24-hour-a-
day, seven-day-a-week comm tnent to provide that care.

And again, all of us famliar with childbirth do
know that the birth tends to occur when it needs to
occur, not when the tinme clock seens to telling us. |

work in a clinic that works a 10-hour day, and |I work at

one that works an 8-hour day. | take calls in the
hospital -- that can be 12 hours or it can be 24 hours.
In ny clinic last night, | saw patients that were

scheduled to see ne in the afternoon. Many of them do

have dates within the next couple of weeks. At five
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o' clock ny second week, ny day was over. A patient cane
in with twins who needed to be seen. | would not give a
second t hought, ever, due to the fact that patient needed
care, but | feel that if |I'’m conpelled to be thinking
about an 8-hour or 12-hour, whatever hour day, that
patient care could be inpacted.

| want to nention a little bit nmore -- and |
know we’re referred to as nurses -- many of us here have
been practicing mdw fery for many years. |[|’ve been
practicing as a mdwife for fifteen years. | am
|'icensed, as nentioned before, as a registered nurse.
|’ malso |licensed as a nurse-midwife in the State of
California. Mdw fery practice is nmuch different than
the practice of a registered nurse.

| just want to spell out, very quickly, in
summary, those -- the differences. W do convey witten
and verbal orders for nedications, treatnents, procedures
whi ch must be carried out by nursing personnel, as woul d
a doctor. We do make i ndependent decisions for
treatnments, restrictions, or nedication as needed. W do
i ndependently manage nornmal wonmen and their babies for
bot h outpatient services, birth, and post-partum care.
We are entitled to carry mal practice insurance, as woul d

a physician, you know, like a specialty. W'’re
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credenti al ed by various provider groups. W are nenbers
of independent physician associations, |PAs. Insurers
pay us for our service; we are reinbursed by third-party
payers, as would a provider physician be.

In summary, the profession of mdw fery neets
the intellectual and i ndependent decision-making criteria
requi red of exenpt enpl oyees who are not, technically, in
a supervisory capacity. To inplement AB 60 as this
| anguage is currently witten, by which we’'re seen as
regi stered nurses, prohibits the practice of mdw fery
and will ultimately affect our ability to provide
excel lent, cost-effective care to uninsured and under-

i nsured wonen, who conprise the bulk of our clients.

Thank you.

(Appl ause)

MS. BOGAR: Hello. M nane is Susan Bogar, and
l’ma certified nurse-mdwfe as well. And |’ ve
submtted witten testinmony to the commttee, so | won't
repeat ny testinony. But | just want to nake a couple of
poi nts.

|’ ve been a nurse-mdw fe for seventeen years,
for ten in California. |1've worked in several states,
always in ny career as a nurse-mdw fe as a sal ari ed,

exenpt enpl oyee.
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VWhen | first heard about AB 60 and the fact that
attorneys were interpreting that nurse-m dw ves woul d now
be treated as nonexenpt enpl oyees under this law, | was
ast ounded, because | don’t quite understand how we are
supposed to perform our scope of practice, which the
state has enabled us to do by |aw, and be a nonexenpt
enpl oyee. So, the assunption that sort of one-size-fits-
all, if you re not a manager you' re a nonexenpt enpl oyee,
you know, doesn’t apply to my profession.

| hope that the intent of this |law was not to
put nurse-m dw ves out of business. | fear that it
m ght. | have already spoken to mdwi ves in this state
who' ve been told that as of January 1st, they're only to
wor k 8- hour days. And their enpl oyees, who are
physicians in small group practices, are starting to
concl ude, “Why should we hire a mdw fe? You know, she’s
not going to be able to deliver any babies, I'’mgoing to
have to do all that extra work at night, she’ s just going
to work in the office.” They're extrenely threatened and
di stressed by this. M enployer has also concluded, on
advice of an attorney, that this should apply to nurse-

m dw ves. And |’ ve had hours of argunent with people in
the adm nistration at ny enpl oyer about this, that it

makes no sense. Like you say, it nakes absolutely no
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sense. We can’t do our jobs under this |aw.
My concern, as |I’ve heard you tal king to people

fromother industries, is that apparently, as of January

1, this is the law, and that we nust nmake a request -- we
request that -- for a wage -- | think that’s what 1'd
want to know. | nmean, what is our course of action here?

And it’'s going to take a year? Because you're going to
put peopl e out of business.

COW SSI ONER DOMBROWSKI ;@ The process is that
any conm ssioner can nake a notion to call a wage board.

So, what you' ve presented is very useful to that ultimate

deci si on.

MS. BOGAR: So -- and ny concern, though -- |
know how things tend to happen -- is that this could take
areally long period of tine, and that -- and that people

are actually going to be prevented from practi ci ng,
either by their enployers, who are going to decide it’s
not worth it to enploy themany nore, or they're too
expensi ve.

You know, we -- we function -- as you're
probably getting the drift of -- nore simlarly to a
physi ci an provider than a registered nurse. And, in
fact, we conpete in sonme -- in sone ways. We conpete in

the marketplace with them
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So, I -- you know, nmy -- |I’mconcerned for ny
profession. | happen to work in a situation where
there’s a nunber of us. You know, sonme of us may be able
to work under this |law, but there are [ots of m dw ves
out there in small practices, two or three people in the
practices. You know, there’s no way you can conmply with
this law in a situation |like that.

COW SSI ONER CENTER:  Thank you.

COW SSI ONER McCARTHY: Let nme -- pardon ne,

MS. BOGAR: Yeah.

COW SSI ONER McCARTHY: As | say, maybe -- this
is addressed to the other comm ssioners and to our
attorney as well. | think the case is -- you know, |
think the case is pretty conpelling. Can we not
establish an exenption? | nmean, as | read it, the copy
of AB 60, we may establish exenptions fromthe
requi rement of overtinme that the thing
-- provided that the enployee is primarily engaged in the
duties which neet the test of the exenption. Enployees -
- you know, this is sort of the professional exenption.

MS. BOGAR: Yes.

COW SSI ONER McCARTHY: And here it says we do

not -- all we have to do is conduct a review, and then we
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do have to convene a public hearing, but we don’t have to
convene a wage board to enact this. And, you know, |
think the case that’'s been made by the mdw ves is pretty
conpelling, that -- | nmean, if -- it seens to ne, but I
can only speak for nyself -- if, really, what we're
tal ki ng about is destroying a whole profession here, that
there is a neans available for us to act in a very quick
fashion, as | say, so as to avoid that from happening.

s that not correct?

COW SSI ONER CENTER: But we can’t act until the
statute comes into effect.

COW SSI ONER McCARTHY: That's correct. But, |
mean -- so, | nean, there will obviously -- we can’'t do
t hat today, and --

MS. BOGAR: January 2nd, perhaps?

COW SSI ONER McCARTHY: | don’t know.

(Laughter)

COW SSI ONER McCARTHY:  But, you know, it
doesn’t require the whole | engthy process of a wage
board.

COW SSI ONER CENTER: And | wouldn’t hire the
attorney fromthe oil conpanies to help you there.

(Laughter)

MS. BOGAR: No problem We don’'t have the noney
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for that.

COW SSI ONER McCARTHY: But, no, | just -- but I
want to appraise (sic) you of that, and that’s sonething
you mi ght want to keep before the board, the possibility,
given the -- given the kind of dire situation which you
face, of
-- you mght want to keep that before the board, the
notion -- if the board is willing to have its own quick
review and then to call, as soon as possible, a public
nmeeting so as to be able, if the Conm ssion chooses, to
go forward and grant the exenption so that it can be done
qui ckly.

MS. BOGAR: Can we request that of you?

COW SSI ONER McCARTHY: What's the process,
actually, on that?

MS5. STRICKLIN: There are several. You could
petition the Conmm ssion, which is one of the things
Comm ssi oner Center nentioned.

AUDI ENCE MEMBERS: (Not using m crophone) Talk
| ouder. Louder!

MS. STRICKLIN: -- which is one of the things
Conmmi ssi oner Center nentioned before. You can petition.
There’s a procedure where the Conm ssion has 120 days

within which to decide to deny the petition or have a
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wage board.

But it seenms to me, under AB 60, the healthcare
i ndustry in general does have an exenption until July 1st
of 2000, for the 12-hour shifts. So --

MS. BOGAR: Yeah, but we sonetines exceed 12
hours. | nean, there’'s one thing in mdw fery here,
dealing with wonmen in |abor, but we're not -- we don’t
work in shifts. W'’re not shift workers. That’'s why
this is a big problemfor us.

MS. STRICKLIN: So, it seens to nme that you
woul d want to go -- either a conmm ssioner could propose
that an exenption should be nmade for registered certified
m dw ves, or you could petition --

MS. BOGAR: Advanced practice nurses.

MS. STRICKLIN: Advanced -- whatever the title
is -- I"’msorry -- or you could petition the Comm ssion
for an exenption. Those are your two routes.

COWM SSI ONER McCARTHY:  Well, but we don't need
a wage board, do we? | nmean, can't we -- if we were --
as | read this, if we -- this states --

MS. STRI CKLIN: What are you reading fronf

COW SSI ONER McCARTHY: Pages 8 and 9, Section
9, Article 515 -- that if we -- we have wi thin our

authority, basically, to, as | understand it, give them
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an exenption on the basis of professional qualifications,
whi ch woul d avoid the necessity to hold a wage board, if
we chose -- if the Comm ssion chose to do that.

M5. STRICKLIN: If the Comm ssion chose to do
that. |’mnot sure where you're reading from if that’s
Section 515.

COW SSI ONER McCARTHY: It says, “The Industrial
Wage (sic) Conm ssion may” --

MS. STRI CKLI N:  What section of 5157?

COW SSI ONER McCARTHY:  Section (a). Section
(a).

COW SSI ONER CENTER:  You’' d better | ook at
Section (f).

COWM SSI ONER McCARTHY:  (f)?

Well, I'’mnot saying we do that. |’ mjust
saying that if there is a possibility of doing this, that
t hese m dwi ves should be at | east appraised (sic) of that
so that there's -- you know, as | say, it’s up to the
Comm ssion to deci de whether to --

COW SSI ONER CENTER: The thing to do woul d be
to file a petition.

COWM SSI ONER McCARTHY: Right. All right. And

get a copy of the bill.

COW SSI ONER COLEMAN: | have a question. |If
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this profession already neets the professional exenption
test, though, then wouldn't they be exenpt under the
current statute?

COW SSI ONER CENTER:  Up to 12 hours.

MS. STRICKLIN: No. |If you --

COW SSI ONER COLEMAN:  No, the professional
exenpti on.

COW SSI ONER CENTER:  Ch, prof essi onal
exenpti on.

MS. STRICKLIN: The only thing in AB 60 that’'s -
- they're registered nurses --

COWM SSI ONER COLEMAN:  Ri ght .

MS. STRICKLIN: -- an exenption, are
adm ni strative or executive -- | believe that's -- that’s
t he probl em

MS. BOGAR: That's the problem

MS. STRICKLIN:. And now if you're tal king about
a registered nurse, | think that’s why Conm ssi oner Broad
asked you the question if you were hired to do sonething
other than a registered nurse. |If there’' s sonething nore
or above that, then perhaps this doesn’'t apply to you.

But that’s -- that’s why | think probably a
petition to show the differences between what a

regi stered nurse does and a certified mdw fe would be
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hel pful, or for a conm ssioner to nmake that notion, that
per haps that be | ooked into. Those are the two routes
that | see.

COWM SSI ONER COLEMAN: And you can naeke a notion
for that?

COW SSI ONER CENTER:  Yes. Well, let’s -- it
doesn’t go into effect until January 1st.

MS. BOGAR: So, state your notion! Cone on,
folks! You all appear to have unanimty on there.

(Appl ause)

MS. BOGAR: Do it!

COW SSI ONER McCARTHY: Well, |1 guess the
question is whether we have the |legal authority to nmake -
- to inplenment an appeal process within a bill that
doesn’t take place till January 1st.

COW SSI ONER CENTER: It doesn’t exist till
January.

COW SSI ONER McCARTHY: Legally, that’s the
problem [|I'mwth you, but | don't know if we can do it.

MS. BOGAR: Okay.

MS. GLATLEI DER: Good afternoon. Thank you for
this opportunity to speak before you. M nane is Pauline
Gatleider. I'ma certified nurse-mdw fe practicing at

California Hospital, also here in downtown Los Angel es.
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| am al so a nenber of the nedical staff at California
Hospital, and 1'’m an enployee in the hospital.

Currently, there have already been changes nade
in the way that | can practice mdw fery, so that ny
ability to be able to be with a woman t hroughout her
whol e | abor is not possible. |If you would cal cul ate out
what it would cost if we were hourly wage earners, it
woul d be prohibitive to pay sonmeone tine and a half or
doubl e time when a woman's | abor exceeds 12 hours, 18
hours. Further, | think it’s already been comented on,
and | will second that, that we do neet the criteria for
a professional exenption, based on the scope of our
practi ce.

|"d like you to know that California has the
nost nurse-mdwives in the United States. If, in fact,
we are found to be nonexenpt enployees, this can have
consequences for our profession across the country. The
Ameri can Col |l ege of Nurse-M dwi ves totally supports our
position that we are professional exenpt enployees, if we
are enpl oyees or if we're in our own practice.

Finally, | just want to also reiterate that

research has shown that continuity of care by the sanme

care provider has -- has inplications on the outconmes for
not hers and babies, both in their pregnancies -- in a
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study that was done in the early ‘60s and nost recently,
it has been shown that the care of nurse-m dw ves through
t he |l abor and birth process can significantly reduce the
nor bi dity of wonmen and babies, significantly reduce
Caesarean section rates. W have, as was said, cared for
over 10,000 wonen in our practice at California Hospital,
and consistently our Caesarean section rate has been
between 3 and 4 percent, an excellent outconme for babies.
And t hat has been consistent over al npbst a ten-year

peri od.

So, | would urge you to perhaps make a notion
today that, in fact, as soon as you neet in January, that
this will be one of the first things on the table so that
it will not interrupt our ability to care for wonen --
for wonmen and babi es.

And currently, things have changed in our
practice, and unless there’'s some imediate relief, we
will
conme -- it may affect how we care for wonen -- it wll
af fect how we care for wonen and outcones for nons and
babi es.

COWM SSI ONER McCARTHY:  Well, 1'd like to -- you
know, are there -- are there w tnesses agai nst taking a

contrary view with regard to this?
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(Show of hands)

COWM SSI ONER McCARTHY:  Well, then | think we’ll
wi t hhol d any possible notion till we hear both sides. |
think that’s only fair and reasonabl e.

COW SSI ONER CENTER:  Yeah.

COW SSI ONER McCARTHY: Don’t you?

MS. EVERETT: | just want to say quickly that |
work 12-hour shifts. | want to keep ny 12-hour shifts.
Hospitals can’'t afford to pay us tinme and a half, and our
wages are al ready --

COW SSI ONER CENTER: State your nanme and --

MS. EVERETT: Oh, I'msorry. H. M nane is
Cindy Everett, E-v-e-r-e-t-t.

They’'re already trying to cut down on --

COW SSI ONER CENTER: What are you, a registered
nurse?

MS. EVERETT: Registered nurse.

AUDI ENCE MEMBER: (Not wusing m crophone) Can’t
hear .

MS. EVERETT: They' re already cutting down our
wages for the tinme and a half, already taken away 12-hour
shifts. W all want to work our 12-hour shifts, and
we're all very upset --

AUDI ENCE MEMBERS: (Not wusing m crophone) Can’t
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hear you! Can’t hear you!

MS. EVERETT: Sorry. | just want to say |I'm a
regi stered nurse. We want to keep our 12-hour shifts.

We want to work our 12-hour shifts. W work three days a
week. We have tine for our famly, we have tinme for
school that we won’t have with 8-hour shifts. W have
long drives to work. And | have up here, if the

Comm ssion wants it, a copy of the proposed plan --

what ever you call it -- where the wage goes down.

COW SSI ONER CENTER: How, originally, you guys
established a 12-hour shift was by election.

MS. EVERETT: Yes.

COW SSI ONER CENTER: | nean, when you
established the 12-hour shifts?

MS. EVERETT: Originally -- | started worKking
there over -- about ten years ago, mainly because of the
12- hour shift.

COW SSI ONER CENTER: So, you're okay until July
1st.

MS. EVERETT: No. They say, as of January 1st,
they' ' re putting us on 8-hour shifts. Mst of the nurses

are | eaving.

COW SSI ONER BROAD: | guess I'ma little
confused. There’'s nothing -- AB 60 does not alter any
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12-hour shifts for nurses. It couldn’t conceivably be
changed until July 1.

MS. EVERETT: Well, that’s not what’s happening
in my hospital

COW SSI ONER BROAD: Well, is it possible that
your enployers are just taking this opportunity to |ower
your wages, and that’s what this is really about?

(Audi ence rmur nuri ng)

MS. EVERETT: It’'s just that ny nurse supervisor
isnt here, and I would love for you to talk to them and
you can ask them those questions. But | thought we need
to know

COW SSI ONER BROAD:  Well, | mean, there’'s a
real difference here. You know, what offends nme here is
it my be -- it may be, or it may not be, that there’'s a
| egal problemw th what they re doing. What offends ne
greatly is that these enployers would | ower your wages
and change your shifts and do all this stuff, and then
bl ame AB 60, blanme the Legislature, blanme the Governor,
and bl ame us!

(Appl ause)

MS. EVERETT: Well, if you want to say -- 1’ve

gi ven you the plans, a copy of the plans, for you.

They’' d probably say that -- for the overtine is what
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they're done, is told us that we will not get tine and a
half. When it cones through, we will still get -- our
base rate’s been decreased -- we would still conme hone
with the same paycheck. We would still come honme with

t he same paycheck, due to the tine and a half. Do you
under stand that?

COW SSI ONER CENTER: Not really, but I don’'t
under st and what your enployer is doing to you either.

MS. FURILLO. Well, we do. We can clarify. W
under st and exactly what the enployer is doing. W can
clarify that.

MS. MARSHUTZ: Excuse nme. | was number two on
the |ist.

M5. FURILLO Yes. MW nanme is Jill Furillo. |
am a registered nurse and representative of the
California Nurses Association. W represent 30,000
regi stered nurses in California, and we represent over
100 nurses in hospitals and healthcare facilities in the
State of California.

And actually, | have to say that we’'re currently
engaged in an unprecedented canpaign to organize
t housands nore nurses in facilities up and down the
state. We've actually -- we haven't seen anything |ike

this in the State of California, ever, the requests for
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representation by unions. And | guess we have to ask why
is this happening? Wy is this happeni ng now?

The bi ggest factor out there right now has to do
with this issue. The nurses and famlies fell victim
again to the hospital industry’s drive for maxi num
profits at the expense of caregivers who keep these
hospitals afloat. Since Decenber 1st, we have received
over 250 phone calls, letters, and e-mail nessages from
nurses who are frightened, hysterical, and extrenely
confused about what’s going on with AB 60. Wth little
more than maybe three days’ notice, they have been told
that they nmust vote to lower their own pay or lose their
12-hour shifts. And they' re saying this is because of AB
60.

These are pseudo-el ections, and they’ re bogus,
phony, and conpl etely unnecessary under the provisions of
AB 60, as we all know. Hospitals have an exenption till
July 1st, 2000, at which time the Industrial Welfare
Comm ssion will be conveni ng wage boards and wage orders
to -- to consider what this issue is going to be. But
yet the hospitals have decided to act, even though they
were one of the few industries that were given an
exenption under this law. They have decided to act

agai nst the nurses.
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Thousands of nurses will be taking significant
| osses in pay, benefits, and their retirenent
conpensation. And | have to tell, | believe the nurses
al ready do not have the best retirenment conpensation, for
many, many reasons. All of us know this is unnecessary.
| have in nmy hand a docunment that was circul ated by the
California Healthcare Association. That is the industry
associ ation representing nost of the hospitals in the
state. And it’s very interesting what the docunent says,
because what it says is that if you -- if you were
conpliant with the law prior to 1998, then you do not
have to go through this process, neaning if you had -- if
you were on 12-hour shifts and you had had an enpl oyee
vote, then you' re fine until July 1st, 2000. So, then we
start hearing fromthousands of nurses that, well,
they’'re being told they're not fine, according to their
hospital attorneys, which then nmakes us believe that
they’'re out -- they were out of conpliance with the |aw
prior to 1998.

And actual ly, what we want --

THE REPORTER: Ms. Furillo --

MS5. FURILLGO  Ckay, okay.

COW SSI ONER CENTER: Okay. Are you ready now?

MS. FURILLO  Yeah. Okay. So, we’ ve been
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sonewhat -- we find that it’s very possible that nmany,
many hospitals in the state were out of conpliance with
the law prior to 1998 and are now havi ng these bogus

el ections, which really are not even required under the
current law, up until January 1st, because we all know
that those wage orders were elimnated by the previous
| WC.

| think the real facts -- those are the real
facts that they’'re not telling the nurses. They don’'t
know -- hospitals already decided to elimnate the
previ ous wage order that they never requested and
repeatedly violated -- that they never respected. Now
they are here with -- you know, crying about their
problem but the reality is, is that they were violating
the | aw before.

They have engaged in abusive practice agai nst
the nursing staffs with these, quote, “bogus” el ections
and |l owering the pay of the nurses. And this is
abom nabl e.

We are witnessing the kind -- they re going
after nurses, whipping up all kinds of untrue statenents
about AB 60, they're not -- they' re not really playing up
the fact that they, in fact, do have this exenption, and

so the nurses are very confused.
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The fact remains that in our facilities and
under our contracts, thousands of nursing staff, nurses
and nurse practitioners that we represent, will continue
to work 12-hour shifts and will continue to do so with
t he exenption that they have. W have al ways supported
the previous wage order that did allow the nurses to have
12-hour shifts with an enployee vote. It was the
hospitals that cane before this body to argue that that
be elimnated, and that’s why we are on them |t was the
greed of the hospital industry.

| think that what we really need to do there is
to ook at -- the IWC should investigate the recent
abusi ve practices of the hospital industry in cutting
nurses’ salaries, benefits, and pension. | think there
needs to be an investigation. And | think that what need
to do, and the CAN is calling upon the IWC to
investigate, fully investigate those hospitals that my
have been out of conpliance with the |aw, because, in
fact, there may be thousands and thousands of nurses in
the state that could potentially be due back wages and
back wages for the tine and a half after 8 hours, if
their -- if their enployers did not have the enpl oyee
vot e.

We know that this Conmm ssion is going to be
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consi dering wage orders in the future. Qur position has
al ways been that nurses need to have protection, whether
it’s a 10-hour shift, an 8-hour shift, a 12-hour shift.
Protections need to be in place for the nurses so that
they’ ' re not abusing -- and the hospital industry is again
showing their true colors, that they' re really out for
greed and they’ re not out to protect the nurses.

So, we | ook forward to working with you on
crafting those wage orders that will take into account
the work that all of our nurses do in the practice of
nursing. And | would contend that registered nurse-

m dw ves, or nurse practitioners, they are engaged in the
practice of nursing, and | think we need to craft the
wage order so that we can | ook at what everybody’s doing
and the work that’s done in the future.

COW SSI ONER CENTER:  Thank you.

Let ne get back on -- was there Pauline -- there
was no -- all right.

COW SSI ONER BROAD: Settle down, now.

M5. MARSHUTZ: My nane is Nancy Marshutz, and
l"’ma certified nurse-mdwfe. And |I’mnot mad at
anyone.

(Laught er and appl ause)

MS. MARSHUTZ: | feel that that | am an advanced

GOLDEN STATE REPORTING
P.O. Box 5848
Monterey, CA 93944-0848
(831) 663-8851



10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

212

practice nurse and have received additional education and
licensure to practice differently than sonmeone who does
shift work. That’'s what does namke a difference between
an advanced practice nurse and a nurse who does punch in
on the cl ock.

| not only have worked as a nurse since 1960 to
1983, but then | becane a nurse practitioner from
California State and al so becane a nurse-mdwife with
USC. M responsibilities have been both with private
practice since 1984, and also |I’ve worked as a staff
nurse-mdw fe at a | ocal hospitals. Both positions have
responsibilities of a nurse-mdw fe, caring for -- for a
full-scope care of well wonen interdependently with the
physi cian. Our care does not rely upon a tinme clock, as
has been said before. The California Legislature even
recogni zed this when they anmended the Nurse Practice Act
to require special certification and |licensure for nurse-
m dwi ves to practice as an advanced practice nurse.

Al t hough we have “nurse” in our title, it just
means that we have a foundation of know edge of nursing.
Qur scope of practice includes anmbul atory care in ante
partum and partum and post-partum periods, and know edge
of caring for well wonmen from puberty to nenopause. In

hospitals, sone nurse-m dw ves are on hourly and per-diem
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status. | have experienced both, and our care for the
wel | wonmen does not Iimt itself by a tinme clock.

Limting such a flexible position would affect
our ability to conpete with other professions, but npst
importantly in loss of services to our clients.

COW SSI ONER CENTER: Excuse ne. Could I do a
time out?

We're going to be here all night. If you have
witten testinony --

M5. MARSHUTZ: It’s very short.

COW SSI ONER CENTER: Okay. Just -- and anybody
else, if you have witten testinony, just submt it and
sumari ze.

And how many nore m dwi ves want to tal k?

MS. MARSHUTZ: One nore.

COW SSI ONER CENTER:  Okay.

MS. MARSHUTZ: So, we think that it’s going to
be cost-prohibitive for a person to measure what we do to
i ndi vidualize and personalize this care.

And | would like to ask for an amendment or an
exenption for nurse-m dw ves and ot her advanced practice
nurses fromthe bill limtations and ask that we not be
| unped together with nursing. W have been exempt for

overtime within our profession for many years and feel
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that it would restrict our practice and the value to our
comruni ty.

Thank you.

COW SSI ONER CENTER:  Thank you.

MS. JENKINS: Hello. M nane is Betsy Jenkins,
also a certified nurse-mdwife. | have submtted witten
testinmony, so | won't repeat it, except to reiterate what
has al ready been said.

| think the passage of AB 60 is a threat to
m dwi fery practice by not maki ng us exenpt fromthe
overtinme laws. | think one of the hallmarks of mdw fery
care is support and confort to wonmen during |abor, which
cannot be done in an 8-hour shift. M dw ves are
i ndependent and col | aborative professionals, which
i ncl udes know edge, judgnent, authority, and
accountability required to manage patient care. W are
requested that we retain our professional exenpt status

and not be subject to the overtine regulations that are

in AB 60.

Thank you.

COW SSI ONER CENTER: Thank you.

Ckay. Now |I’ve got to get back on the Ilist.

| have Pauline -- yeah, she’s already spoken,
Paul i ne --
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MS. GLATLEI DER: (Not using m crophone) |[|’ve
al ready spoken.

COW SSI ONER CENTER: Okay, sorry.

Charl et Rogers.

We're only doing nursing still, though.

M5. ROGERS: My nanme is Charlet Rogers, and |I'm
work in intensive care at Holy Cross -- Providence Holy
Cross in Mssion Hills, which is in the northeast San
Fernando Vall ey, a very busy trauma center.

Two i ssues here. Continuity of care is relevant
to all areas of practice. Even though --

(Appl ause)

MS. ROGERS: Even though in-hospital nurses work
at an hourly rate, when | get a trauma adm ssion, it does
not wait for me to have lunch. The trauma patient who's
bl eeding or in respiratory distress, or any other patient
who i s not having a baby, does not wait to -- is not
stabilized while we’'re changing shifts and giving reports
to the oncom ng shifts. So, continuity of care is, as |
said, an issue for all areas of patient care.

Nunber two, | can only speak for the hospital
that | work at. We also took a reduction in our hourly
rates of pay unless we worked nine hours or |ess, and

then we’d go back up to premum pay. Premumpay is also
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paid for PTO and for, quote-unquote, “nonproductive”
time, which neans neetings, things like that, that are
not directly patient care-rel ated.

| amnot privy to -- to the hospita

adm nistration, so | really have no idea if they're

telling us lies or giving us a fish story or not. | just
-- I"’mnot in a position to know that. However, at ny
hospital, based upon the -- how |I’ve been treated, which
has been very well in the years that |’ve been there --

|’ ve been at Holy Cross for eighteen years. They were
bought by Provi dence about three or four years ago. And
agai n, these past three or four years have al so been
happy.

| do believe -- what we were told -- |let nme just
backtrack a little bit. What we were told is not that
we're going -- they' re reducing our rates of pay because
of AB 60, but because the hospital cannot afford to pay
overtime at what was our straight-tine rates, that the
amount that was given to us for the two sister hospitals
in our regional area was sonmething like $5 million.
Again, is that a true nunber? | have no way of know ng.

But anyway, AB 60 was not bl amed by our
adm ni stration, sinply that they just, pure and sinple,

didn’t have the noney to pay us the overtinme at our
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present straight-time rate. So, what they did was they
factored -- they -- I’mnot going to go through all the
mat h, but they factored that our net pay is the sane.
When we voi ced our concerns about PTO and if we get sent
hone early if the census drops, we get our prem um pay.

Holy Cross is in a |owincome area. Mst of our
-- well, I won't say “npbst” -- that’s an exaggeration --
many of our patients do not have insurance. But | know
t hat the hospital does struggle for noney. W have three
units, 24-bed units, eight beds each. W have nonitor
equi pnent that -- other kinds of equipnent that we have
to wait to be replaced because | do believe that they
don’t have the funds.

Anyway, basically, that’s what | wanted to say.

The continuity of care is not just a mdwi fe issue; it’s

for all patients, all nursing areas. | do not believe
that nmy hospital is pulling a fast one on us. |I’mno
dummy. It may perhaps -- if I"mnaive about this -- but
|’ mno dunmmy, believe nme. | -- | just don't believe it.

The ot her issues regarding 12-hour shifts, you
have a whol e generati on of nurses who know not hi ng but
12-hour shifts. [|’ve been a nurse since 1979, and 12
hours have been in place throughout many hospitals,

probably since 1981, 1982. You have a whol e generation
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of nurses who have based a |lifestyle on the 12-hour
shifts. It would be a definite hardship to take that
away fromus, for all the reasons that have been repeated
before -- the extra tinme, the increased education, for
our famlies, to work extra jobs for extra incone.

Thank you.

(Appl ause)

COW SSI ONER BROAD: | have a question for you.
s it common for nurses on 12-hour shifts, say working
three 12-hour shifts in a row, to work nore than one job?

MS. ROGERS: Yes.

COW SSI ONER BROAD: So, you actually may be
wor king two or three jobs.

M5. ROGERS: No. What many of us do is we wll
work overtime at our home hospital. But it varies. |
don’'t -- | would have no idea what percentage it was.

But | can make -- and if | work an extra day, one extra
day a week, that’s 48 hours a week -- | can increase ny
i nconme by $1,000 per nonth. That isn't a |ot.

COWM SSI ONER BROAD: Let ne just recount a snal
conversation | had with a nurse who's a friend of m ne.
She cane over to ny house. | asked her, “What about the
12- hour shifts?” She said, “Yeah, nurses really want to

keep those 12-hour shifts.” And | said, “Well, you know,
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there’s this argunent about continuity of care.” And she
-- so, | said, “Tell nme about continuity of care and all
this.”

And | want you to react to this, because |I’'m
telling you the honest truth, what she told ne.

She said, “Well, it’s great -- it may be
wonderful for certain |lifestyle choices, but after you' re
-- it’s four o’ clock in the nmorning and you ve worked
ei ght hours already, those |ast four hours, you re not
doi ng any favor for your patients. You're tired, you
make m st akes.”

(Audi ence rmur nuri ng)

COW SSI ONER BROAD: That’s what she sai d.

M5. ROGERS: Could I conmment on that?

COW SSI ONER BROAD:  Ckay.

MS. ROGERS: Every -- every article that | have
read has not borne that out, at all. There is one
article that | read relative to that was on, quote-
unquote, “m ddl e-aged” nurses getting tired. But they
saw no --

(Laughter)

M5. ROGERS: -- no evidence of a threat to
patient safety, in any literature that |I’ve read. And |

was at the library doing research on it, and | couldn’t
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find it. This goes back to research fromthe early
1980’ s.

COW SSI ONER BROAD: God bl ess the young, huh?

(Laughter)

COW SSI ONER CENTER:  Well, we’'re no spring
chi ckens either, Barry.

COW SSI ONER BROAD:  Yeah, | know.

COW SSI ONER CENTER:  Thank you.

Li ke | said, any other nurses that want to
comrent on the reduction of their wage rates?

(Show of hands)

COW SSI ONER CENTER: Would -- you guys are al
saying the sane thing? Wuld you -- who --

AUDI ENCE MEMBER: (Not using m crophone) W
wllingly -- we work a |lot of 12-hour shifts, and we
willingly agreed to work those same 12-hour shifts for
straight time. W’ve had to -- agreed to that
(i naudi ble). We |love 12-hour shifts.

COW SSI ONER CENTER: But everybody’s aware that
AB 60 allows you to do that until July.

(Audi ence shouti ng)

AUDI ENCE MEMBER: (Not wusing m crophone) It

says that you can work that 12 hours, but you have to get

time and a half for the last four. Hospitals -- our
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hospitals (inaudible).

(Audi ence rmur nuri ng)

COW SSI ONER CENTER:  Well, why don’'t we --
yeah, why don’'t you cone up, Richard? G ve them
sonething to react to.

COWM SSI ONER BROAD:  Yeah

(Appl ause)
MR. SIMMONS: | actually have -- ny nane is
Ri chard Si mmons, by the way, for the record. 1’m an

attorney with the law firm of Sheppard, Miullin, Richter &
Hanpton. |'m here today to represent the California
Heal t hcare Associ ati on.

| actually have sonme comments that | think would
be of benefit to the IWC to hear. | would like to enter
theminto the record. W do not have any witten
statenments that enmbellish this or reflective statenments -
- | would like to talk to them-- but I would also |ike
to offer some responses to the | W based on questions and
i ssues that have been raised.

| will tell you that | think that 95 percent --
literally, 95 percent of what Ms. Furillo said, although
per haps well intended, was absolutely wong. It did an
injustice to the healthcare industry, it did an injustice

to the intellect of nurses who choose not to be
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represented in the healthcare industry, it does an
injustice to the patients in the industry, and it is,
frankly, offensive. And | would be happy to talk to her
intelligently and show her how she’s wong | ater.

| also disagree with sonme of the statenents that
t he --

(Appl ause)

MR. SI MMONS: -- and suggestions that any
hospital that wi shes to can sinply ride the flow and keep
what is currently in effect until July 1st, 2000, is
incredibly overly sinplistic, and it is not the option
that hospitals that intelligently consider the options
that are available will choose. And |I’'ll be happy to
explain that to you so you understand why people of good
faith and good intentions can reach different concl usi ons
and, apparently, those that have not yet surfaced before
this Conm ssi on.

| have -- 1’11 be happy to respond to your
questions, no matter how technical they are, at the
outset or at the end. But there are sone points that |
t hi nk the Conmm ssion should hear generally, about the
issues that are truly significant in the healthcare
industry. And if it pleases you, I will start with those

and then respond to your technical questions, or |’II
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deal with your technical questions first.

COW SSI ONER CENTER: Make your statenent first.

MR. SI MMONS: Thank you.

| would -- | would begin by saying that
hi storically, the California Healthcare Associ ation has
wor ked as closely with this Comm ssion as any trade
associ ation that represents enployers. 1’ve known M.
Broad for years. W have not always agreed; in fact,
we’ ve occasionally even had wagers on wage boards years
ago. But we have been here and we have acted in good
faith. We have sought out the assistance of the Division
of Labor Standards Enforcenent for years and years and
years. We’'ve done everything we could to seek the advice
of the government, the enforcement officials, and the IWC
to make sure the nmenmbers of CHA were fully apprised of
the law, their rights, their obligations. And | think it
is an industry that is as conpliant as any in the state.
And | think the records of the enforcenment history wl|
reinforce that point.

In any event, we’'re here in good faith today.
And the fact of the matter is the California Healthcare
Associ ation, CHA, represents many, many nmenbers who
collectively enploy over 350,000 enployees in the

heal t hcare industry in California. Many of the nenbers
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of CHA, of course, operate hospitals that operate 24
hours per day, 365 days per week (sic). They have uni que
staffing needs, special requirenents that are recogni zed
-- have been recogni zed by this Conmm ssion since 1974
when it first proposed a 10-hour shift just for
heal t hcare, and have been recogni zed by Congress as well.
Congress, the state Legislature, and this Comm ssion have
historically recognized the special staffing needs that
exi st in this organization.

W thout getting into all of the issues in great
detail, I think, due to time constraints and in deference
to the fact that other people, obviously, need to speak
and are entitled to speak, | want to focus on four issues
this afternoon: first of all, 12-hour shifts, w thout
question the nost inportant, dynam c, challenging issue
before the Comm ssion as far as healthcare is concerned,
secondly, the 8-in-80 overtine standards, which are
critically significant and are not receiving attention as
warranted; thirdly, the nmeal period issues -- and | wll
submt now that |1’ ve provided a petition signed by 90
nurses of one hospital, passed to ne |ast night, not
solicited, just when they heard | was going to be here
today -- each of the 90 nurses indicated her or his own

reasons for wanting to have anendnents to the neal period
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rules -- that is submtted to you -- and finally, the
exenption that is provided in AB 60 for certain union
enpl oyees. Those are the four things that I'd like to
tal k about.

And | would Iike to commence by tal ki ng about
12- hour shifts, the first and the forenost issue before
you, fromthe healthcare industry’ s perspective. | think
we have to start off with the acknow edgnent that no one
di sputes that nurses want 12-hour shifts. California
Nur ses Associ ati on was not here today saying it does not
want 12-hour shifts or its nmenbers don’t want 12-hour
shifts. | think they would submt -- at least if, you
know, put under oath -- that every collective bargaining
agreenent they negotiate for nurses contains 12-hour
shifts, and indeed, 12-hour shifts at straight tine.
They know t hey cannot succeed wi thout giving nurses 12-
hour shifts.

Hospitals will tell you the very sanme thing.
Hospitals need to give 12-hour shifts to nurses and ot her
enpl oyees. It has beconme an incredible retention tool to
retain qualified, skilled, professional nurses. And by
t he way, besides anything that this Comm ssion or the
Legi slature could say, let’s make it real clear, nurses

are professionals. You call them what you want; they're
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prof essionals. No doubt about it.

(Appl ause and cheeri ng)

MR. SI MMONS: (I naudible). Beyond that, if you
take a | ook at what the unions say and what managenent
says, the nurses are fully capable to speak for
t hensel ves. They' re nore articulate than I could ever
hope to be. They'|Il tell you they want 12-hour shifts.
There’ s no question about that.

The question is whether you're going to give
themthe right to do that, whether the Legislature is
going to give themthe right to do that. And we have to
| ook historically at what this Conm ssion has recognized.
It has heard hundreds of registered nurses and ot her
heal t hcare enpl oyees testify since 1980 about the need
for flexibility. Wat is going on right now, wth what
we you woul d describe as a reduced rate, what M. Knox
descri bed as a slashed rate in order to use a pejorative
termto reach a conclusion, what 1'd |like to call an
adjusted rate -- but that’s all semantics, that’s al
wor ds.

What it is, is exactly what had to happen in
1980, before the Industrial Welfare Comm ssion first
recogni zed that 12-hour shifts should be all owed at

straight time. And what had to happen back then was you
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paid a straight-time rate for the first 8 hours, you paid
time and a half that straight-tine rate for hours over 8,
so you could give to nurses essentially the sane pay that
they received for 40 hours for 36 hours of work. That
was the goal. It was not to take advantage to anybody.
It wasn’'t because hospitals are devils. 1t’s not because
they were the devil incarnate. They were not balls of
fire (inaudible), you know, oppress enployees. They
tried to do the right thing. That’'s exactly what they' re
trying to do right now.

In 1993, finally, the Industrial Wlfare
Comm ssion, after a series of years and after a series of
amendnents, expanded the wage order provisions in 4 and 5
to allow hospitals to give nurses and ot her healthcare
enpl oyees the opportunity to work 12-hour shifts at
straight tinme with a 12 and 40 standard. It truly was
perfection in ternms of the enployees and enpl oyers. It
benefited thousands of enpl oyees, thousands of patients,
and many, many hospitals. It benefited everybody. It
was a win-win situation. But, of course, it ended, or
t hi ngs changed, on January 1st, 1998. And we all know
what happened on that date.

But setting that aside, we have to realize that

heal thcare is plagued with critical |abor shortages.
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We're not tal king about business here; we’'re tal king
about lives, we' re tal king about patients, we’'re talking
about your parents, your spouses, your children, your
fam |y menbers; we’'re tal ki ng about | abor shortages that
heal t hcare organi zati ons nmust address in order for people
to save lives, what nurses are really there to do. They
want to make a fair, honorable wage, clearly. Hospitals
want to pay that. But they're there to save lives. |If
you really ask them what nurses are there for, they care
about patients. That’'s why they got into the profession,
that’s why they’ ve elected to stay in the profession, not
because of all the |egal gobbl edy-gook they were tal king
about today. W need to provide themthe opportunity to
do what they want to do, which is to practice their
pr of essi on.

Now, what we ask and what we urge the Industrial
Wel fare Conmi ssion to do is to provide opportunity, not a
grace period that’s going to expire on July 1st that
really is meaningless when you really exam ne it
carefully, but to provide hospitals the opportunity to
provi de heal thcare enpl oyees, nurses and ot her healthcare
enpl oyees, the opportunity to maintain existing 12-hour
shifts. Lord knows, if AB 60 had not occurred, 12-hour

shifts at straight time would still be in effect. There
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woul d not have been any bunmp in the road.

AB 60 is, in fact, what has caused people to
have to make changes. There's no doubt it. It’s
intellectually dishonest to suggest that anything el se
has occurred here. What has happened? AB 60 has
happened. We want to be able to preserve 12-hour shifts
as they exist. And nunber two, we want the opportunity
to create new 12-hour shift programs. As new hospitals
open, as new units open, as enployees realize that they
prefer 12-hour shifts, we want the right to accommbdate
them And you know what? We want the sanme right to
accommodat e the nurses that are not represented the
unions than the small mnority of the nurses who choose
to be represented by the unions, because nonuni on nurses
have the sane rights. They have the sane rights --

(Appl ause)

MR. SI MMONS: (I naudi bl e).

In any event, the proposed | anguage that has
surfaced through the Industrial Welfare Conm ssion,
frankly, is inadequate to acconplish our goals. It is
i nadequate for several reasons.

First, of course, it would be designed to --

COW SSI ONER CENTER: What proposed | anguage is

t hat ?
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MR. SI MMONS: The | anguage that deals with
healthcare. |It’s some of the |anguage that has fl oated
up before the |IWC

COW SSI ONER CENTER: We haven’t provided
anyt hing yet, have we?

MR. SIMMONS: No. | don’'t think it’s been
rel eased publicly, but it’s been floated around. People
have seen it.

COW SSI ONER CENTER: Where did you hear that?

MR. SI MVONS: \What difference does it make?

COW SSI ONER CENTER: Because it’s not a public
docunent. That’'s what difference it makes.

MR, SI MMONS: How exactly does that -- well, if

you’' ve seen it or not, let ne tal k about | anguage

t heoretically, froma concept, if |I may, because if there
is language out there -- and I'’mjust going to
hal | uci nate sone | anguage -- 1’1l talk about and 1’1

tell you why it’s inadequate. And if I’m wong, then
pl ease excuse ne.

If there is language in effect that refers to
12-hour shift arrangenents being limted to |licensed
enpl oyees who are engaged directly in patient care
activities, that |language is, unfortunately, inadequate,

however well intended it may be. The | anguage that may
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exi st also would narrow, in fact, shrink the grace period
provided in AB 60 so it will expire either on July 1,
2000, or, if earlier, the date that the IW issues new
rules. So, that will even contract the exenption so it’s
nmore narrow than the statute itself authorizes.

Furthernore, the statute doesn’t confine the
grace period that AB 60 offers to |licensed enpl oyees or
enpl oyees directly engaged in patient care. 1In short, if
t hat | anguage exists -- and | hope that I’'mwong -- |
hope it doesn’t exist --

COW SSI ONER BROAD:  You are wrong.

MR. SIMMONS: But if it does exist -- great --
then it should not confine the duration of the grace
period, it should not confine it to |icensed enpl oyees,
and it should not confine it to enployees engaged in
patient care positions.

So, if the I W does consider |anguage for 12-
hour shifts, we would ask that it be made available to
all healthcare enpl oyees.

It should al so be renenbered that you have
departnments that consist of both patient care and non-
patient care enployees who work the same schedul es. For
exanple, if a housekeeping enpl oyee works in a patient

care area, that enployee may work a 12-hour shift al ong
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with the RN. There are many ot her exanples | could give
you.

COW SSI ONER BROAD: Excuse ne. So, your
position is that this is about nurses who are engaged in
continuity of care, but janitors should work 12-hour
shifts without overtine in hospitals?

MR. SIMMONS: No. | didn't --

COWM SSI ONER BROAD: What’'s the rationale for
t hat ?

MR. SIMVONS: Well, M. Broad, | didn't nention
continuity of care. | do intend to nention it, but not
in the context in which you ve raised it. So, if you
allow ne to state ny view --

COW SSI ONER BROAD: Pl ease.

MR. SIMMONS: -- you can criticize it, once it’s
been stated. But until | do, I’'d just as soon have the
opportunity to speak for nyself.

The bottomline is that we have heal thcare
enpl oyees, both nursing and ot her enployees, who work 12-
hour shifts. While continuity of care may, in fact, be a
justification for 12-hour shifts, and it may, in fact, be
a reason why 12-hour shifts make em nent sense in the
heal t hcare industry, it is not the only reason. The

reason the | WC authorized 12-hour shifts for all
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heal t hcare enpl oyees in the past is because enpl oyees
liked it. They can work a conpressed schedul e of | onger
but a fewer nunber of days, which gives them nore days
of f for other things.

It is true, as you said, that sone people may
choose other things that include other enploynment. O her
peopl e may choose ot her things that involve caring for
their famly or spending time with their famly, or
pursui ng educational interests or travel interests or
recreational interests. There are all sorts of things
you can do with four days off.

COW SSI ONER CENTER: Can you wrap it up in
about two m nutes, do you think?

MR. SI MMONS: Ckay. Thank you.

Well, the bottomline is that 12-hour shifts
promote flexibility. They pronote the interests of
enpl oyees, their famlies, their patients, and they do
pronmote continuity of care. But that shouldn’t result in
overl ooking the other things that they provide.

Now, your charge, of course, as has been -- as
you have been rem nded about, includes protecting the
wel fare of enployees. Let’s talk about the healthcare
enpl oyees and their wel fare.

G ven the critical |abor shortages that exist in
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California, if you renpve the authority for flexible
scheduling that already exists, then it’s going to
exacerbate staffing problens that already exist due to

| abor shortages. |If you exacerbate staffing problens,
that’s going to increase the stress for the enpl oyees,
that’s going to conprom se the care of enpl oyees --
excuse ne -- the care of patients and the nurturing of
enpl oyees, and it’s going to |lead to even greater
attrition, which will be a cycle that will underm ne the
wel fare of enployees. It will disrupt the lives of
nurses who, as has already been said, in sone cases have
wor ked 12-hour shifts their entire career, twenty years.

So much for 12-hour shifts, an inportant issue.
Let me tal k about the other issues that are inportant as
wel | .

The second issue | need to address is 8-in-80"s.
California enployers have been allowed to use an 8-in-80
overtime system under Section 7(j) of the Fair Labor
St andards Act, and fornerly Section 3(c), now Section
3(b), of Wage Order 5, for many, many years. That
recogni zes the unique staffing issues in the healthcare
industry. It is allowed in every state of which I am
aware in the nation. |f California abandons or

di m ni shes the authority for 8-in-80 overtinme systens, it
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woul d be a tragedy. And they are used by the vast
maj ority of hospitals in California and in the entire
nation.

So, what we urge the Industrial Welfare
Conm ssion to do with respect to 8-80 -- 8-in-80
arrangenents is to preserve the existing rules. And |
know there’ s sone debate as to whether you may do so. |
bel i eve, based on ny reading of the statute, that you
absolutely can. You're allowed to preserve exenptions,
and it is an exenption froma normal 40-hour standard.

Third area: neal periods. There are three
i ssues associated with neal periods that are of critical
concern in the healthcare industry. The first is that
current |aw all ows an enpl oyee to waive their neal period
if the nature of their work prevents them fromtaking 30
m nutes off.

COW SSI ONER CENTER: Excuse ne. W need to
kind of wap it up, because we're going to start |osing
comm ssioners here pretty qui ck.

MR. SIMMONS: Ckay. | appreciate that. |
suppose the best thing | can do is note that the neal
period issues are truly of great significance. And if |
may, | would submt further docunentation --

COW SSI ONER CENTER:  In witing to us, please.
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MR. SIMMONS: -- that addresses that issue for
you.

And finally, the collective bargaining proviso -
- and | can say that in 30 seconds. | lectured recently
with the general counsel of the Labor Comm ssioner, in
whom | have great respect -- | think he is truly a
scholar in the | abor area -- and while we both | ectured
to the State Bar Association, | thought he nmade the

astute point that unless overtine is paid for al
overtime hours -- nmeaning all overtine zones, hours over
8 in a day, unless premuns are paid for all overtine
zones, including hours over 8 in a day and hours over 12
in a day and 40 in a week -- then the overtime exenption
for collective bargaining agreenents would be
unavai | abl e.

| understand the Labor Commi ssioner may have re-
eval uated that issue. | understand that there’'s room for
debate, but | would ask the IWC to clarify its position
on that point so we have clarity and we know what the
rul es are.

Beyond that, 1’'I|l be happy to entertain any
guestions you may have.

COW SSI ONER CENTER: Just a question. Now,

January 1, AB 60 goes into effect. There’'s an exenption
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for nurses up until July, if they had a | egal election
and then two-thirds vote.

MR. SI MMONS: There’'s sonme (inaudible) in that.
May | explain it?

(Audi ence nmur nmuri ng)

COWM SSI ONER BROAD:  Qui ckly.

COW SSI ONER CENTER:  Yeah, quickly, if you
coul d.

COW SSI ONER BROAD: Well, in a nutshell, it’s
not an exenption, it’'s a grace period.

COW SSI ONER CENTER: Ri ght.

MR. SIMMONS: AB 60 has both grace periods and
grandf at her provisions. That provision is a grace period
that says, “If you can denonstrate that you conplied with
all of the pre-1998 standards, then you can conti nue what
you have until July 1st, 2000.” That’'s true. But you
al so have other options. And the problemis, as of July
1, 2000, if you don't -- if you ride that grace period
out, you'll have far fewer options available to you then,
if the IW or the Legislature doesn’t act, than are
avail able to you right now, which is why so nmany
hospitals are reacting to the options now.

COW SSI ONER CENTER: Okay. And just a

guestion. Okay. Now, you re reducing wage rates to
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conply with the overtinme, and not knowi ng what |WC wi ||
do. If, by chance, |IWC does act and does an exenption,
will you reinstate the wage rates?

AUDI ENCE MEMBERS: (Not wusing m crophone) Yes.
Yes.

MR. SI MMONS: Absolutely. Obviously, it’s a
hospi tal - by- hospital basis, and hospitals try to do what
enpl oyees want themto do, which is why they’'re going
t hrough voting procedures now, even though they don’t
have to, by the way.

Can | give you sone insight? The statistics |'m
hearing on the adjusted rate systemis that upwards of 70
or 80 or 90 percent of the enpl oyees who have vot ed,

t hrough a process that isn’t even required, have said,
“We want 12-hour shifts. W’ re happy to go through the
adjustnment in the rates in order to maintain 12-hour
shifts under the Ilimtations that exist in AB 60.” It’s
done with full disclosures, group neetings, things that
aren’t even mandated by the | aw, because enpl oyers want
to do the right thing.

COW SSI ONER CENTER:  Wel |, let me continue on.
So, let’s talk about the I W on 12-hour shifts.

MR. SIMMONS: Well, here’s the dilemm there.

And, by the way, there are sone open | egal questions, and
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| don't want to say that there are clear answers to al
of these questions.

The Statenent of Basis to the wage orders right
now specifically tal ks about the ability to go to a
reduced rate system systens that, as | said earlier,
were all owed back in 1980. But the Statenment of Basis
actually authorizes it. So, to suggest here it may be
legal, it may be not be legal, it’s clearly legal and the
| WC has said so explicitly inits Statenment of Intent and
St at emrent of Basi s.

Now, you have | anguage in AB 60 that tal ks about
reduced rates being inpermssible after January 1st of
t he year 2000. | don’t know, frankly, whether that
sinply would outlaw reduced rates in connection with 10-
hour shift prograns that were rejected, or whether or not

you were going to interpret that to outlaw any type of

rate reduction. But if, in fact, you do construe it
broadly to outlaw any type of rate reduction -- and |
refer to the opposite interpretation, of course -- but if

you did construe it that way, then hospitals that wait
until July 1 will have no option other than basically to
go out of business or to offer only 8-hour shifts, where
enpl oyees won’t even have the option to work 12 hours.

That's the dilemmmm that AB 60 creates.
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Hospitals didn't create it. Hospitals didn't
want it. | don’t think you saw a |ot of hospitals
supporting AB 60. So, there you have it. W didn't
draft it. Nobody called ne and asked ne.

(Laughter)

MR. SIMMONS: Wally Knox didn't call me and say,
“Ri chard, | understand you”

COW SSI ONER CENTER: The Chamber didn't support
it either, | don’t think.

MR. SIMMONS: Yeah. “ -- and what do you think
about this legislation? Do you have insight to the
heal t hcare industry?” | didn't get that call. M phone
did not ring.

Any ot her questions?

COW SSI ONER BROAD:  Yeah. | have sone
guesti ons.

| think you' re probably right that there’'s
not hing that prevents people from | owering base wage
rates before January 1. The concern is -- the concern is
what the chairman said, which is, then, you | ower the
base wage rate, then, to go to a 12-hour shift, if we
i ndeed vote to continue 12-hour shifts for nurses, and
t hen you | eave people at the sane rate of pay. Now,

you’' re saying that you wouldn’t do that because you j ust
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want to make people --

MR. SI MMONS: \Whol e.

COW SSI ONER BROAD: -- you just want to make
it whole and stay even. So, you wouldn’t oppose, then, a
provision in the wage order, then, that would require
that they be kept whole, that the forner base wage rate
be reinstated as a condition precedent to having a 12-
hour shift |ike that?

MR. SIMVONS: Well, I can go beyond that. |

agree with your point, by the way, the theme of your

point. And | don’t have any problemwth that. | know
of no hospital that would be unwilling to do that. |
think 1'd like to see the | anguage, by the way. 1°d |ike

to see ny version of that |anguage drafted rather than
yours. But in concept, | do agree with you.

But let nme tell you one other thing. | think
enpl oyees can be di sadvantaged from a benefit
perspective. |1'd like to see them nmade whol e there too,
as woul d hospitals, because sone disability prograns,
sone life insurance progranms, pay benefits based on
straight-tinme earnings without regard to overtine. And
we would like themto get full benefits, conpletely. So
--and | think hospitals would be fully supportive of

t hat .
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COW SSI ONER BROAD: Well, | think the hospital
i ndustry could take a lot of the -- of the stress of what
it’s done here out of the whole process by formally
taking that position and witing to the Comm ssion and
saying that it would propose to do that.

MR. SIMMONS: Well, can | get a reading fromthe
conmm ssioners right now? Can | ask you -- | know you
can’t vote because it’s before January 1st -- would each
of you vote in favor of that, were it submtted?

COWM SSI ONER BROAD: | don’t think it’'s
appropriate to ask us to commt to sonething that we
haven't seen.

MR, SIMMONS: Well, you asked ne to commt to
sonet hing. You wanted the industry to commt to
sonet hi ng.

COWM SSI ONER BROAD: You don’t have to -- you
don’t have to --

(Appl ause and cheeri ng)

COW SSI ONER BROAD: The industry -- the
i ndustry doesn’t have to do anything. | haven’'t noticed
that the industry has done anything affirmative,
generally, in this area at all. So, you know, you don’t
support increases in the m ni num wage --

MR. SIMVONS: Well, do you want --
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COW SSI ONER BROAD: You don’t have to do
anyt hi ng.
MR, SI MMONS: Okay. Let’s say we do it. Let’s

say we do what you asked. WII| you give us your

i ndi cation right now -- obviously, you reserve the right
to change your mnd -- but would you support it, M.
Br oad?

COW SSI ONER BROAD:  Support what ?
MR. SIMMONS: If there were a proposal to allow

12-hour shifts at straight time, where people were --

COW SSI ONER BROAD: | would certainly be nore
receptive toit, I'll tell you that nuch.

MR. SIMMONS: Well, let’s face it. That’s what
woul d have happened had AB 60 never cone along. It would

have just been status quo.

COWM SSI ONER BROAD: Well, AB 60 woul d have
never cone along if what preceded AB 60 had never cone
along. So, that’s -- but let ne ask you this question.

| still -- the nurses that have conme before us,
we’'ve only really heard fromnnurses. W haven't heard
from anybody who works -- and m dw ves -- but a | ot of
people work in hospitals, you know, | mean, janitors and
food service people, and parking | ot attendants and

security guards, and secretaries, and all kinds of people
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work in hospitals. And what’'s different about the good
old days with the last IWC and the |ast adm nistrati on,
what’s different is the fact -- the passage of AB 60.
And AB 60, | believe, instructs this Conm ssion to be
very wary about deviating fromthe basic 8-hour-day

st andar d.

Now, what is the rationale for making a parking
| ot attendant at a hospital be able to be required to
work 12-hour shifts, and a parking |ot attendant at a
novi e theater who could not? What's the difference?

MR. SIMMONS: Well, first of all, I don't -- |
don’t agree with the prem se, that -- the prem se is that
parking |l ot attendants don’t want to work it and they’'d
be forced to work it. M view is that thousands of
enpl oyees in the state have voted in favor of 12-hour
shifts on a voluntary basis by two thirds of their
nunber. And it’s not just nurses. It is parking |ot
attendants, if the enployer and enpl oyees agree to it.

And let’s face it, you guys recognized it -- you
didn’t, but AB 60 recognized it, because the el eventh-
hour amendnent added the authority for 4-10 arrangenents
or other flexible arrangenents that were in effect on
July 1, 1999, on individual -- on an individual basis. A

| ot of enployees want it.
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My reason for justifying it is that enpl oyees
want flexibility. Congress recognized it when they
repeal ed the 8-hour standard in the WAl sh-Heal ey Act,
back in 1986. The Industrial Welfare Conm ssion has
recogni zed it. Thousands of people throughout the state
have recogni zed it. You ve had hundreds of people
testifying over this process of hearings, and you' d had
hundreds nore testify in 1980, 1986, 1989, and 1993, all
of which resulted in the expansion of flexibility.

People want it. They're knocking at your door. They're
beati ng down your door. They say, “We want flexibility.”
That’s why it should be all owed.

(Appl ause)

AUDI ENCE MEMBER: Can | ask a question? | would
l'i ke to know why nurses, who are coll ege-educated
prof essionals, are being considered in the same category
as parking | ot attendants.

COW SSI ONER BROAD: Actually, the issue is
whet her parking | ot attendants should be treated
differently fromother parking | ot attendants.

AUDI ENCE MEMBER: No, no, that is not the issue.

COWM SSI ONER BROAD: Yeah, | think it is.

AUDI ENCE MEMBER: The issue is, why are nurses

being in the sanme category as other workers who are not
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considered to be professionals, as far as a coll ege-

educated type of profession. It is blue-collar work and
white-collar, if you will, or whatever.
COW SSI ONER BROAD: Well, if you want my

opinion, nmy opinion is that there are many people who are
-- who are white-collar that have al ways been permtted
or required to be paid overtine. It’s not -- it’s not --
this is not a distinction people who use their brains and
use their hands. It is -- it is the |law of the |land that
peopl e get overtine.

AUDI ENCE MEMBER: (| naudi bl e).

COW SSI ONER BROAD: Yes, it is.

COW SSI ONER CENTER: No nore questions fromthe
floor. We ve got a speaker up here.

Maybe you can cone up and address the
Conmi ssi on.

| was on the Conmm ssion when the 8-hour day was
repeal ed, along with M. MCarthy, and the other |abor
vote thought he was voting for a study to repeal the 8-
hour day. That’'s how nuch the popul ace spoke on that,
and | don’t think he ever did get what he was doing. But
that’s old history on that, so --

COW SSI ONER McCARTHY: M. Chair, if | could

make one -- the issues before the -- that the nurses have
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brought forward today are really two distinct issues. |
-- you know, | nmean, we have the issue that’s under
consi deration, which is a very serious issue. The other
i ssue, also serious, which is different, was the
Situation with the m dw ves. So, before -- | know sone -
- | think some of the conm ssioners have to catch a
plane, so | would just like to introduce a quick notion,
if I may, before we continue with the testinony here,
that -- that one of the first itenms of business in the
next nmeeting is consideration of the exenption on
prof essi onal grounds for m dw ves.

AUDI ENCE MEMBER: (Not wusing m crophone)
Advanced practice nurse is a term is an unbrella term
for m dw ves, some of whom are specialists, nurse
practitioners, nurse anesthetists, who have not yet had

the opportunity to talk.

COW SSI ONER McCARTHY:  Well, | -- we can
broaden that if we wish. | guess, at the nonment, since
we’' ve
heard --

MR. SIMMONS: 1Is it who shouts the | oudest, or
are we going to just let people comment out of the
audi ence?

COWM SSI ONER McCARTHY: Well, | introduced a
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moti on, and we can introduce other ones if sonmebody

wi shes. But I’'Il stick with that nmotion with regard to
the issue that was brought up with the m dw ves, that we
at least consider it at the next meeting, given the
seriousness of charges there.

Second to it?

(No response)

COW SSI ONER McCARTHY:  Well, this is very --
this is different. | nmean, sonme of the others, we wll
have a hearing before July 1st. On the basis of what the
m dw ves said, as | said, thisis alittle -- this is of
greater urgency and imrediacy in terns of their
prof essi onal survival, fromwhat | can tell. So,
consi dering one at the next neeting doesn’t preclude
considering anything else at a | ater neeting.

COW SSI ONER COLEMAN:  Can | ask, procedurally?
What we can do is agendi ze that for the next neeting as
one of the first acts of business.

COW SSI ONER CENTER:  Well, if you want to nake
a resolution to do that, that’'s fine, but I don’t think
we can make notions on the statute until it conmes into
effect in January.

COW SSI ONER McCARTHY: No, |’ m not making a

nmotion on the statute. | just made -- nmy notion was to
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that point. That's all my nmotion was, not prejudgi ng how
t he Comm ssion will decide or vote on it, just to
consider at |east at the tine.

Well, that’s the notion.

COWM SSI ONER COLEMAN: | second.

COW SSI ONER CENTER: Call the roll.

COW SSI ONER COLEMAN:  Aye.

COW SSI ONER DOVBROWSKI @ Aye.

COVM SSI ONER McCARTHY:  Aye.

Barry?

COW SSI ONER BROAD:  Aye.

COW SSI ONER CENTER:  Aye.

You guys shoul d have hel ped Barry on his notion,
t oo, you know.

Ckay. | guess --

(Pause)

MS. CONNOLLY: Hello?

COW SSI ONER CENTER: Hel |l o. Excuse ne.

Pl ease.

MS. CONNOLLY: My nane is Kathleen Connolly,
C-0-n-n-o0-1-1-y. I'ma registered nurse at Providence
Hospital in Burbank.

COW SSI ONER CENTER:  Excuse ne.
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Coul d you pass those outside, please?

Al right.

MS. CONNOLLY: 1’'ve only been a (inaudible)
nurse for (inaudible). The actual facility that | am
enpl oyed by has 12-hour shifts since the md-1980"s. But
"’ mone of the nurses that M. Knox tal ked about that has
taken a big cut in pay. It ended up to be 16.66 percent.
No matter how you dress it up, it’s a still a big -- big,
big cut in pay.

| do not want to work as a nurse five days a
week taking care of sick, dying patients working el even
to seven p.m, the shift that I would have to work
(i naudi bl e), apparently. | feel that the hospitals did
try to do what they could, but what they're telling us is
that we don’t matter. How do you run a hospital w thout
nurses? |It’'s decreasing our norale and will be a big cut
in pay. (lnaudible) the correct pay for the time worked.
Wth the new pay scale, there are different rates that
need to be paid out, nmaking it easier for m stakes to be
made. Sone of us have two jobs to maintain our
lifestyle.

On a selfish note, healthcare is not --

heal t hcare (inaudible). M hospital will |ose nme and
sone experienced and val uable nurses. | wll not be
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practicing in a field that does not also pronote enpl oyee
sati sfaction.

| have submtted 31 letters from 12-hour
enpl oyees in favor of 12 hours who |i ke an assurance of
their base pay prem um (inaudible). (lnaudible) and we
have to take our pay, but if we are exenpt, we will go
back to the base pay that we are now, base pay for 12
hours straight.

AB 60 needs to be clear as far as healthcare is
concerned. | urge you to reinstate Wage Order 4 and 5 so
we can continue to give quality care and maintain a 12-
hour, flexible work schedule in return for our previous
base pay.

(Appl ause)

COW SSI ONER CENTER:  Bi |l | Hof f man.

(No response)

COW SSI ONER CENTER: Charl es Long.

Di d Kat hl een Connol |y al ready speak?

COW SSI ONER BROAD: That was her

AUDI ENCE MEMBER: (Not using m crophone) She
j ust spoke.

COW SSI ONER CENTER: Gee, |’ m doi ng good here.
It’s getting |ate.

Oh, which one are you?
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MR. LONG  Charles Long.

COW SSI ONER CENTER: Okay, Charl es.

MR. LONG Do we still have the front row open
to us?

COW SSI ONER CENTER: Why don’t you -- yeah,
peopl e who’ ve already spoken. | guess everybody's
wai ting

-- we're going to go through the list now. W’ ve got --
these are all with you?

MR. LONG  Yes.

COW SSI ONER CENTER: All right. Go ahead.

If you have witten, if you could submt it to
us, maybe, and summari ze.

MR. LONG |I’ve done it already.

COWM SSI ONER CENTER:  Par don?

MR. LONG |I’ve done it already.

COW SSI ONER CENTER: Okay. And you’'re just
going to summari ze your witten testinony?

MR. LONG |’mnot even going to sunmarize ny
witten testinony. | amopen to specific questions.

COW SSI ONER CENTER:  Ckay.

MR. LONG We consider it here that you are here

to help us, and | would Iike to understand, or gain sone

under standing. After being here all day, |I’mnore
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confused than ever.

AUDI ENCE MEMBER: (Not wusing m crophone) Can’t
hear you.

MR. LONG | understand -- or | think I
understand that we are covered, we have been covered,
under Wage Order Number 4. After hearing testinony
today, I'mnot sure if that wage order is still in effect
after January 1st, 2000.

COW SSI ONER CENTER:  Yeah. Order 4 will be --
is -- will be in effect in January.

MR. LONG. Not AB 60, but Wage Order Nunber 4.

COW SSI ONER CENTER: Yeah. Wage Order 4 will
still be in effect in January.

MR. LONG It still will be in effect.

COW SSI ONER CENTER: What kind -- what kind of

i ndustry are you involved in?

MR. LONG Well, it’s oil -- our -- the
custoners we serve are the oil industry. W store and
transfer -- and transport oil for the refineries in the
L. A area.

COW SSI ONER CENTER: Were you covered under
overtinme -- by the daily overtine |aw?
MR. LONG |’m sorry.

COWM SSI ONER CENTER: Are you covered -- are you
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wor ki ng -- what are your hours?

MR. LONG We work in 12-hour shifts,

COW SSI ONER CENTER:  12-hour shifts. And you
were doing that prior to the repeal of the 8-hour day?

MR. LONG We’ve been on 12-hour shifts for
seven years.

COW SSI ONER CENTER: Because of the exenption
for the oil industry?

MR. LONG That's -- Wage Order Nunber 4 covers
(i naudi bl e) professionals. W fall into that, machine
oper ators.

COW SSI ONER CENTER: How were you working 12-
hour shifts w thout overtine?

MR. LONG  Equi pnent operators. This is in Wage
Or der 4.

COW SSI ONER CENTER: Okay. Go ahead and 1’1
try to figure out where it is. Go on.

MR. LONG Well, ny question is, if Wage Order
Nunber 4 is still in effect after January 1st, then we
shoul d be able to continue working on 12-hour shifts.

COW SSI ONER CENTER:  You were -- what happened
was -- a couple years ago was a repeal of the 8-hour day.
Were you working 12-hour shifts then at straight tine,

prior to that?
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MR. LONG Yes. For the |ast seven years, we’' ve
been working 12-hour shifts, actually, and were being
paid overtime after 40 hours a week

AUDI ENCE MEMBER: (Not using m crophone) Well,
that’s what it says in the wage order, is after 40 hours
a week.

COW SSI ONER CENTER: That was not prior to the
elimnation of the 8-hour day. Prior to that, it was
overtinme after 8 hours. But you were paying -- you were

payi ng 12-hour days prior to that repeal of the wage

order?

MR. LONG Yes. At least |I -- 1 thought we
spoke to you, | believe to you, in 1989 and 90, in
Sacranmento. And about a year after that -- well, about

two years after that, we began working 12-hour shifts.
COW SSI ONER CENTER: | wasn’t on the IWC in
" 89.
MR. LONG Okay. Well, the Comm ssion.
COW SSI ONER CENTER: Maybe we shoul d have --
because |'’m not sure if you were exenpt going in there or
not. Maybe Marcy should go talk to you
But overtine will be in effect in January.
MR. LONG Overtine after 8 hours a day?

COWM SSI ONER CENTER: Yes. Yes. Unless you
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have a specific exenption in your industry.

MR. LONG Well, that’s nmy understanding. Well,
we don’'t -- you say industry, and we’'re not part of the
oil industry. The oil industry is our custoner.

COW SSI ONER CENTER:  Then | woul d think you
shoul d have been covered under the 8-hour day prior to
t he repeal

MR. LONG So, we shouldn’'t have been -- we
shoul d not have been allowed to work the 12-hour shift
for the | ast seven years?

COW SSI ONER CENTER: | think -- yeah, we can’t
-- you should talk to the Labor Conm ssioner on that.
That’ s a Labor Comm ssioner issue, not one of our issues.
Yeah.

Yeah.

MR, LUSSI: | think what we're trying to do is
we're trying to see if we are an exenption. And | know
we have heard about that. | want to know how we can go
and get an exenption. People are -- | heard you guys
refer to healthcare workers and janitors in the sane
sentence. | don’'t see why if a group of people,
enpl oyees, want to work an 8-hour day or a 10-hour day or

a 12- hour day, why can't we let then? | nean, why are

you guys -- you guys have the ability to grant
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exenptions.

COW SSI ONER CENTER: No, we don’t.

MR. LUSSI: Through a process.

COW SSI ONER CENTER:  Through a process for
specific industries. But the |law changed in January.
That order changed, how we do that. | don’t think we can
grant you an exenption just --

MR, LUSSI: Well, in AB 60, you guys have a
provision to grant exenptions. That’'s what it says,
doesn’t it?

COW SSI ONER CENTER:  For -- for industries.

MR. LUSSI: For industries.

COW SSI ONER CENTER: And what’s your --

MR. LUSSI: M question is, why --

COW SSI ONER CENTER: Expl ain your industry to
me first.

MR. LUSSI: |’m an operator for Edison, a
pi peli ne operator for Edison. W transport and store oi
for refineries. W work at a rotating 12-hour shift, 24
hours a day. Wthout a 12-hour shift, it goes back to 8;
there’s no 9°s or 10's or anything el se.

My question is, if a working group wants to stay
on the 12-hour shift, why are we not allowed to do that?

COW SSI ONER CENTER:  You could go to 10’s, but
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t he | aw changed - -

MR. LUSSI: There’s no provision for us to go to
10’ s because there’'s 24 hours in a day. This is our
problem and the same with the nurses and the janitors
and the parking |lot attendants. W want it, not our
conpanies. W want it. |It’'s better for us. So, | don't
under st and why we cannot get an exenption as an industry.

COWM SSI ONER CENTER: Because the | aw was passed
by the Legislature. W cannot change the | aw.

MR. LUSSI: But you do have a provision --

COW SSI ONER CENTER: Not to change the | aw.

MR, LUSSI: ~-- for an exenption to industries.
That’s nmy only question. M concern is --

COW SSI ONER CENTER: Certain industries.

MR. LUSSI: -- we want to vote to take this, and
| don’t understand that -- it says in the bill that
you' re available or allowed to give provisions to
i ndustries. And | wanted to know, why can’'t that happen,
because | heard you say before that you're not allowed --
it goes through a | ong process.

COW SSI ONER CENTER: We can do certain things,
but once the | aw goes into effect, we cannot supersede
the law. And the |law changes in January, which really

limts the exenptions we can grant. There are specific
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i ndustries named in the | aw.

MR. LUSSI: But we cannot grant exenptions above
and beyond those certain industries?

COWM SSI ONER CENTER: W can institute wage
boards for industries. And you need to get your industry
people to gather and petition that.

MR. LUSSI: W have. | think we’ve presented
that to you.

COW SSI ONER CENTER: That’'s a process. Then
we' Il have to investigate your industry and do it that
way. We just can’t grant an exenption w thout
i nvestigating your industry.

MR. LUSSI: Yeah. | realize you can’t do that
on the spot. But there is a process.

COW SSI ONER CENTER: Yeah. Yeah, a process.

MR. LUSSI: Okay. Thank you.

COW SSI ONER CENTER: Matthew Bart osi ak.

AUDI ENCE MEMBER: (Not using mcrophone) He's
here. He just stepped out.

AUDI ENCE MEMBER: (Not using m crophone) Next.
Go on to the next nane.

COW SSI ONER CENTER: Rita MGuire.

(No response)

COW SSI ONER CENTER: Deni se Smth? Has she
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spoken yet?
(No response)

AUDI ENCE MEMBER: (Not using m crophone) Here’'s

COW SSI ONER CENTER: Oh, there’'s Matt.

AUDI ENCE MEMBER: (Not using mcrophone) Hurry
up! Make it quick

AUDI ENCE MEMBER: (Not using m crophone) WMy I
make a comment ?

COW SSI ONER CENTER:  Yes.

AUDI ENCE MEMBER: (Not using m crophone) Can
you limt the speakers to maybe five m nutes?

AUDI ENCE MEMBER: (Not using m crophone) O
t wo!

COW SSI ONER CENTER: I think we'll limt it to
two m nutes so we can get out of here.

MR. BARTOSI AK: | can do it.

COW SSI ONER CENTER:  Okay.

MR. BARTOSI AK:  Thank you very nmuch. M nane is
Matt Bartosiak, with the Enployers G oup. W’'re a
nonprofit human resources association. W help 5,000
menber conpani es statew de, representing 2.1 mllion
enpl oyees. We hel p those conpani es manage hunman

resources. One of our main activities is advocacy, and
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|’ m here today to -- and | was here with sonme enpl oyer-
menbers with us, and they had to | eave.

|’ m here today to tal k about, of course, AB 60
and flesh out sonme of the rules. Before I go into the
comments, I'd like to make just a comment. | know you
have a | ot of people who want to testify all the tinme,
and you try to do it in a cohesive, efficient fashion.
But, again, one of these roons, if one gets up earlier,
|'i ke two production enployees | had that are going to be
t aki ng (inaudi ble) two people here, enployees, production
wor kers who cane here, unpaid all day, and wanted to talKk
about their desire to work 12-hour shifts. But | can
have witten testinony submtted.

Allow nme, in the next three and a half m nutes,

to quickly go over our comments and questions regarding

AB 60.
AUDI ENCE MEMBER: (Not using m crophone) Quiet!
MR. BARTOSI AK:  Thank you.
My first set of comments will revolve -- and |
have not seen the drafted regulations, so you'll have to

pardon ne if these have been addressed.

Still, nmy first comment addresses -- revolves
around alternative wor kweek issues. The bill does call -
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COW SSI ONER CENTER: Are these witten coments
you're going to submt to us?

MR. BARTOSI AK:  You al ready have these comments.
| submtted themin advance.

COW SSI ONER CENTER: So, briefly summari zi ng

themis what we’'re going to do.

MR. BARTOSI AK:  I'mjust briefly summari zi ng
t hem

Regarding the -- AB 60 calls for the Conm ssion
to address a designation of work units. And I -- we ask
t he Comm ssion to be as | oose and broad, if you will, as
it has been in the past. It’s been an enforcenent policy

in the past that work units were broadly defined and were
left up to the objective business criteria. W ask that
that remain, because if it’s too cunbersone or if there's
too many classification rules, they will be |ess useful
in the work environnment, for both enployers and

enpl oyees.

Menu of options. | just did take a brief peek
at the nmenu of options draft rules, and I do see that
there is sone enpl oyer control of those so you don’t have
everybody signing up for one nenu and then the rest
remai n unstaffed, the other options. |If indeed the draft

says that, we applaud that.
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The di sclosure requirenent rule for AWS' s -- for
al ternative workweek schedules -- where they' re supposed
to give conplete disclosure, | -- again, | have not read

the draft, but we think it’s prudent that the disclosure
requi renents be in a conprehensive fashion, yet in an
efficient fashion, one or two weeks, perhaps, and
conducted in a process that allow the interest and the
momentum of interest in (inaudible) and they keep the
process noving. For conpany enpl oyees who can’'t work the
alternative workweek schedul es, we suggest that, again,
we leave it up to the enployer’s discretion as to what
reasonabl e accommodati on neans. | know, in terns of
enpl oyees who are eligible to vote, that reasonabl e
accommodati on nust be attenpted, and it may be attenpted
for people who join the unit later. And again, we ask
that the Comm ssion consider giving enployers, who know
t he needs of their business, true flexibility in defining
what i s reasonabl e accommopdati on -- accommodati on.

There are sonme other issues, |like can an
al ternative wor kweek schedul e be rescinded? Like
previous |law, after twelve nonths in practice, the
enpl oyees may petition to have the vote repeal ed upon a
two thirds vote -- a two thirds petition. They have a

process. The Commi ssion is called to stipulate or |ay
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out conditions under which enpl oyers may dissol ve the
al ternative wor kweek schedule. Such a concept was not in
t he previous |aw, and we strongly encourage the
Comm ssion to, again, give broad flexibility for an
enpl oyer to disband an alternative workweek arrangenment
when it realizes it doesn’'t work, and not have to junp
t hrough a thousand hoops to do so. |If the schedul e
doesn’'t work, let’s not wait till we can’t get product
out of the door until we're ready to di sband a schedul e
that clearly doesn’t work.

My remai ning two comments revol ve around ot her
i ssues that AB 60 addressed. We may very well be calling
on you for exenption issues. |’'d just like to --

COW SSI ONER DOVBROWSKI : Pl ease. We're really
out of tinme. And if you have witten testinony, we wll
read it.

MR. BARTOSI AK:  Okay. In closing, then, 1’11
make just one closing conment regarding the outside
sal espeopl e and the exenption issues and the neal periods
and all these things that you may review. When one does
review these elenents and these constructs of yours, we
ask for broad rules, flexible rules, and concise rules so
t hat the personal needs of enpl oyees and the business

needs of enployers may be net.
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Thank you.

COW SSI ONER DOVBROWSKI :  Rita McCuire?

COW SSI ONER BROAD: She left.

COW SSI ONER DOVBROWSKI :  Deni se Smit h.

(No response)

COWM SSI ONER DOVBROWSBKI : 1" m going to go
t hrough this thing -- Gabo Briones, Children’s Hospital.

MS. WLSON: [I'IIl take it.

COWM SSI ONER DOVBROWSKI @ Ckay.

M5. WLSON:. M nane is Karla Wlson. [|’man
advanced practice nurse in pediatric oncol ogy at
Children’s Hospital, and I’mhere with several of ny
col | eagues, and we are representing over 100 advanced

practice nurses at Children's Hospital.

From what has been said earlier today, it’s very

clear that the nmenbers of the Comm ssion do not really
under st and what nurses do, |et alone what advanced
practice nurses do.

AUDI ENCE MEMBER: (Not using m crophone) Can't
hear you.

MS. WLSON: Oh, sorry.

Advanced practice nurses, as the m dw ves so
wel | expressed earlier, are nurses who have advanced

degrees, or they have extensive experience and training
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in specialized areas. Many of us are certified in our
area of specialization, just as I'mcertified in

pedi atric oncol ogy nursing. Advanced practice nurses

i nclude nurse practitioners, clinic nurse specialists,
case managers, and there are a whole list of other types
of titles of nurses, et cetera.

We have 24-hour accountability for our patients.
We do not work in shifts. W care for patients across a
conti nuum of areas. W’'re the ones who are involved
doi ng things such as procedures in oncology |ike bone
marrow (i naudi bl e) and bi opsies, |unmbar punctures. W do
physi cal exanms. We do education to patients. W are the
source of contact for patients when there are problens.
Patients are foll owed by us whether they are in the
hospital or whether they re at hone or in the clinics.

We are the --

COWM SSI ONER DOVBROWSBKI :  |Is there -- because
we’ ve heard from your industry, and | think the best
resolution -- is there anything that hasn’t been said
that you need to say?

MS. WLSON: | think one of the mpjor issues
t hat has not been said is that AB 60 inpedes
prof essionalizing nurses. And with this, we will have an

exit of nurses fromthe State of California. We are
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already in a nursing shortage. It is going to get worse.
And you will not have anyone to assist you with your
heal thcare in the future.

And | think that nurses need to be exenpt from
this bill because we are professionals. And we work in
creative ways. W are using our intellect, we are
working with patients, and the only nurses that are
exenpt in this bill are nurses who do adm nistration of
staff. And there is a whole category of nurses, fromthe
bedsi de nurses to adm nistrators that are nurses, and
nurses as a profession should be exenpt fromthis bill so
t hat we can practice nursing.

Thank you.

(Appl ause)

COW SSI ONER BROAD: | understand your
perspective, but we cannot exenpt nurses. That is clear
in the statute. W can agree, for exanple, to permt
nurses to work 12-hour shifts. W can do that. But we
cannot repeal a statute passed by the Legislature and
signed by the Governor that is very clear on its face.

So, while | understand your frustration, that
message is sonething that you have to take to the
Legislature. If you want to take sonething to us that we

can act on, it really is over the question of whether we
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shoul d approve shifts for nurses |longer than 10 hours a
day. That’'s the issue.

MS. WLSON: | don’t work shifts. |’ve never
wor ked shifts in the thirty-two |I’ve been an advanced
practice nurse. And there is no other state in the
country that advanced practice nurses work shifts. O her
prof essi onals, |awers, educators, scientists, et cetera,
they do not work shifts.

COW SSI ONER BROAD: | know. But, | ook, you
have to understand that there are limts of what
adm ni strative agencies can do and what the Legislature
can do.

This is what the bill says:

“Regi stered nurses enployed to engage in

t he practice of nursing shall not be exenpted
from coverage under any part of the orders of
the Industrial Welfare Conm ssion unless they
individually neet the criteria for exenptions
establi shed for executive or adm nistrative
enpl oyees.”

That is the final word. W cannot change that. W

cannot

-- you may be right, but we cannot change that.

The nessage that you're bringing, “We don’t want
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to be covered by any rules involving overtine, any wage
and hour rules; we want to be exenpt |ike doctors are
exenpt now, we want to be exenpt |ike” --

M5. WLSON: | want to be exenpt |ike any other
pr of essi onal s.

COW SSI ONER BROAD: Ckay. You want to be
exenpt |ike doctors or lawers. That is specifically not
permtted by this statute. Therefore, to change that,
you have to change the law. W can’t change the | aw.

And | think you're going to have to respect that
that is a fact.

MS. WLSON: And then can you give us the
i nformati on of how we go about changing the | aw and how
we identify the exenption?

AUDI ENCE MEMBER: (Not using m crophone) O
amendi ng.

M5. WLSON:. O anending the |law, or anending AB
60, or the criteria or the definitions.

COWM SSI ONER DOVBROWSKI @ There is
representation, which I’msure you have sone affiliation
wi th, that handles that for you. | nean, it’'s --

M5. WLSON: | amnot a nmenber of CNA, if that
is who you are referring to.

COWM SS|I ONER DOVBROWSKI : I don't know -- |
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don’t know who you're -- who you' re represented by.

MS. WLSON: | have witten ny |egislators.

COW SSI ONER DOVBROWSKI @ Panel a Mel t on

AUDI ENCE MEMBER: (Not using mcrophone) Are
you going out of order? 1Is there alist? | don't
under st and.

COW SSI ONER DOVBROWSKI @ I"m still on the first
page.

COW SSI ONER CENTER: The first page.

M5. MELTON: Thank you very mnuch.

COW SSI ONER CENTER:  VWhich list, this one or
t he ot her one?

AUDI ENCE MEMBER: (Not using m crophone) \What
happened to this norning s?

AUDI ENCE MEMBER: (Not using m crophone) \What
happened to this norning s list?

AUDI ENCE MEMBER: (Not using m crophone) The
one that was out there.

COW SSI ONER CENTER: That's the one, the first
page, this norning.

AUDI ENCE MEMBER: (Not using m crophone) No, |
don’t think so.

AUDI ENCE MEMBER: (Not using m crophone) No, |

don’t think so.
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COW SSI ONER CENTER: That’'s it. This is AB 60,
first page, that we had this norning.

MS. MELTON: It’'s spelled Me-I-t-0-n.

COWM SSI ONER CENTER:  You can take the chair
again. You did a good job noving it al ong.

M5. MELTON: M. Chairman, comm ssioners, thank
you. | would like to ask for an exenmption for 12 hours
for the particular industry I’mrepresenting here today.
| work for a nonprofit group in northern California, and
we serve children and adults with devel opnenta
disabilities. Oten they're dual -diagnosed. W’re
mandat ed by the Departnment of Social Services and ot her
agencies to provide 24-hour care and respite care.

And the flexibility in the schedule we have now
wor ks very well. Enployees have cone to us and said,
“How are we going to handle AB 60?” Again, they do what
t hey do out of passion for bringing these consuners the
hi ghest -- to nore independence in their lives.

We al so provide a three-to-one rati o, which,
again, in San Mateo County, we have an unenploynent rate
of 1.9 percent. W’'re struggling with that al so.

And | think that’s all | have to say. W’'re
rei mbursed by the hour by the state, and rei nbursabl e at

$7.59 an hour. In March of this year, we took a check
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and we decided we just couldn’t pay our enpl oyees that
wage, and we increased it to $10.00 an hour, which is the
bottom But we're still working to try and increase that
wage. And if this goes through, we're not able to have
the flexibility, then it’s going to be difficult for us
to continue to raise -- have a |ivable wage.

COWM SSI ONER DOVBROWSKI ;@ Nancy Payne?

(No response)

COW SSI ONER DOVBROWSKI @ M ke Muirrey.

MR. MJURREY: Good afternoon, comm ssioners.
"1l try to be brief so that you can on with our day.

My issue deals with alternate work schedul es.

l’"’m M ke Murrey. | work for Staples’
Distribution Center in Rialto, California. Qur enployees
currently are on 10- hour work schedul es.

In the law, Policy 1980, “Alternative
Wor kweeks,” it consisted of hours and days agreed upon.
This resulted in overtime for days not part of the
regul ar schedule. Now, in AB 60, there is no nention of
overtime for work in excess of the days schedul ed. And
you have tal ked about the tine and a half situation, but
when it gets to the double tine, it gets rather
confusing, by saying that double tinme on those days

wor ked beyond the regul arly schedul ed wor kday.
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you -- | notice that you
and I had a couple of

are the days to be

stipulated in the alternative workweek schedule? It

appears so when you read the double-tinme provisions. |If

the days are stipul ated, when does overtine becone

mandat ed on days not

schedul es,

enpl oyees -- or we cal

part of the schedul e?

Let me give you an exanple of one of our work

Monday and Tuesday,

Friday and Saturday.

and maybe this w |

be of f Wednesday

help clarify. CQur

t hem associates -- will work

, Thursday, work

Now, usually Wednesday is

desi gnated by us as an overtine day;

schedul ed overti ne.

But there are o

t hey woul d be

ccasi ons when an

enpl oyee will call in sick on Monday. Should I have to

pay the double tinme -- time and a ha

time on Wednesday?

that’s -- you know,

comng in to work.

I f and then doubl e

| would hope we woul dn’t, because

that’ s rewarding

We woul d prefer

they work 40 hours in a week.

letter,

someone for not

|l ooking at it after

Do you have any comment on that?

I f you could | ook at,

COW SSI ONER CENTER:  Yeah.

if you want.
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MR. MJURREY: | already -- you have it.

COW SSI ONER CENTER: Ckay. Thank you.

MR. HOLOBER: Thank you. Richard Hol ober,
California Labor Federati on.

COW SSI ONER DOVBROWSKI @ It’s not three m nutes
five. W’'re going to cut it off at six o' clock. So,

let’s try to accelerate, for everybody.

MR. HOLOBER: | will try to be brief. But, you
know, | just want to nake a prelimnary comment.
Last -- this prior year, up until whenever the

day was in July that the bill was signed by the Governor

COW SSI ONER CENTER: Coul d you speak into the
m crophone?

MR. HOLOBER: Yes.

This bill, this new |aw, went through exhaustive
heari ngs, neetings, testinony, discussions with various
parties on every conceivable side of the issue. | don't
think there is another piece of |egislation that has been
vetted as thoroughly as this bill. And I’ m disturbed
that on the strength of the testinony of two witnesses
who started raising an issue, which we believe is very
dubi ous jurisdiction here for the IWC, that conm ssioners

wer e meki ng notions and setting things for hearing. W
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spent an enornous anmount of tinme working on this

| egi slation, and we hope that the Comm ssion will allow
for the proper process here for testinony, for proper
notice, so that it’s not just a question of who grabs the
m ke and makes the npbst noi se.

On the question of the hospital industry, | want
to make a couple of coments. First, while | think
you’ ve heard fromthe attorney half of the story -- the
attorney for the Hospital Association -- there’'s a whole
ot her half of the story that you have not heard, and that
has to do with the economics of this industry and the
amazi ng cost savings that the hospitals achieve when they
go froman 8- to a 12-hour shift. And this was discussed
at length over a period of about twenty years on this
subject. And the final word was the voters voted, and
el ected a Governor and a Legislature that believe in the
8- hour day as a standard. So, it’s not a question of did
they bring 500 people to one hearing. W brought 500 or
1,000 or 2,000 people to hearings as well.

The hospital industry has been the nost
aggressive industry for twenty years in getting
exenptions that nobody else in the State of California
ever had. First they got the 12-hour, 36-hour week.

That wasn’t good enough. They got the 12-hour day, 40-
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hour week. That wasn’t good enough. They got the 80-
hour biweekly payroll period. That wasn’'t good enough.
They al so got exenptions from who can be designated as an
adm ni strator, an executive, or a manager that no other
industry in California ever got. And that wasn't good
enough.

So, finally, they came to this Comm ssion and
said, “We don’t want our folks voting on this; we would
like to inpose it. Please get rid of the voting
procedure. We don’t want to have any regul ati ons at

all. And really, part of what you' re seeing today is
t he product of the greed of the enployers in that
i ndustry.

Regar di ng the questions of nurse m dw ves and
ot her advanced practice nurses, | think there is a real
gquestion before the Conmm ssion of whether the so-called
advanced practice nurses are covered by the registered
nurse | anguage. Now, we rewrote that |anguage. The old
| anguage said registered nurses are professionals;
however, they are not exenpt unless they neet certain
criteria that would qualify them either as an executive,
adm ni strator, or professional. Well, that’s redundant

| anguage -- that’s confusing | anguage: they’ re not

pr of essi onals unless they neet the definition of a
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pr of essi onal .

We renoved that | ast phrase. So, now they are
not exenpt unless they neet the standard definition for
an adm ni strative, |like someone who supervi ses a nursing
departnment, or an executive. They can no |onger be
exenpted as professionals. W recognize that they are
professionals. W also recognize that they are protected
by overtime. The sane is true with |icensed pharnmaci sts.
So, those are two professions that are now given
di fferent standards than other professions.

Just a couple of quick points here. On sone
procedural matters, | don’'t know -- | haven't read your
interimregs, but I think there’'s a real issue here about
who could continue to work a 10-hour day on an individual
basis if they were working that 10-hour day on July 3rd,
1999. The issue here is whether that was a voluntary
arrangenent or not. And our -- we would argue that if an
enpl oyer inposed a |onger than 8-hour day w thout a vote
under the old rules, and if that was a condition of
enpl oynment, that is not voluntarily working. So, in that

case, we don’'t believe that an enployee would voluntarily

continue working -- because their only choice here is to
quit their job -- nost workers are reluctant to do that.
So, we hope you will pass sonme very tight
GOLDEN STATE REPORTING
P.O. Box 5848

Monterey, CA 93944-0848
(831) 663-8851



10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

278

definitions on who could continue to be considered
voluntarily working a 10-hour day.

The other point | wanted to nmake was that |
think we need to adopt procedures to repeal alternative
wor kweeks. AB 60 requires you to do that during the
spring. But the question is, what happens after January
1st until you adopt final wage orders? Under the old
wage orders, there was a process to petition and have a
vote to repeal an alternative workweek. And we want to
make sure that those kinds of procedures are back in
force before you come up with your final procedures.

| think there is a huge issue here regarding the
heal t hcare i ndustry, regarding what the hospitals are
doing to workers. You know, you' re seeing an expression
of anger, concern, and fear. This is sonething that the
hospitals, | think, have brought on thenselves. There’'s
absolutely no reason that they need to act until sumrer.
And | think what they're doing is really hurting their
st andi ng here.

And | realize there’'s probably little, if
anyt hing, you can do about it. But | think any
expressi ons you could make woul d be -- would be hel pful

to, you know, adnonish them from continuing that.

COW SSI ONER McCARTHY: I'd like to just make a
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coupl e comment s.

You know, you made the point, you said, well,
when you drafted the bill, you said you spoke to everyone
so we don’'t have to consider this. |It’s certainly ny
i npression you didn't speak to the m dwi ves as a group.
That was pretty clear to them here, and maybe the
advanced practice nurses. Maybe they just don’t count.

MR. HOLOBER: They testified at the hearings.

COW SSI ONER McCARTHY: The m dwi ves did?

MR. HOLOBER: Yeah. Representatives testified
at the hearings before the Legislature made its deci sion.

COW SSI ONER McCARTHY:  Ckay. That was -- well,
apparently they did. Well, | stand corrected in that
case.

So, a lot of them seem not to have been aware of
it and don’'t seemto have their input. But whatever the
case may be, leave it at that.

Go ahead. That’'s fine.

MR. HOLOBER: Well, you know, just one other
coment. | realize you re not bound here by NLRB
standards, but the NLRB woul d consider those kinds of
advanced practice nurses to be -- share a comopn
community of interests with other registered nurses and

woul d be in the same bargaining unit. | think that’s
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sonet hing new forward so --

st at ement

COW SSI ONER DOVBROWSKI
COW SSI ONER CENTER

And agai n,

MS. MOSELEY:

in deference to tine,

you make your

Thank you.

Soni a Mosel ey.

we’ ve got one hour

280

i f you d bring

Good afternoon. | gave you ny

COW SSI ONER CENTER: Thank you.
MS. MOSELEY: -- so | won't go over that. But
do have to address the issue. [|I’mcurrently -- I’m here

-- Soni a Msel ey,

Nur ses Associations of California, AFSCME. | represe

sone 10, 000 regi stered nurses,

advanced practice nurses,

and anmong them are 300

Executive Vice President of the United

nt

whi ch include regi stered nurse

practitioners. | represent 100 physicians assistants,

pharmaci sts, et cetera. | have a group of nurse-m dw ves

that are asking to conme into our

uni on. And | can te

you, the reason they want to join the union is they do

want to be covered with overtine.

cover ed,

to know it’'s not

nur ses,

know there’s a group who don’'t want to be

but I ask you to | ook at this issue. You ne

or

advanced practice nurses,
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represented. The ones that belong to nmy union are very
happy that the overtinme will be working, and they know

t hey’ re working and shoul d be paid appropriately. So, |
woul d just ask, before you act upon anything, you need to
be talking to a broad group of this classification.

And it’s absolutely true what Richard said,
nurse anesthetists and nurse practitioners have been put
into our bargaining units; it’s the same occupation that
regi stered nurses are. But they are consi dered enpl oyees
under the National Labor Rel ations Act and woul d be
covered as such

The only thing that I would ask -- and | have it
witten -- is | concur with the position that’s been
presented to you by the California Labor Federation. And

it appears that there need to be sonme interimregul ations

COWM SSI ONER CENTER: Grab the m ke.

MS. MOSELEY: -- sone interimregulations with
respect to -- it seens |like there’'s a dispute over
whet her we’re covered in the interimif we have a
coll ective bargaining agreenent which calls out for

straight-time 12-hour shifts. Some of the enpl oyers are

questioning that. And for the nonunion -- for the
nonuni on nurses, again, | really synpathize with their
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wages having been cut 14 to 16 percent. |If there’'s
anyt hing that can happen to give them sonme relief in that
area, it would be kindly appreciated.
Thank you.
COW SSI ONER CENTER: Thank you.
Bob McCl oskey.
MS. ROWE: (Not using m crophone) He’'s not
her e.
COWM SSI ONER CENTER: Et hel Rowe.
M5. ROWE: (Not using m crophone) She’s here.
COW SSI ONER CENTER: All right. You're the one
that had to stay, then.

MS. ROWE: M nane is Ethel Rowe, spelled

E-t-h-e-1, Ro-we. I'ma representative from SEIU Loca
399. | submtted ny testinony to you. And being here as
| ong as everybody else, |I’ve heard a |lot of testinony, so

|’ mgoing to cut this short.

And | just want to ask the IWC to pl ease quickly
hel p resol ve sone of the m sunderstandi ng that sone of
t he enpl oyers have. We have a collective bargaining
agreenent. We're now -- with different enpl oyers cutting
wages, it’s an open season for them W’ ve told them
that they are exenpt. They continue to say that they

have to do this, and we don’t think that they shoul d be
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doing it, so we ask you to act properly to help us
address these enpl oyers.

Thank you.

COW SSI ONER CENTER:  Thank you.

Susan Mye (sic).

MS. NYE: (Not using mcrophone) Nye.

COW SSI ONER CENTER: Nye. Sorry.

MS. NYE: (Not using mcrophone) Ethel and
Ri chard nore than covered it.

COW SSI ONER CENTER:  Okay.

Mary McCul | ey.

MS. McCULLEY: My nanme is Mary McCulley, and I'm
a nurse practitioner enployed in Los Angeles. And |’
keep it very brief. |[1’ve submtted witten testinony
al so.

One thing I just would really to make clear, |
think that nmy coll eagues, the certified nurse m dw ves,
presented very el oquently about the inportance of
advanced practice nurses being considered separately. |
currently support professional nurses, and | w sh they
were all exenpt, but |I’mnot going to address that issue.

Nurse practitioners, nurse anesthetists,
certified nurse-m dw ves, and clinical nurse specialists

are all designated by the Board of Registered Nursing in
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California as advanced practice nurses. Mst of us hold
graduat e degrees and have had to go through training and

extra education to be able to provide patient care as a

pr ovi der.

We do not work at the bedside, we do not work
shifts. W work in physician extender roles. In ny
position, | work in an intensive care unit with a nedical

teamto provide care to patients. And for us to be
restricted to 8 hours would definitely take away from
patient care and quality that we are able to provide as
provi ders.

| think you have before you so nmany issues
because nursing is such a diverse profession, even in the
advanced practice group. But | think that if you can
just keep in mnd that what we do is a different type of
role, as professionals in the advanced practice role.
And to restrict does definitely nmake a difference in what
we're able to do in our profession. And it definitely
will inmpact our hiring in California. | certainly would
consider working in another state if I’mnot able to
practice and provide the care as a nurse practitioner
that 1’"mable to do now

|’ mnot going to prolong this because | know

we’ ve all been here a long tine. | just would like to
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ask that if you do look at the nurse-mdwi fe or if you
| ook at the advanced practice group as a whol e, because
we all operate under simlar statutes that they were

t al ki ng about .

COW SSI ONER CENTER: Thank you.

Robert Cant one.

(No response)

COW SSI ONER CENTER: No?

Bob Tol | en.

MR. TOLLEN: (Not using mcrophone) 1’m here,
and in view of the hour and what we’ve submtted to you
in witing, we’ll take a pass.

COW SSI ONER CENTER: Very good.

MR. TOLLEN: Fromthe California Anbul ance
Associ ation. Thank you.

COW SSI ONER CENTER: Right. W' Il review your
witten testinony.

Franci ne Al ba.

MS. ALBA: Hi . | " m Franci ne Al ba, A-l-b-a. ' m

here representing -- fromthe board of -- I’mon the
board of directors of the Sher man OGaks Chanber of

Comrerce, and we have fifty restaurants, over 4,500

people. | run four restaurants, and another owner, whose
| etter you have -- she had to | eave -- she has seven
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restaurants. And together we sat and fornul ated what we
wanted to send to you.

The first thing that | have | earned, after being
here all day, that | think is evident for everybody, is
that one suit does not fit all. It seens to nme that the
thing that wasn’t consi dered when this nmeasure was put
out is that there are a nyriad of people that want
choices. I'ma little bit confused, quite honestly, as
to who thought it was their right to take choices away.

(Appl ause)

MS. ALBA: Last tinme | |ooked, that’'s what |
meant -- we still live in America, which means freedom of
choice. That neans an enpl oyer has the freedomto run
their business within the Departnent of Labor standards,
and if it wasn’t good enough for an enployee, they could
go down the block to work with sonmebody el se. As an
enpl oyee, | certainly had the choice when |I was worKking;
if I didn't |ike the enployer that | was working for, |
coul d | eave.

The restaurant industry in particular has far
too nmuch conpetition to force hours on anyone. W barely
can get waiters and waitresses to conply with sanitary
and uni form standards that we need in the industry. W

certainly cannot force hours on anybody.
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| feel that in our tinme, it is no |onger
necessary for these kinds of neasures to be taken to
protect the worker. The Departnent of Labor does a fine
job of that. To their credit, the workforce is
enor mously sophisticated in their |abor rights. Even
t hose who do not speak fluent English can teach you a
thing or two about the |abor | aws.

(Laughter)

MS. ALBA: | have found the Departnent of Labor
to be fair, to uphold the |aws that need to be done, and
| have found the workforce, in ten years of running
restaurants, that it's very clear that if there anything
they feel is unfair, that they will go and seek counsel
fromthe Departnent of Labor. So, | amtotally confused
as to why choice is being taken away from everyone
i nvol ved.

Now, ny last round with Wally Knox, who, by the
way, is my -- ny representative and his constituency.
Through our Chanber, we had many neetings with himat the
el eventh hour of this measure going through, and |I'm here
to tell you that Wally told us, nyself included, that you
were the hope for those who were not exenpted.

| have sat here for eight hours today hearing

you tell people that you cannot do anything about
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exenpting them There's a bit of confusion there,
woul dn’t you say?

COW SSI ONER McCARTHY:  You' re right.

MS. ALBA: Technically, a lot of the restaurants
that | canme with this nmorning, a | ot of the restaurant
runners and owners, we are conpetitors, but we stand
together in this.

| want you to know that AB 60 will be thwarted,
and I'"'mgoing to tell you how -- not by the enpl oyers.
We're going to conply, because we have turned into
dutiful little | abor keepers. W keep the |abor laws to
the letter of the | aw because we cannot afford to do
anything else. And I'’mgoing to tell you howit’s going
to be thwarted. 1It’'s going to be thwarted by the very
peopl e that were neant to be helped by this | aw

Qur people who work in the restaurant industry
will do the followng: they will be -- we will have to
cut the shifts at 8 hours. You' ve already heard
testinmony today froma very fine restaurateur on how
mar ket is way too small to be able to absorb this.

However, these very people that you are
attenmpting to help will then take -- and they will then
drive, causing nore congestion and nore traffic, to the

next job. Instead of working the 10 or 12 hours that

GOLDEN STATE REPORTING
P.O. Box 5848
Monterey, CA 93944-0848
(831) 663-8851



10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

289

they wanted to work by their choice, they' re now going to
work 16 because they are going to get a second job.

When we put notices up -- because we like to
warn everybody way in advance of everything that’'s going
to happen -- we were inundated. | have a package for al
of you to read of those letters.

There's a faction of the workforce in the
restaurant that’s being very overlooked. First of you,
you have to renenber there’'s two kinds of restaurant
i ndustry: there’s the big, huge, corporate industry with
bi gger margins, and then there’'s the smaller groups that

|’ mhere to speak for. Wthin that group, there is a

huge workforce that is growing daily, that I'’msure is
not new to you -- not just in our industry -- it’'s
everywhere -- it’s the single nother. They have a

particul ar problem in that they have to both be a nother
and they have to work. We have a huge nunber of these
gals. And they make their own schedul es.

We pride ourselves, in our conpany, and nost of
the people that I know, in letting our enpl oyees make
their own schedules. W feel, “Happy schedul es, happy
enpl oyees, happy canpers result in happy custoners.”

They make their own schedules. They want to go

to school. They have visitation fromthe dad, or not.
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They have difficulty in childcare. So, they all nake
their own schedule, and we [ et them do that.

When we put this notification up, they were the
first people we heard from because they' re going to be
cut at 8 hours. VWhat’'s worse is they can’t nake the
nmoney that they were used to naking, and they can’t
extend their daycare situation to now continue to work
for the anmpunt of hours that they were used to working in
a few days over a whol e week

The ot her group that we heard from was students,
because they work their school schedule around. They
work a couple of |long days for that noney that they need.
They are being supported by parents, but they need extra
nmoney, and they have to work in school, at their
schoolwork. W' re going to | ose nost of that workforce

because they cannot work 8 hours. Many of them work

split shifts, or they' Il cone for a couple of days with
| ong hours, and we won't see themagain till the next
week.

COW SSI ONER CENTER: A question. But, first,
what do you propose we do to resolve this?

MS. ALBA:  Well, ny question to Wally Knox was
why wasn’'t the restaurant industry being exenpt, because

we have so many problens in this state that are
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i ndi genous to only California -- such as tip credit and
ot her things that we haven't -- have not been given to
this industry. But he said it was too late for that
because he had heard from enough of us. He told ne we
needed to cone to you, that you were the guys that
anybody that got nmessed over or gl ossed over, gl ossed
over for exenption, it would be handled with the |IWC

We need flexible schedules, is what we need.

COW SSI ONER CENTER: It’s our opinion that we
don’t have the authority to exenpt now because of the
statute. | think your resolution is going back to the
Legislature, if that’s your problem But | don't know
what we can do for you.

MS. ALBA: You don’t know -- you don’t know what
you' Il do for ne.

COW SSI ONER CENTER: | don’t know what we could
-- what we could do for you.

MS. ALBA: I'mglad | got up at six o'clock in
the norning to cone and hear that!

COW SSI ONER McCARTHY:  Well, 1’ m confused. |

mean, as | say, this is all new and it’s understandabl e

there’s confusion. But the bill, which I have in front
of me -- and maybe, as | say -- I'’mnot saying |’mnot in
error -- but to read you the exact |anguage, the bill,
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you know, that we’ re tal king about, woul d,
“ -- authorize the Industrial Welfare Comm ssion
to review, retain, or elimnate exenptions from
the hours requirenents that were contained in a
valid wage order in effect in 1997, and would
aut horize the Conmm ssion to establish additional
exenptions therefromfor the health or welfare
of enpl oyees in any occupation, trade, or
i ndustry, until January 1st, 2005.”
That sounds to ne |ike we can nmake exenptions. And as |
say, | know -- | know there’s honest disagreenent.
Nobody here, none of us, is trying to sell you a bill.
But that’s ny interpretation. And --

MS. ALBA: Well, the author of the bill hinself
told me at Art’s Deli in Studio City, with the rest of ny
Chamber, please cone to the IWC hearings if we were |eft
out of the exenptions, and he does see that the
restaurant industry does have some uni que problens
i ndi genous only to the restaurant industry.

COW SSI ONER BROAD: Ckay. Let me ask you this
question. Basically, from 1913 to January of 1998, you
were under the systemthat we' re going back to on January
1 of 2000. So, this is nmy question to you. You had this

thing, whatever it is, all this flexibility, for exactly
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two years, but in the previous years -- and | know
there’s been restaurants in the State of California in
all that tinme, including yours, presumably -- you
functioned under the systemthat we’'re going -- how did
you manage to function with single nothers and students
and so forth in the period for that industry from January
-- from 1913 to January of 19987

MS. ALBA: Well, | can't speak for 1913, but
there was a big, huge, riotous celebration when it went
back to the 40-hour week for the staff. As | said, the
restaurant enployers thenselves will just have to enpl oy
nore people and have strict standards of the 8-hour day.
And that’s how we did it.

However, we do have enpl oyees that are crying

out -- and | promsed | would cry out with them and for
them -- that they want to be able to have the choice.
And really, that’s what |’ m here about, is choices. |

don’t understand why the choi ces have been taken away. |
don’t understand why free enterprise is no | onger free
enterprise. | don’t understand why the governnent -- |
don’t understand why your staff are not being subjected
to AB 60.

(Appl ause)

MS. ALBA:  VWhen Wally -- when we net with
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Senat or Alarcon and Wally and the rest of our guys who
represent us, we asked themif their staff was going to
be held under this measure, and they said no. Clearly,
it must be -- there nust be sone peopl e besides the

uni ons that need to be thought about -- besides union
peopl e, there nmust be other people that need to be
consi der when you consider inplenmenting this neasure.

COW SSI ONER DOVBROWSKI :  Ma’ am you have an
effective associ ation, the Restaurant Association, that’s
involved with us. Jon Ross spoke here this norning. |
mean, the question, | don’t think, is that -- we do have
the authority to establish exenptions. The question is
how you get three votes.

So, | would suggest you work on the process
t hrough your associ ation.

COW SSI ONER CENTER:  Put your guys to work.

MS. ALBA:  Well, |’m here because | don’t want
to sit back and | et sonebody else do the work that hasn’t
been acconplished fully. And I want you to know that
there are real, living, breathing people out there who
are going to be affected by this, that there are gals who
have problens, that have a child and need to work. We
enploy all these people, they're all our enployees. And

t hey want the freedom of choice, because |I think that’'s
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what we’re about.

And, yes, we have tal ked to CRA about this.

Thank you.

COW SSI ONER CENTER: Ckay. Thank you.

James Martens.

COW SSI ONER BROAD: He spoke.

COW SSI ONER CENTER: He al ready spoke.

MR. SIMMONS: If | can make a point, | was in a
-- yeah -- | was listed as a group, and these people cane
at in at a quarter to nine this norning, and they have
not --

COW SSI ONER CENTER: 1" m going through the
list.

MR. SIMMONS: But they're just not on the Ilist,
because they were listed as a group. That’s ny point.

COW SSI ONER CENTER:  Wel |, when we get done
with the list, they can speak, if we’'re still here at
Si X.

AUDI ENCE MEMBER: (Not using m crophone) W’ ve
al so been here early. W' ve all been here early.

COW SSI ONER CENTER: |Is there Janes Martens
here, please?

COW SSI ONER BROAD: He spoke.

COMM SSI ONER CENTER:  Okay.
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Debbi e Harns (sic). Debbie Harns (sic).
AUDI ENCE MEMBER: Harris.

COW SSI ONER CENTER: Harris, sorry. Okay.

M5S. NONCKI: I'mlast on the list, | think.
| m Donna Nowi cki, N-o-w-i-c-k-i, Children’ s Hospital of
Los Angeles. |I'ma nurse practitioner and famly

practice nurse.

And the only thing |’"mgoing to add to what'’s
been said already is just, one, | want advanced practice
to be | ooked at again, because | think there s sonme
m sunder st andi ng of what advanced practice does. And
nunber two, then, if jobs really are being threatened --
if I leave -- | start at 6:15 -- if | leave at 2:45 in
the afternoon, | |eave when the energency roons are just
getting busy, when the clinics are just getting busy.
I’ma consultant. They call nme. They expect nme to be
t here.

They’re threatening with substituting nurse
practitioners with physicians’ assistants, because
physi ci ans’ assistants are not nmentioned in this bill.

So, our jobs are being threatened, and |I just --
| just want to | eave that where it is. 1’|l send you a
letter.

COW SSI ONER CENTER:  Thank you.
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MS. NOW CKI: Thank you.

COW SSI ONER CENTER:  Susan Carson.

MS. CARSON: | think everything’ s in ny
testinony I’'Il give you.

COW SSI ONER CENTER: Thank you.

Fred MIIs.

(No response)

COW SSI ONER CENTER: Mari anne Cotter.

(No response)

COW SSI ONER CENTER: Cynthia Everett.

AUDI ENCE MEMBER: (Not using m crophone) She
al ready spoke.

COW SSI ONER CENTER: Kari Ratterich (sic), from
Longs Drugs.

(No response)

COVM SSI ONER CENTER: Jane Downs.

MS. DOWNS: |’'Il be very brief. M nane is Jane
Downs, D-o-w-n-s. | cone with no union or lawer. I'ma
sel f-made woman. | have a conpany called Al ong Cane

Mary! Productions. W are a catering and party
producti on conpany.

We are an industry all of our own. We are a
party production and catering conpany. W range in

events from 100 people to 5,000 people. We enploy people
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sonetimes one day a week for 12 hours. Sonetines these
people work for us ten times in a year, and that's it.
But sonetines it’'s 500 people at a tinme, and that’s the
vol une for us.

|’ m sure that AB 60 was not meant to devastate
smal | businesses, but it will. It will hurt us very
badly. We would like to ask for an exenption. | don't
know who to go to. We don’t have a union or |abor
organi zation. W are unto ourselves.

On a related note, when the | aw changed a coupl e
of years ago so that it was a 40- hour workweek, we raised
what we pay people. W don’'t pay one person under $10.00
an hour, not one. And we did that to allow for the
change so that people would get basically what they got
before. And so, when that |aw changed, we thought it was
there for good. We didn't think that it would change in
a couple of years based on sone |egislation.

So, | think we stand alone. | doubt if there
are other people in ny industry here, but I'mfighting
for my conpany. This would be a huge -- hundreds -- at
| east, | think, between $50,000 and $100, 000 a year this
woul d nmean to us in overtine. W had a party |ast week
for 8,000 people. We had 600 people enployed. They

wor ked on an average of 12 to 14 hours in one day.
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That’s all they worked the rest of the whol e week.

That’s all. Thank you.

COW SSI ONER CENTER: Thank you.

(Appl ause)

COW SSI ONER CENTER: Herm e --

MS. MONTANI: (Not using m crophone) Yes.

Herm DMontani, right here.

COWM SSI ONER CENTER:  Yeah.

(Laughter)

COW SSI ONER CENTER: Bi ngo.

MS. MONTANI :  You know, | have the sane problens
as everybody, and | conme in front of you to talk to you
about a sol ution.

| amin the cheese manufacturing business, and I
conme here not to represent ny enployer; | cone here to
represent nmy enployees. M enployees were very nuch in
tune with what the | aw was before. And you know how it
is, once you get a taste of sonething good, you don’t
want to go back to that other stuff, in reference to what
you nentioned before. W worked 8 hours, and that was
life, and that’s all they had. Now they got a taste of
12 hours. At the beginning, they didn't really want it.
They got a taste of 12 hours.

We have single nons. And what they do is they
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switch and they take care of each other’s kids, because
we have two teams, Team A and Team B. We have fathers --
this is a small community -- that’s about 300 enpl oyees.
We have fathers that take turns in coaching the soccer
team for their kids, because they all go to the sane
soccer team We have the coaches and the assistant
coaches.

And our enployees, we net with our enployees, we
heard the petition, we went to an attorney. W wanted to
find out could we do what they wanted. They said no, the
law didn’t allowit. W cane with -- they cane up with a
solution: “Do the alternative workweek, 10-hour day, pay
us 2 hours of overtinme, so we end up working 12 hours.
You’ re happy, we're happy.” One week, they work three
days; the follow ng week, they work four days. At the
end of the pay period, because we have biweekly pay
peri ods, they end up working over 80 hours, 84 hours, but
they end up getting paid |ike 12 or 13 hours of overtine.
We as an enpl oyer do not m nd paying that overtine.

So, what | am here to ask of you -- and |
submtted information that was witten up by our
enpl oyees, because we wanted to be as real as possible --
you have to dot all your i’'s and cross all your t’s;

ot herwi se, you get sl apped.
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|’d like for you to please consider that, read
it, and say yes to our enployees. They can have 12
hours. W're willing to pay the overtine. So, if you do
say yes, is it going to be before January 1st?

Ot herwi se, | have been practically interview ng enpl oyees
up the ying-yang, not knowing if we're going to hire them
or not. And |I’m being honest with them and | told them
that maybe we will hire them throughout the rest of the
year because our business is grow ng. Okay?

And that’s all I’"mhere to ask. | cone with a
solution. | have the sane problem as everybody el se, but
| cone with a solution. And I'd like for you to please
consi der that solution and allow us to put that forth.

Do you have any questions?

COW SSI ONER McCARTHY: No, but | have a quick
comment. | realize the |ateness of the day, so I'I|l keep
it brief.

But, you know, the Commi ssion does have, as |
say, authority, it seens to ne, to make many exenptions,
but in reality, the nunber of exenptions that can
possi bly be granted, sinply for cal endar reasons if
not hing else, is |imted.

And | would really urge people to not get

si detracked necessarily exclusively with this Conm ssion.
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| nmean, there are other ways of skinning a cat. And I
woul d urge you, all of you, anyone who's upset, to wite
their legislators --

MS. MONTANI: We did. | did.

COW SSI ONER McCARTHY: -- and write the
Governor and --

MS. MONTANI: | did.

COW SSI ONER McCARTHY: Well, do it again. Do

it nore often. | nmean, it’s the old premse: if you
can’t make them see the |light, maybe they’' ||l feel the
heat .
And - -

MS. MONTANI:  Well, | didn't vote for this
Gover nor .

COW SSI ONER McCARTHY:  Well, whatever. |
woul dn’t say that in your letter, but I -- no, | am
serious, that there is -- you know, maybe in the | onger

term whatever --

MS. MONTANI: | voted for people that | think
are really good; | don't care what party they belong to.

COW SSI ONER McCARTHY:  But | -- turn the heat
on.

MS. MONTANI: | did. And you know what ?

They’'re already third-degree burned, and they' re still
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not feeling any pain, you know, because he’s not the one
that has to deal with the rest of us |abor people.

Thank you.

COWM SSI ONER DOVBROWSKI @ Hang on.

COW SSI ONER CENTER: Pl ease - -

COWM SSI ONER DOVBROWSKI :  Just as a take-off of
what you said, | talked with Comm ssi oner Broad about
this, and 1’'mgoing to submt a letter to the Labor
Conm ssi oner, but a couple of conpanies that contacted us
and raised a question about, if they voted in alternative
wor kweeks and these alternative workweeks entail ed
wor ki ng nmore than 10 hours, but they were willing to pay
overtinme for anything over 10 hours, was that
perm ssible? And as far as we can see, from our
perspective, we think that is. And we're going to submt
that to the Labor Conm ssioner and just get that abated.

MS. MONTANI : Thank you. | really, really
appreci ate even that you’'re considering that thought,
really. | really do. Thank you

COW SSI ONER CENTER:  Thank you.

Bob Hay.

MR. HAY: MW nanme is Bob Hay, H-a-y, Genera
Manager of Poly-Tainer, Incorporated, a plastics flow

nmol di ng, manufacturing and nmol ding conpany, in Sim
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Val | ey, 250 enpl oyees. We're working 12-hour shifts. W
are on 24-7. Qur machines run continuously. All our

enpl oyees, it’s the sane deal. Everybody wants to stay
on 12-hour shifts. Once they' ve been there, they don’'t
want to go back. Yeah, we may have before, but we don’'t
want to do it again.

So, if you feel confortable with going to AWS5,
voting in a two-thirds vote on that 10-hour straight tine
and 2 hours overtinme, | nmean, is that something | can
t ake back and inpl enent tonorrow?

COW SSI ONER BROAD: Well, | suggest that you
take a look at AB 60. I'mwlling to sign the letter
asking for an interpretation of this with Conm ssi oner
Donbr owsKki .

However, if you read -- and | don’t want to be -
- I"’mgoing to say this on the record, and 'mnot -- |I'm
not trying to confuse you, but Section 511(b) of the
Labor Code, which is a new section, says:

“An affected enpl oyee working | onger than

ei ght hours but not nmore than 12 hours in a day
pursuant to an alternative workweek schedul e
adopted pursuant to this section shall be paid
an overtine rate of conpensation of no | ess than

one and one-half tines the regular rate of pay
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of the enpl oyee for any work in excess of the

regul arly schedul ed hours established by the

alternative workweek agreenent and for any work

in excess of 40 hours per work.”

Then it goes on to say for hours beyond 12, it’'s double

time. And that seens quite clear on its face to nme, that

if you have a regul

arly schedul ed 4-10 arrangenent and

you require enployees to work two nore hours, that you

woul d owe one and a half tinmes their normal rate of pay,

overtime pay, for hours 10 through 12, or 10 and 11.

That is nmy sense of what the statute --

MR. HAY:

11 and 12. 11 and 12.

COW SSI ONER CENTER:  Yeah, 11 and 12.

COVM SSI ONER BROAD: Yeah. 11 and 12 -- |I'm

sorry. 11 and 12.

That, to nme, seens quite clear on the

face of the statute. And the difficulty --

MR. HAY:

Well, the problem --

COW SSI ONER BROAD: -- the difficulty for us is

that it’s not really appropriate for us to sit up here

and pass on people’s individual questions as such. That

is the interpretive role of the Labor Conmm ssioner. And

we’'re not nmeant --

it’s not neant to dodge this. And

perhaps it’s appropriate for us, when we issue this

i nteri mwage order

that on the back of that wage order
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where we are allowed to put our reasons for why we're
doi ng what we’re doing, that we address this issue. And
| woul d encourage you to wite us and say, “Please
address this issue when you draft your Statenment of
Reasons.”

And hopefully, between now and that tinme, we’l
have an opinion back fromthe Labor Conm ssioner. It may
al ready be in the docunent that the Labor Commi ssioner
gave to us today. | don’t know -- we’'ve haven’t had a
chance to read that. So -- and you should probably read
that as well.

But, | think, in the neantinme, you know --

MR. HAY: Well, here is the issue, though. |
mean, |’ve talked to at |east a dozen | awers. | nean,
you can’t get the same guy to say the sanme thing in the
same sentence. | nean, they’'re constantly changing their
view of what is this animl and how do we skin it.

And so, as they look at it, they said, “Well, if
you do that, then you' re really running 12-hour shifts,
and that’s not what the lawis trying to do. They're
trying to get you to go to like four 10's, sonething that
l ends to 40 hours a week.”

COW SSI ONER BROAD: Well, see, | disagree with

that. What the law says is that if you work a person
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beyond 8 hours a day, you pay tinme and a half, beyond --

MR. HAY: 12, doubl e.

COW SSI ONER BROAD: Right. It is a -- overtine
is a penalty, in effect. 1It’s always been a penalty on
enpl oyers for working | onger than, quote, the “standard”
8- hour day. When you have an alternative workweek
you' re sort of shifting that arrangement of what the
standard day is. And that’'s what AB 60 does, in ny
opi ni on.

And then, | think the bill quite clearly says
t hat beyond that schedule, you have to pay overti ne.

Now, that doesn’t say you can’t go beyond that schedul e.
And, you know, with all deference -- I know -- |I'ma

| awyer, married to a | awer, and know a | ot of |awers --
but a |l ot of |lawers can be wong too, and a | ot of

| awyers can give advice which, you know, may get their
clients into litigation rather than solving a problem
But | think you can get a nore definitive answer by
witing the Labor Conm ssioner and getting an answer.

And | think that that’s sonething that you can take to

t he bank.

MR. HAY: Ckay.

AUDI ENCE MEMBER: (Not using m crophone) \Where
can we get a copy of that -- | mean, what they just gave
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you?

AUDI ENCE MEMBER: (Not using m crophone) He
indicated that it would be on the Web within a week.

COW SSI ONER CENTER: On the Wb site?

AUDI ENCE MEMBER: (Not using m crophone) On the
DLSE Wb within a week

MR. HAY: Then, unless you have any other
gquestions, |’ve already submtted testinmony. And | just
wanted you to have this, but | don’t think these people
have a clue, what the hell they’ re tal ki ng about, because
this is really going to effect these manufacturing
facilities in the nost negative fashion. And | told that
to Wally while he was here, and | gave him a copy of what
| submtted to you

| don’t want to take any nore tine.

COW SSI ONER CENTER:  Thank you.

Is this Gabie Lopez?

MS. LOPEZ: | just want to say that | wasn’t
going to be here today. The only reason | cane in was
that, this nmorning, one of ny enployees brought four
sheets of signatures that various enpl oyees got together.
And | knew Bob was comng -- and he’s ny co-worker that
just canme and spoke to you about the problens that

they’'re going to have if we go back to 8 hours. Two of
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t hem are single nenbers who -- the way we work, they are
able to live in the sane hone. Both of them work 12
hours. They get overtine every week. They each have two
children. But because of the way they work, they' re able
to not pay childcare, not have to pay for carpooling
because they swap cars.

So, where is helping the enployees and where is
it hurting then? | just -- | don’t know. The only

reason | came in is to bring the petition that they
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signed. It is in Spanish. Well, basically, they think
that it’s our decision to go back to five days, 8-hour
days -- five 8-hour days. And they basically are
petitioning for, please, the conmpany to take theminto
consi derati on.

And what | just told her was, understand that
this isn"t sonething that we are doing. 1t’s sonething
t hat the conpany cannot afford the cost to continue to
work 12 hours. And that’s why we’ll go back to the 8
hours.

So, even though it is in Spanish, it was
sonet hing that they brought to me in the norning, and I
t hought that the least | could do was would bring it in
and submt it to you with the letter that Bob drafted.

COW SSI ONER CENTER:  Thank you.
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Thomas Hal ter.

(No response)

COW SSI ONER CENTER:  John Zai nes.

(No response)

COW SSI ONER CENTER: Janes Davi s

MR. DAVIS: Hi. Janes Davis. And after sitting
here all day, |'’ve |learned two things: one, the Labor
Code has nothing to do with delivering babies; and,
nunber two, if you masturbate |ong enough, you go blind.

(Laughter)

MR. DAVIS: The reason |I'mhere is |I'm one of
the plaintiffs’ counsel who are prosecuting the class
action cases on the exenpt enpl oyee issue, where
conpani es are taking a thousand enpl oyees at a tinme and
saying they’ ' re exenpt, and then working them 80 or 90 or
100 hours a week.

And when you approach themon it and you say, “But” --
they’'re entitled to individual prove-ups of exenpt status

“when are you going to do it?,” the answer is, “Never.
You can’t make us. We don't got to.”

And what | would like to see, and what |I'm
requesting of the Comm ssion, either in the wage orders
t hemsel ves under the section that refers to

adm ni strative, professional, nmanagerial exenptions, or
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on the note on the back, sinple |anguage that says, “You
have to do the audit before you make them exenpt. You
can’t make them exenpt by a bl anket rule, work them
hundreds of mllions of dollars of overtime, and then
wait to get caught.” [It’s a crimnal violation to not
pay wages. And it shouldn't take plantiffs’ counsel
sui ng conpanies for hundreds of mllions of dollars to
get the conpanies to realize this isn’'t how the system
wor ks.  And sonebody needs to do sonething about that.

COWM SSI ONER BROAD: Well, let nme just ask you
this question -- | mean, I'mquite synpathetic to this,
and there’ s been tremendous abuse of this in the | ast
decade -- but, | nmean, if we require themto sonehow
performan audit, they're just going to fake the audit if
they want to reach the right result. So, what’'s your
response to that?

MR. DAVIS: The answer is, is that we have the
experts that do those sort of audits for us. And we know
that the audits can’t be faked, for the sinple reason
that, one, you | ook at what the conpany’ s nmanuals and
procedures and policies are. One of the things that |
al ways ask the defense experts and the conpany presidents
is, “Why don’t you just incorporate the statutory

| anguage in your manual and then train your managers so
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t hat they know what ‘exenpt’ neans?” That seens |ike a
real sinple thing. “W don’t want to, we never have,
we’'re not going to.”

And in regards to the tinme, it’s very sinple.

You do you tinme studies. And despite the fact that |’ ve

taken on a | abor expert who says, “Well, yeah, | watched
t he guy for six hours,” “Yeah, but did you watch him for
a year?,” because that’s the issue. “Nobody ever does
that.”

And that’'s why -- what we would like to see is
the just the power to be able to go in on a prelimnary
i njunction and say, “If you haven't audited the class of
1,000 people, don't treat them as exenpt.” The burden is
on the enployer, but there’ s no enforcenent, other than
payi ng noney, a mllion dollars down the road.

COW SSI ONER CENTER: We’'re going to have a
speci al hearing on duties and exenptions and -- | ater on.
You should be at that hearing to testify --

MR. DAVIS: Thank you very much.

COW SSI ONER CENTER: -- and bring sone dat a.
Thank you.
B. J. Snell.
DR. SNELL: (Not using m crophone) |[|’ve already
testified.
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COW SSI ONER CENTER: Okay. M K. --

MS. DETE: (Not using m crophone) Dete.

COW SSI ONER CENTER:  Det e.

MS. DETE: (Not using mcrophone) G nny
Pinkerton will read our remarks, for the California
Associ ation for Health Services at Hone.

COW SSI ONER CENTER: Are they witten remarks?

MS. PINKERTON: Brief, yes. Yes.

COW SSI ONER CENTER: Okay, because we’'re down

to fifteen mnutes, ten mnutes, to get out of here, so -

MS. PINKERTON: Well, if there' s such a thing as
triple time, I think we're on it now

My nane is G nny Pinkerton, and |I’mthe chair of
the board of directors for the California Association for
Heal th Services at Honme, or CAHSAH. And | was an owner-
operator of a home care agency for eight years, and |'m
now the director of quality managenent for a conpany
cal l ed Accent Care.

| want to thank you, at this late hour of the
evening, for permtting ne to share the concerns of
CAHSAH and hone care providers, which I don't believe
|’ ve heard too nuch of today.

The California Associ ation for Health Services
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at Honme represents honme care providers throughout
California, including |licensed Medicare-certified hone
heal t h agenci es, hospices, hone care ai de organi zations,
home i nfusion pharmacies, hone nmedi cal equi pnent deal ers,
as well as independent clinicians, rehabilitation
agencies, and so on. And the hallmrk of honme care is
the ability to provide affordable, personalized care in a
setting that the client and the patient prefers, which is
in their own honme. And as you' ve heard fromthe m dw ves
earlier, a lot of times these situations don’t follow an
8- hour wor kday.

There are approximately 1,180 honme health
agencies in California. And in the past two years, 235
agenci es of those agencies were closed. However, there
is an expected increased need for registered nurses for
home health, at about 11.37 percent over the three-year
period of 1997 to 1999. And that is the second hi ghest

rate of growth for all our enployer categories.

The need for hone care will only increase over
time. Baby Booners will reach the age of 60 by the year
2006, in waves of nore than one mllion per year on a

national basis. And California seniors age 65 and ol der
will reach 4.1 mllion statewi de by 2005. So, the need

for home care is growing. And that reflects not only the
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public preference for hone and comunity-based care
rather than institutional care, but California s policy
preference as well, which includes the concept of aging
in place and i ndependent living for the elderly and the
di sabl ed.

This will manifest itself in the need for
additional skilled home care providers and hone care
ai des, as noted by the Devel opnent Departnent’s
proj ections, which project an approximate increase of 81
percent in the need for personal home care aides and so
on in the healthcare industry by the year 2002. Wth the
need and desire for healthcare expected to increase, the
need for flexibility to provide these services in the
homes of the disabled and the elderly will becone
i ncreasingly inportant.

Many home health and hospice agency patients
require visits that are beyond the normal workday to
recei ve needed nedical services in their hone. Wthout a
flexible work environnment, which has been di scussed nany
times today, interruptions in patient care as a result of
shift changes will only increase. Not only will the
provi sions of AB 60 disrupt continuity of care received
by patients, it limts both agency and staff flexibility

in responding to patient needs in the hone.
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For exanpl e, a devel opnentally disabled child
receives skilled nursing care in the home 12 hours a day.
Because of the nursing shortage, which has al so been
di scussed today, and for continuity of care reasons, it’s
critical to have that shift covered by one nurse. This
patient would then be institutionalized if hone care
provi ders cannot provide that shift care.

The ot her exanple would be a famly of a | oved
one who's dying able to nmaintain that person at home only
because of the respite provided at night by 12-hour shift
care and the availability of hospice nurses at any hour
of the day and night -- again, affordable because of the
exenption fromovertinme. The hospice patient al so needs
an evening or night visit for pain control or assisting
wth other end-of-life issues. Wthout this flexible
care, the termnal client would be nore than likely
ending their life in a skilled nursing facility w thout
their famly present.

You know, I won't even really talk to you nuch
about the enployee flexibility issues that are al so
critical in the honme care industry. That's what attracts
nurses to this industry. And if that ability were
conprom sed or not maintained, it would not only inpact

the ability of enployees to maintain that flexible work
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schedul e, but al so serious access to care issues as well.

Anot her point | wanted to just nake very
qui ckly, and that is the cost of overtine. And the
reason | bring that up is inportant, is that
approxi mately 83 percent of hone health care in
California is paid for by Medicare and Medi Cal prograns,
nei t her of which provide for overtinme. Medicare
decreased its reinmbursenment for home health services by
20 percent with the Bal anced Budget Act of 1997, and the
Medi Cal programis on a fixed reinbursenent schedul e,
whi ch does not allow for any overtine.

So, for exanple, a child, a ventilator case, a
ventil ator-dependent child or a child with G, a
medically fragile child that needs 16 hours of care of
honme, you know, what’s the option then? The option of an
agency with slimmargins is to reduce the care to that
child, reduce the care to that senior, or reduce benefits
to enpl oyees.

So, we would urge you again to continue to
consi der maintaining that 12-hour shift exenption for our
i ndustry.

Thank you.

COW SSI ONER CENTER: Thank you.

Who's all left to testify?

GOLDEN STATE REPORTING
P.O. Box 5848
Monterey, CA 93944-0848
(831) 663-8851



10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

318

(Show of hands)

MR. DIAZ: Well, there’'s a problem-- | have a
question, M. Chairman.

COWM SSI ONER CENTER:  Yeah.

MR. DIAZ: | drove 175 mles to get here to be
the first one to sign in on the sheet, and | have not
been called, nor has the colleague. W’ ve |ost a couple
of our w tnesses.

COW SSI ONER CENTER:  Well, | called the first
one on the sheet. What sheet were you on?

MR. DI AZ: The first sheet for testifying on AB
60, this norning, when they opened the doors to the
buil ding. But that’s here nor there.

COW SSI ONER CENTER:  Yes.

MR. DI AZ: We had submtted sone testinony in
Sacranmento. We represent the California Nursing Hone
Associ ati on.

COW SSI ONER CENTER: Witten testinmony or oral?

MR. DIAZ: Well, it was submtted in witing,
but we al so had individual owners here today.
Unfortunately, sonewhere that list is mssing. | spoke
with the clerk about four hours ago, what happened to it,
and it’s not there. And we also still have an owner-

operator here. But | know the time is running |ate.
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We ditto nost of the comments by all the
pr of essi onal nursing categories. W have a significant
| abor shortage.

W thout making it an issue, | just wanted to
make you aware that we were one of the first people to
sign in.

COW SSI ONER CENTER:  Okay.

MR. DIAZ: And that sheet is not --

COW SSI ONER CENTER:  Well, part of the problem

THE REPORTER: What is your nanme, sir?

MR. DI AZ: Joseph Diaz.

COW SSI ONER CENTER: There’s just a couple of -
- if you didn't get the copy of the draft orders that’s
on the Internet, at ww.dir.ca.gov, and al so you can
submt witten testinmony, if you don’t get to testify, to
that e-mail address or to the IWC at 1121 L Street, Suite
300, Sacramento.

MS. VERA- SCHUBERT: Comm ssioner?

COW SSI ONER CENTER:  Yes.

MS. VERA- SCHUBERT: | have not heard from ny
industry at all, and I’'mnot sure if you're calling it a
night. But | also got up super-early, and | had a big

problemto find out who would take care of ny kids if |
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cane.
COW SSI ONER CENTER:  Anybody el se that has not
heard fromtheir industry here?
(Show of hands)

COW SSI ONER CENTER:  Whi ch industry are you

fronf

AUDI ENCE MEMBER: (Not using m crophone) W'’re
pharmaci sts. | don't know if that’s healthcare or what,
but --

MS. VERA- SCHUBERT: Yeah. I"malso a
pharmacist. And if | could come up --

COWM SSI ONER CENTER: Why don’t both of you cone
up together?

MS. VERA- SCHUBERT: Ckay. |’ m a pharnmaci st.

Thank you very nuch.

My name is Monica Vera-Schubert, and I'ma
communi ty pharmaci st and have been for over ten years.

If you tal k about the imge of pharmacists --
and that was mne fifteen years ago when | decided to go
to college and what | wanted to do -- | thought of a
phar maci st as a person who stands behind a counter and
transfers pills fromone container to the next. That
imge still stays alive, and | feel that that is one of

the reasons for this law. And | can tell you, when |
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worked in a pharmacy as a coll ege students, ny eyes
opened up.
Since |I’ve been a pharmacist, |’ve been able to
-- | feel 1've been able to make an inpact in |ives.
|’ ve seen not only nyself, but other pharmacists,
actually deal with drug interactions, catch and counsel
prescri ber errors, conbat food-drug interactions. \Who
best but the pharmaci st woul d know about nedication?
But not all just about the profession, but
tal ki ng about my personal life also, when | chose --
choose a conpany to work for, a 12-hour shifts, it was

for purely reasons that were financial, but nowit evolve

to the reasons of having two small kids. | want to be at
home with my kids. | |ove working seven days out of the
fourteen. | won’'t be having that |uxury any nore.

| have -- when | -- when ny kids were small,

hi red babysitters in the house. Those stories that you
hear about kids being abused? That happened to me. My
bi ggest worry is to | eave ny kids alone with a stranger.
And right now, I'’mvery lucky to have ny parents take
care of nmy kids. \When ny parents becone senior citizens,
they can’'t do it past the schedule that |1’'ve been bl essed
with. So, |’m asking you.

Also, inny free time, as a |ot of other
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pharmaci sts enjoy their free time, we go out and we do
patient education. Right now, I work in a pharmacy
school and we go out to the L.A Unified School Districts
to kids that are under-served, that are absent, because

t hey don’t understand asthma. | go out and | teach them

al |l about asthnn.

Also -- and I'lIl talk about it real quick -- |1
go to nmentor. | talk to kids -- again, under-served
areas -- about the inportance of higher educati on.

So, please, |I'’masking you to consi der

pharmaci sts as health professionals, but al so consider
them -- consider the tinme and their lives, the schedul es
t hat they’' ve adapted to, and howit will affect not only
them but their famlies.

Thank you.

MS. FLASTER: Annette Flaster, staff pharnmaci st
at a hospital for thirty years. And | just have a couple
of things to say.

| was very disappoi nted when | found out that we
were going to be -- | ose our professional status -- and
that’'s basically what it becones. After thirty years,

|”ve been told that | really don’t know if |’ m being

t aken advantage of, and that I'"'ma fool if I work 10-hour
shifts.
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And anot her thing that -- you know, nurses have
their shifts, they -- you know, they deal with the
patients directly. W don’t deal with them necessarily,
directly. However, when there is a rush in the hospital
and things get busy, you can’t | eave exactly at the tinme
you’' re supposed to leave. Now that I work for a private
corporation, they are very indignant. You have to check
out. We don’t pay overtine.

Well, for years, you just stayed and you worked,
and that was it. You know, you didn’'t make a big dea
about it. You just did your job and you went. And now
you can’'t take the risk of checking out, com ng back,
hel pi ng your coll eague. And then what happens if you
shoul d get injured? You know, you’'re not under
conpensati on any nore because you' re back -- you' re not
there. But you can’t see sonebody working al ong and
possi bly, you know, having the patient care jeopardi zed
because of things like that, in a timly manner, because
there isn't the staff. And this is specifically --

COW SSI ONER DOVBROWSKI :  Excuse ne. Excuse ne.

MS. FLASTER  Yes, sir.

COW SSI ONER DOVBROWSKI @ |I's your bottom poi nt

t hat you want to have 12-hour days?

MS. FLASTER: | personally work 10-hour shifts.
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COW SSI ONER DOVBROWSKI ;@ Today, under the | aw,
you can go into four 10-hour days.

MS. FLASTER: Well, I’m not sure what the
conpany will do because it’s a big corporation.

COWM SSI ONER DOVBROWSKI @ Ckay.

MS. FLASTER: However, the thing is, it’s not
just that. It’s the fact that it’s overtinme. Wy should
one hour of pharmacy work be nore inportant than anot her

hour? In nmy mnd, every hour | work is equally valid as

anot her hour. | don’t think a pharmacist should be paid
overtinme. You know, that -- that, in fact, limts ny
working ability. Right now, I can go work at a sister
hospital --

COW SSI ONER DOVBROWSKI @ Wel |, just --

MS. FLASTER: -- and work an extra day and, you
know, not have to worry about it because |I’'m an exenpt
enpl oyee. So, | can work here extra and there extra, and
| can work and earn ny keep

COW SSI ONER DOVBROWSKI : | understand. And we
-- just -- we have heard testinony nowin three different
-- or two different hearings from pharmacists, so the
issue is not -- has been brought in front of the IWC
And |, obviously, am one who is synpathetic to that, as

my ot her comm ssioners know.
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We are trying to figure out how to address that.

MS. FLASTER: Ri ght .

COWM SSI ONER DOVBROWSKI :  But | know there’ s one
ot her gentleman who wants to talk, and we’re runni ng out
of tinme.

MS. FLASTER: Do | pay mal practice insurance?
Am | no longer suable if I'’mnot a professional? That’'s
my question, you know. And | don’t like the idea that,
you know, ny representative, Wally Knox, felt that they
know better how to run our |ives and take away, again,
personal freedons that are not -- you know, why don’t
state enpl oyees have to have the sane restrictions put
upon them as private-sector enployees? How are they
better? |1 don’t think they are. | nmean, that’s ny
poi nt .

COW SSI ONER CENTER:  Thank you.

MR. GOLDSTEIN: Hi . |I'm Mrrie Goldstein. |
work for the Guild for Professional Pharmacists. That's
the |l argest bargaining unit for pharmacists in the State
of California.

|’ ve submtted sone docunentation to you, and
that was to ask for an exception -- exenption for the
graveyard, or nighttime-graveyard pharmacists. This is

not -- I’mnot here for the union pharmacists, of course,
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so that bargaining unit will override this AB 60 w thout
a problem \What we’'re concerned about is the other
phar maci sts, the nonuni on pharmacists. |I'mtelling you
that, if you can, | ook for an exenption for these seven-
day-on, seven-day-off graveyard pharmacists, which they
| ove, and that’s the lifestyle for them

| ve never been in a neeting where everybody --
all the enployees were so damm happy. | really feel bad
for the pharmaci sts here, what an unhappy group they are
-- I’"’mgoing to have to yell at them All the guys here
seemto be -- the enployers seemto be treating them
perfectly. I’msorry. W’re glad that you passed AB 60.
It’s terrific. We support it whol eheartedly.

There are certain exenptions, just |like we
tal ked about. But let nme tell you, if all enployers --
and if there are any still left here, they should |isten
-- if all of you treated your enployees as happily as --
as graciously as all the other people here do, or at
| east seem ngly does, we wouldn’t have this bill. This
bill canme about because pharnmacists were being treated
sub- human. A bat hroom break was unheard of.

Barry, | think you ve heard sone of these
stories through the CPHA, and | won't repeat any of them

Anyway, do consi der the exenmption for the graveyard
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phar maci st s.
Thank you.

COW SSI ONER CENTER: Thank you.

And |’ d announce that our next hearing will be
at the California State Capitol, June -- excuse ne --
June, | wish it was June, but it’s not, it’s January --

January 28th in Room 4203, | think. And we’'ll get notice
out. We're looking at ten, maybe earlier.

And t hanks for everybody --

COW SSI ONER DOVBROWSKI :  Chuck, just one thing,
| think, before you close.

We don’t know if it’s John’s |last neeting or
not, and I just would |ike to have the Conm ssion
recogni ze his efforts in the last four years.

COW SSI ONER CENTER: Yes. And especially
because | served with John --

(Appl ause)

COW SSI ONER CENTER: -- during sone very
vol atil e hearings on the repeal of the 8-hour day.

COW SSI ONER McCARTHY: Oh, this is nothing,

real | y!
COW SSI ONER CENTER:  Yeah, this is easier.
COW SSI ONER McCARTHY: | won't tell you what
happened.
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COW SSI ONER CENTER: We had guns at one
hearing. It was pretty cool

Thanks for everybody’ s cooperati on.

Do you want to make a notion to adjourn?

COWM SSI ONER DOVBROWSKI @ So noved.

COW SSI ONER CENTER:  Sorry.

AUDI ENCE MEMBER: (Not using m crophone) | just
have one question for you on sonmething that you said that

COW SSI ONER BROAD: How about afterwards?

COW SSI ONER CENTER:  Yeah, afterwards.

AUDI ENCE MEMBER: (Not wusing m crophone) On,
|’ m so sorry.

COW SSI ONER CENTER: Anybody nmke a notion to
adj ourn?

COW SSI ONER DOVBROWSKI :  So noved.

COW SSI ONER BROAD:  Second

COW SSI ONER CENTER:  All in favor, aye?

(Chorus of “ayes”)

COW SSI ONER CENTER: Motion carries.

Thank you.

(Thereupon, at 6:00 p.m, the public

meeti ng was adj ourned.)

--000- -
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of perjury under the laws of the State of California that
| transcribed the five tapes recorded at the Public
Meeting of the Industrial Welfare Conm ssion, held on
Decenmber 15, 1999, in Los Angeles, California, and that

t he foregoi ng pages constitute a true, accurate, and
conplete transcription of the aforenentioned tapes, to

t he best of nmy abilities.

Dat ed: Decenmber 30, 1999

CYNTHIA M JUDY, Transcri ber
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