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PROCEEDI NGS

--000- -
(Time noted: 10:06 a.m)

COW SSI ONER DOVBROWSKI : 1’11 call the neeting
to order.

The first itemon the agenda is we need to
wel come and swear in our new conm ssioner, M. Harold
Rose.

MR. BARON: | get a chance to read a fornal
oath. There are a few words in here | want you to think
about very carefully before you say yes, that you do want
to do this.

(M. Baron adm nisters oath of office to

Conm ssi oner Rose.)

MR. BARON: Congratulations. |It’s great to have
you.

COW SSI ONER ROSE: Thank you.

(Appl ause)

COW SSI ONER DOVBROWSKI ;@ All right. The second
itemis | think we have to call the roll

MR. BARON: Yes, we do.

Br oad.

COW SSI ONER BROAD: Here.

MR. BARON: Dombr owski .
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COW SSI ONER DOVBROWSKI @ Her e.

MR. BARON: Rose.

COW SSI ONER ROSE:  Her e.

MR. BARON: 1’1l note the others are absent.
COW SSI ONER DOVBROWSKI @ Next item on the

agenda is the approval of the mnutes. Can | get a

noti on?
COW SSI ONER BROAD: So noved.
COWM SSI ONER DOVBROWSKI @ Second?
COW SSI ONER ROSE:  Second.
COW SSI ONER DOVBROWSKI ;@ All in favor, say
“aye.”

(Chorus of “ayes”)

COWM SSI ONER DOVBROWSKI : I n order to try to
move today’s hearing along, let nme just, for the record,
recogni ze that we have received nunerous coments from
i ndividuals in the healthcare industry, both in live
testinmony and in witten communications. So, what we are
going to try to do today is address the two agenda itens
with panels, and then, after each panel, let those
i ndi vi duals who wi sh to cone up and address the
comm ssioners to conme up and address. But we’re going
to, nunber one, limt that individual testinony to

approxi mately three m nutes, and second, encourage you to
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just, if you sonmething to contribute that we haven’t
heard, to do that and not to be redundant w th other
peopl e, because there is a volunme of testinony and we
don’'t need to hear nore individual, | don’t think, unless
you feel very strongly about it.

Wth that, | would like to call up first the --
| guess 1'd call up the hospital people to discuss the
first itemon the agenda and comments regarding the Wage
Orders 4 and 5. And | have a |ist of speakers.

We are a little bit restricted in our set-up in
the room and I will just point out that the small hand-
hel d m crophone that you have, Don, is the |live sound
system for the room The silver m crophones are sinply
the recording devices for the transcript, so the silver
m crophones do not anplify. So whoever is speaking needs
to use that small little hand-held m crophone. And I,
agai n, apol ogi ze for that.

We al so have the first row of seats here for
extra panelists, if you will, if you want to just rotate
and go fromthere.

l"mnot limting the tinme of the panels, so

what ever tinme period you think you need, please go ahead.

And with that, Don, | guess I'lIl let you kick it
of f.
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And if individuals could identify thenselves as
we go through this, we’'ll go fromthere.

MR. MADDY: Good norning, M. Chairman, nenbers
of the Comm ssion, staff.

COW SSI ONER DOVBROWSKI @ Oh, excuse ne. One
other -- just for clarification, this is a nmeeting of the
IWC. We are not taking any votes today on these issues,
so it’'s sinply testinmony for the public record.

MR. MADDY: M nane is Don Maddy. |’ m enployed
by George Steffes, Incorporated. W represent the
California Heal thcare Association. And as our client,
CHA is an organization with 450 nmenbers, represents
California hospitals and | arge physician group
or gani zati ons.

We are honored to present to you today our
proposal s for changes to Wage Orders 4 and 5 in |ight of
t he provisions of AB 60 and the authority of the I|IWC
The proposals are intended to preserve options avail able
to healthcare workers that were in effect before January
1st, 1998, and to seek clarification regarding the inpact
of AB 60 on those previously existing standards.

We do recognize that this is a new era and that
past actions of the IWC are not controlling on the I WC of

today. Having said that, the 1993 wage orders evol ved
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over tinme to recogni ze both the health and wel fare of
enpl oyees working in healthcare as well as the speci al
needs of the providers of healthcare services, which we
bel i eve are distinct fromother types of enployers. W
believe the 1993 wage orders represent a good bal ance
froma public policy perspective.

Al t hough there are nunerous issues this
Comm ssion will address with respect to the healthcare
i ndustry, the main issue, in our opinion, is to bal ance
patient needs with worker wants and needs in a seven-day-
a- week, 24-hour-a-day operation. To strike this bal ance,
we believe that 12-hour shifts should be available to al
enpl oyees because of the nature and uni queness of
hospital operations. |In our opinion, patient care units
depend upon support froma variety of enployees al
serving inportant roles in the eyes of the patient.
These enpl oyees nust interact with other nenbers of the
patient care team nmany tinmes during a shift, and
especially upon shift change. All enployees al so have
personal needs that, in our opinion, make 12-hour shifts
attractive: commuting tinmes, going to school, famly
comm tments, daycare costs. Healthcare enpl oyees are not
that different from other enpl oyees where they will have

advant ages under a 12-hour shift.
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Qur proposal -- I'd like to read through the
proposal s that we have today. W have nine different
proposals. Before we get into any type of dialogue, 1'd
appreciate just going through those very quickly so you
get the whole scope of what we’ re proposing today.

Nurmber one, allow ng healthcare workers to work
12-hour shifts by preserving the flexible work
arrangenment provisions in Wage Orders 4 and 5 of '89, as
anmended in ’93, and extending the protection for 12-hour
shift arrangenents inmplenented prior to 1998 beyond July
1st, 2000. That's nunber one. And that would be the
same as before 1998.

Preserving the 8-80 overtinme provisions
avai |l abl e to healthcare enployers under Wage Order 5-89,
as anmended in 1993. Again, the sanme as pre-1998.

Preserving the meal period provisions that all ow
heal t hcare enpl oyees who are scheduled to work shifts of
up to 12 hours in a day to waive their second neal
period, even if, as a result of an unplanned or
unf oreseeabl e event, they work nmore than 12 hours on a
particul ar day. There's also |language in the 93 that
addresses that.

Nunber four, preserving the existing neal period

provi sions that all ow enployees to waive their neal
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peri od where the nature of their job prevents them from
taking 30 m nutes off, or they voluntarily agree in
witing to waive their neal period where they are
conpensated for the time -- actually, those are “ands” --
and they are conpensated for the tinme they took off
during the neal period.

Nunber five, preserving the white-collar
exenptions for advanced practice nurses, such as nurse
practitioners, clinical nurse specialists, certified
regi stered nurse anesthetists, and certified nurse
m dw ves. W' re going to hear nore fromthe second group
of panelists on this, but that’s our position as well,

t he hospitals’ position, which is an inportant part of
patient care.

Number six, clarification fromthe |IWC of the
exenptions to note the availability of the executive and
adm ni strative exenptions. Wthout reading the rest of
this, I'll say that we want to know if the criteria for
adm ni strative and executive apply to nurses and
pharmaci sts as they would to other enployees. So, we
need sone clarification on that.

Seven, preserving the special standards relating
to the definitions of “primarily” and “hours worked” that

are in the '93 for healthcare enployees. W want to
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adopt the exact provisions that were in the prior order.

Preserving the personal attendant exenption that
exi sts where a healthcare enpl oyer assigns a persona
attendant or conpanion to a private household of a
patient, which is -- we want, again, the exact |anguage
that’s in 5 and 15 -- Wage Orders 5 and 15.

And finally, clarification that a flexible work
arrangenent established under the new rules contained in
this proposal, or an alternate workweek arrangenent
establ i shed pursuant to the provisions of AB 60, may be
adopted by a proper secret-ballot vote even though the
enpl oyer does not disclose in advance the exact cal endar
days or hours of the day that nust be working every week,
as | ong as enpl oyees are told of the nunmber of days and
nunber of hours in the normal schedule. So, we'd like to
adopt sone | anguage that addresses that.

| want to inpress upon this Conm ssion, before
goi ng through any reasons or questions on these
proposal s, that this balancing act that |I speak of is not
-- | think the healthcare industry is different, because
| don’t think the balancing act really is a matter of,

you know, nmanagenent and enpl oyees only, because patients

are involved. And so, | think it’s unique because of the
patients.
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When enpl oyees express their opinions about how
our rules or your rules inpact them they often have to
speak of personal situations that they' re in so that you
have a cl ear understandi ng of how it inpacts them and
| ooking at their problenms with the rules or, you know,
the benefits fromrules. But | have -- | also have a
personal story that 1'd like to tell. And that’s why 1'd
asked if | could testify today before this group for the
hospi t al s.

We represent hospitals, but | wanted to testify
t oday because | just had an experience in ny life where -
- it was two nonths ago, in fact, that my father was
taken to the hospital, and he never |left the hospital.
And he was there for five days. And the whole notion of
-- the whole notion of what a famly goes through -- this
is my personal experience because | had a famly nmenber
in a hospital in a situation where there was a rotation
and shifts, and where | saw the difference, probably,
bet ween one type of operation or one type of facility
operating versus a hospital just having to take care of a
pati ent.

And as a famly menber of a patient, | can tel
you the anxiety |evel when we -- when we go into the --

when you're in the room you know, with nmny dad and you're
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goi ng

-- and you have to get to know the staff, the nurses, the
others. You're trying to explain to them-- of course,

t hat takes several hours and several different individua
probl ens that conme up during a period of hours that we
need to explain. You know, they' re comrunicating with
you, the staff at Sutter General. They're a great staff.
But it takes hours and hours and hours for us to -- and
for ny father to have explained what his situation was
that would help with themto understand where he was.

And then the anxiety level -- | can tell you,
the anxiety |l evel goes up when new people walk in.
There’s, all of a sudden, a whole new group of people
that you're dealing with over a period of time. And
that’s -- it’s inevitable. There's going to be sone new
people that you' re going to have to deal with when shifts
change. But that anxiety level, as famly nenbers and
wat chi ng, you know, nmy dad as a patient, went up
extraordinarily.

And then, even though it wasn’'t an energency,
you know, when there’s a need and there’'s a shift change
going on, and there's sonething that has to be taken care
of, in our view, because we want himconfortable, then

there was a situation where, you know, there was nobody
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to cone in the roomat that nonent because they’'re going
t hrough and they’ re doing shift change and they’ re doing
coordi nati on.

And so that’s -- you know, that’s one of the
reasons | wanted to testify today, is | see that it’'s a
uni que operation. | see that you have an extraordinary -
- extraordinarily difficult task here when it conmes to
hospital and heal thcare versus sone other manufacturing
or other type of operation. And | would urge to support
at this tinme all of our proposals that we have today.

The next thing | want to do is introduce our
panel. | don’t know if you want to have questions first
on the proposals.

COW SSI ONER DOVBROWSKI :  No, we’' Il go to the
panel first.

Let the record show that Conm ssioner Bosco has
j oi ned us.

Go ahead.

MR. MADDY: OCkay. Wth nme today, we have -- |I'm
going to nane all the nmenbers that are here with us today
-- Cathy White, a RN from Ei senhower Medi cal Center
Allen Qutlaw, a respiratory therapi st from Ei senhower;
Any Lowery, a RN from Mercy Hospital, Bakersfield; and we

have Erin Pettengill, a RN from Sutter; Libby Prall, a RN
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from Sutter; Darci Cimno, a LVN from Sutter; Mel anie
Wal ker, a respiratory therapist from John Miir Medi cal
Center; and Tom Luevano, from Sutter Health; and Richard
Si mmons, who is CHA' s | egal counsel, from Sheppard,

Mul lin, Richter & Hanpton, who's here to answer

guesti ons.

So, I"ll hand it over to the others to testify
NOw.

MS. PETTENG LL: Good norning, M. Chairmn and
menbers of the Conm ssion. M nane is Erin. |1'ma
regi stered nurse, and I’mhere as a nurse and a nom and a
wife. And | really want to express to you the inportance
of a 12-hour alternate work schedul e.

Professionally speaking, it allows for wonderful
continuity of care with ny patients, allows ne the
opportunity to assess themin a full 12-hour workday, and
the continuity between nursing staff, fromone staff to
the next, is amazing. And information doesn’t get | ost
or msplaced. W know the tel ephone ganme where, by the
time it reaches the twentieth person, what the first
person said is never the sane. And that’s the sane that
goes with nursing care.

And personally, | have a child. And working 12

days a nonth as opposed to 20 days a nonth is amazi ng.
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It allows me to be there for nmy child. | can be there as
a nother, | can be there as a wife. It’'s the benefits of
having a full-tinme wage and being a full-time nom It
cuts down on -- alnost no daycare. | amraising ny

child, as opposed to a daycare. And to ne, that’s very

inportant. It allows ne the opportunity to vol unteer
outside of ny home. It allows ne the opportunity
volunteer at ny child s school. [It’s just amazing.

And if the 12-hour work schedul es were not an
opportunity for nme, then the availability for ny child
for me to be there would be dim nished dramatically. And
I think, as evidenced in the newspapers and on the news,
wi th, you know, drug use going up and vi ol ence goi ng up,
and | think the inportance of having an adult figure and
parent involvenent in a child s life is overwhel m ng.
And the fact that | would be there for her is a great
advantage. And | think it would just be a shane if that
was not available to ne.

So, | think the professionalismis nore than
under st ood, of the benefits, and | think the advant ages
of having a nom at honme is overwhelmng. And that’'s all
|’ m going to say.

Thank you.

COVM SSI ONER BROAD: M. Chairman, | have a
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questi on.

COW SSI ONER DOVBROWSKI @ M. Broad?

COW SSI ONER BROAD: Can you hear? Well, okay.

Do you -- what is your 12-hour-day schedul e now?

MS. PETTENG LL: | work 7 p.m to 7 a.m

COW SSI ONER BROAD: Three days a week?

MS. PETTENG LL: Three days a week, that’s
correct.

COW SSI ONER BROAD: Okay. And you have only
one job? | mean, you don’t work a second job.

MS. PETTENG LL: Right.

COWM SSI ONER BROAD: COkay. Does your enpl oyer
ever ask you to work any overtinme beyond the 12-hour day?

MS. PETTENG LL: | am asked, but not required.
It’s not mandatory at ny job.

COWM SSI ONER BROAD: Do you think that we shoul d
adopt a rule to require that it be voluntary as opposed
to mandatory that you work overtinme beyond 12 hours or 40
in a week, in that circunstance?

MS. PETTENG LL: Well --

COW SSI ONER BROAD: Do you think that’s a good

policy?
MS. PETTENG LL: | don’t know that it’s a
necessary policy. Specifically, at nmy -- | can’t speak
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for other facilities, but at nmy -- at ny facility, we
don’t need to work mandatory overtine because we
generally have enough staff who will either voluntarily
work overtinme or we have a float pool that’'s avail able
for extra staff to work. So, mandatory overtinme has
never really been an issue for us, although we’'ve needed
people to stay and they have voluntarily done so.
COWM SSI ONER BROAD: So, do you believe there
woul d be circunstances when soneone wor ki ng 12-hour
shifts mght be so tired that it would probably be better
for patient care that they went honme if they felt they

shoul dn’t work any | onger?

MS. PETTENG LL: Well, | think that after a 12-
hour shift, in my experience -- | have stayed over on
occasion. But I -- 1| think, as professionals, that we
can nmake the decision if we're -- if it’s an unsafe

environnent, that we won't stay.

COW SSI ONER BROAD:  Okay.

MS. PETTENG LL: And | --

COWM SSI ONER BROAD: So, you believe that you
should be permtted to make that decision.

MS. PETTENG LL: Sure

COW SSI ONER BROAD: Thank you

MS. PETTENG LL: Any ot her questions?
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(No response)

COW SSI ONER DOVBROWSKI :  Next speaker

MS. PRALL: Good norning, M. Chairnmn and
conm ssioners. |'mLibby Prall, RN at Sutter Genera
Hospital, also assistant nurse manager. |’ mgoing to
read my statenment here.

| have been on 12-hour shifts since 1988. And
speaking fromny perspective, first as a bedside care RN
on night shift, when I was comuting 100 m | es round-
trip, the alternative work schedul e has enhanced the
quality of ny famly life by providing nore tine to spend
at home and less tinme comuting. The 12-hour shift
continues to enhance ny personal life with tine to
participate in famly and church activities and personal
interests. Trips and vacations can be taken on tinme off.
Al this contributes to reducing the stress in a
stressful profession and enhances ny ability to do the
best | can when |I'm at work.

The benefits of this flexibility in scheduling
and its positive inpact on many quality-of-life issues
are imeasurable. And to lose this alternative work
schedul e woul d be a maj or negative inpact on ny daily
life as well as many of the staff nenbers on our unit.

After working this since 1988, being forced to go to a

GOLDEN STATE REPORTING
P. 0. BOX 5848
Monterey, CA 93944-0848
(831) 663-8851



10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

23

five-day, 8-hour-per-day would be a major disruption to
my life and to the other staff. Many of our staff on the
unit have young children with daycare issues simlar to
Erin, and sone arrange their schedule to conpl enent their
husbands’ so that they don’'t even have to use daycare.
Ot hers are able to attend schools to pursue their career
goal s.

Additionally, continuity of patient care is
enhanced by having the sane caregivers for |onger
periods. Shift-to-shift reports are nore effective.
Only two shifts are communi cating with each other.
Therefore, many tinmes, the same nurses will report off to
each ot her com ng and goi ng.

| believe strongly we should be able to continue
to have the alternative work schedul e 12-hour option.
Those who work 12-hour shifts are doing so by choice.
And | strongly urge you to allow us to continue to
experience this excellent benefit.

COW SSI ONER DOVBROWSKI ;@ Next speaker

MS. CTIMNO M nane is Darci Cimno, and I'’m a
LVN at Sutter. And | apol ogi ze ahead of tinme for any
repetition, but we are all in the same field and a | ot of
the issues are the sane.

" m here to represent ny co-workers at Sutter
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General Hospital. | speak for nyself, but also for them
Qur floor approached our nurse manager independently and
requested inmplenentation of 12-hour shifts. At that
poi nt, she had a representative from HR cone give us
information. W voted on it, and it passed well above
and beyond the required two-thirds vote. And for the
past three years, the patients and nursing staff have
reaped the benefits of the AWS, which are not limted to,
but include enhanced continuity of care, because we care
for our patients on the day shift fromthe time they
start the day till the tine they end the day. Any tests
that they’ re having done, we're able to find out about
the results of the tests instead of giving up the
information to the next shift and notifying them or they
us, during the day. And the night shift is caring for
their needs at night. They are not awakened by a third
shift at 11:30, mdnight, to be reassessed. And the
conmuni cation is greatly inmproved since we’'ve had the 12-
hour shifts because we’re only speaking to two shifts,
and not three.

Tal k of burn-out has been decreased markedly.
And why? There are many reasons that -- in respect to
the time constraints here, there are a few i nportant

points ny fellow co-workers wish nme to stress. Four days
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off a week increases our productivity at work and at
home. We have nore tine to spend with our famlies. Qur
children are cared for four days out of the week by us

i nstead of outside caretakers. 12-hour shifts have
allowed quite a few of the staff to elimnate conpletely
outside childcare as the AW nmakes it easier for themto
rotate childcare with their spouses.

For those of us who commute to work, the AWS has
made a huge difference in the tine that we spend on the
road. And the AWS has allowed precious tinme. As we all
know, nost of our life is spent in the workforce, and
this allows precious tinme to pursue outside interests
such as pursuing higher education, volunteering in our
comrunities.

And on a personal note, as a nenber of the
California workforce, | feel |I have the right to choose
my own work schedul e.

Thank you.

COW SSI ONER DOVBROWSKI ;@ Next speaker

MR. MADDY: Let’'s take it down here, this way.

MS. CIM NG  Okay.

M5. WHITE: Good norning. M nanme is Cathy

White. |I'ma registered nurse in the Energency
Departnment at Ei senhower Hospital in Palm Springs. | am
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al so the advocate for our staff Enmpowernent Program for
Prof essional Practice at Ei senhower.

| am proud to work for this nonprofit facility.
|’ m proud to work there, 1I’m proud of the conmmunity
services ny hospital provides. AB 60 puts all of this at
risk. It is estimated it will cost Ei senhower an
additional $2.4 mllion in next financial year just to
continue 12-hour shifts for registered nurses and for
respiratory therapists. In addition to the financial
chal | enges we’re already facing, having to nove to 8-hour
shifts is a real possibility for our organization.

A cross-section of the ER staff asked ne to read
their comments, and | promse | will be very brief and to
the point. And | just wanted to read to you their nanes,
if I may.

The first person is Susan Westphal. She’s a RN
She says, “As a RN 26 years, | have worked for both 8-
and 12-hour shifts. | personally find the 12-hour shifts
for the patients superior in continuity of care. Sone
have had an inproved, happier staff. And being a single-
parent that works full-tinme, this tinme is extrenely
beneficial.”

And this is also from Al exander Ramrez, a RN

“The ability to work three days a week has given ne the
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opportunity to obtain a bachelor’s degree. | could not
have acconplished ny degree having to work five 8-hour
shifts.”

And this is froman enmergency room technician.
His nane is Paul Wese. “Please do not discontinue 12-
hour shifts because it helps ny famly. W’'d have to pay
for this daycare.”

As | say, in the enmergency room we work as an
interdisciplinary team |If we were not all on 12-hour
shifts, it would actually make it very difficult for us.
| woul d hope that you will consider everyone on the
heal t hcare team for the 12-hour shift exenption

From-- this is fromLisa Stadler, RN. She is a
RN 22 years, working 12-hour shifts since the md-*80"s.
“l”m dedi cated and devoted to this institution that |
work for. However, returning to 8-hour shifts would not
be an option for nme. The inpact that it would have on ny
fam ly and social life would be unacceptable.” She even
stated that she would have to | eave Ei senhower if we're
going to 8-hour shifts. And she plans to stay on the 12-
hour shifts under whatever exenption they could find.

This is a respiratory therapist, who says -- his
nanme is Dennis OCeding: “In our departnent, we voted to

keep our 12-hour shifts even though we were faced with a
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cut in our gross inconme. This is how strongly we feel
about our 12-hour shifts.

And this is from Daryl Swanson, a registered
nurse: “12-hour shifts allow nme to be at hone and be
more accessible to my children.” And she al so goes on
about the flexibility -- right.

This is Trudy White. She’'s a registrar clerk.
She does our insurance requirenments and calls all the
i nsurance conpanies. “I like nmy 12-hour shifts because
can spend nore time with ny famly and nore tine with ny
duties at hone.”

This is from Sandra Bi gwod, a regi stered nurse:
“12-hour shifts at flat pay is ny choice. Please don't
try to fix what isn’'t broke.”

(Laughter)

M5. WHITE: | just say this as a summry of sone
of the people who work in ny departnment. Everybody
wanted to have a say, so just a few of them-- and | have
themincluded in a packet to give to you.

I n answer to your question, to the panel --
excuse ne -- of the panel nenber about the 12-hour
shifts, yes, we certainly would |like a choice as to
whet her we work overtinme or not. However, | am duty-

bound to provide patient care in the absence of any other
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nurse, and | amvery proud of that. | am a professional.
| am proud of nmy rights to advocate for the patient. And
| understand that you need to nmake sure that no enpl oyer
abuses that, but | amvery willing to stay for a few
hours or however long it takes until they can get a
replacenment for me. | would not abandon ny patients.

Al so, to get -- there are nobre nanes.

(Ms. VWhite hands docunents to Conmi ssion.)

COW SSI ONER ROSE: | have a question, and it’s
of each of you that speak. When you nention your
hospital, could you nention where it’s at?

MS. PETTENG LL: [I’msorry. |'m--

COW SSI ONER ROSE:  You did, Palm Springs. But
Sutter?

MS. PRALL: Sacranento.

MS. PETTENG LL: Sacranento.

COW SSI ONER ROSE:  Sacr anent o? Because we have
a Sutter in San Diego. And the other thing is, could you
mention your shift, what is -- are they all 7 hours --
mean, like 7 p.m to 7 a.m, or 7 am to 7 p.m?

MS. CIM NO  Yes.

MS. PRALL: Yes.

MS. PETTENG LL: Yes.

COW SSI ONER ROSE: They’'re all the same, in
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shifts. We wor k di
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Well, in the ER, we work staggered

fferent 12-hour --

COW SSI ONER ROSE:  Oh.

MS. WHI TE:

share the different

And it’s taking your turn. W al

types of shifts.

COW SSI ONER ROSE: Thank you.

M5. WALKER: Hello. M nane is Mel ani e Wl ker,

and | work at John
We are the trauma c
respiratory therapi
shift. I’ mhere re
t herapi sts and sone
conti nue working th
Now, |’ ve
hour shifts -- for

did work 8-hour shi

Mui r Medical Center in Wal nut Creek.
enter for Contra Costa County. | ama
st that works full-tinme on the night
presenting a |lot of the respiratory

of the nursing staff that wish to

eir 12-hour shifts.

wor ked the 9-hour -- | nean the 12-
the | ast nine years. Before that, |

fts at another hospital. And | can

tell you, between working an 8-hour shift and a 12-hour

shift, it's |like ni
shifts, | was const

have off, you spend

ght and day. When | worked 8-hour
antly tired. The days off that you

sl eepi ng and catchi ng up.

We used to work three days, have one day off,

work two days, have

have two days off.

one day off, work five days, and then

That is what your two-week period

GOLDEN STATE REPORTING
P. 0. BOX 5848
Monterey, CA 93944-0848
(831) 663-8851



10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

31

woul d consi st of, working an 8-hour shift, because you
had to alternate weekends so that everybody could get
weekends off. You wanted to pull your hair out. You
were burnt out because you were sl eep-deprived. Your
patients, | think, suffered because patient continuity
wasn’t there. You had way too many people com ng and
going, a |lot of people calling in sick. You would have
to have nore people conme in froma registry or float poo
that weren’'t as famliar with the hospitals and with the
doctors and with the other nurses. So, your patients
ultimately suffered by that.

s it working?

MR. MADDY: The red |light went off. Well, there
it goes.

MS. WALKER: Can you hear ne?

COW SSI ONER DOVBROWSKI :  Yes.

MS. WALKER:  Sorry.

Anyway - -

COW SSI ONER DOVBROWSKI @ That was not
progranmed, by the way.

(Laughter)

M5. WALKER: Anyways, | left the 8-hour-a-day
hospital to work for the 12-hour facility, and I would

gladly pay -- | would gladly work for straight pay for 12
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hours because what it would cost ne to work an 8-hour
shift is going to be a lot nore than the time and a half
that | would get working -- being paid the tinme and a
hal f for the last four hours.

| would have to have ny children in daycare. |
have three children. And I don’t know if any of you all
know how nmuch it costs for daycare, but it’s
astronomcal. | nean, it’s bad enough if you have one
child, but if you have -- nmultiply it by three, and it
just gets crazy.

| also like to volunteer at ny children's
schools. Wth the way the school systens are now, the
schools need all the help that they can get, and they
cannot afford to be paying people to go in and hel pi ng
them Therefore, | spend a ot of time when |I'’m not at
wor k hel ping at the school.

Now, currently I work a 36-hour wor kweek, which
time | get paid straight time for the 36 hours.
MADDY: The battery’s gone.
WALKER: It’s not working?

MADDY: Yeah, the battery’s gone.

5 » 5 3

WALKER: Can you hear nme? Ckay.
Anyt hing after the 12 hours in one workday, |

get paid double tinme, which I find satisfactory.
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Anyt hing after 40 hours in a workweek, | get paid tine
and a half. After the 44-hour -- if | work nore than 44
hours in a workweek, | get paid double tinme for anything
over the 44 hours. | find this reasonable.

It’s -- you know -- | want -- and | did make the
choice to work the 12-hour shifts. And a |lot of the
peopl e that work the 12-hour shifts love it because they
do have tinme to spend doing other things, and they don’'t
feel as burnt out as they would working the 8's.

COWM SSI ONER DOVBROWSKI :  Thank you

M5. WALKER: You're wel cone.

MS. LOVERY: MWy nanme is Amy Lowery, and |'m --

THE REPORTER: You have to cone to the table
there to be recorded.

MS. LOVWERY: |'m sorry.

MR. MADDY: Okay. We'll swtch.

COW SSI ONER DOVBROWSKI ;@ We need you to cone to
the table because the silver m crophones are recording
the transcript.

M5. LOVERY: Oh, sure. Ckay.

My name is Any Lowery, and I'’ma RN from Mercy
Heal t hcare i n Bakersfield.

And it’'s extrenely inportant to ne personally,

but also to ny patients and the well-being of other
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enpl oyees throughout the State of California, to maintain
the 12-hour shifts as a choice. | also worked 8-hour
shifts in another state, and | really see the difference
of the continuity that has been expl ained al ready, that
the patients have | ess faces to become famliar with, and
the trust that they need to obtain fromtheir staffing
that they -- that they have, you know, can entrust that
they’'re getting well taken care of and that all the
information i s passed on.

The other nost inmportant thing to nme is,
personal ly, nmy husband and | both have chosen industries
for our careers that offer flexible scheduling. W have
two small boys. And in order for us to have a very nice
home, to provide for things that our children need to
have, their baseball and everything, it all costs nobney
t hese days.

And | amvery grateful that | can work three
days. | usually work two days in arow. | work 7 p.m
to 7 am And then I'lIl have a couple days off, and then
my husband will work on the days that I'’moff. He works
three 12’s also, which -- in an area that’s exenpt. So,
therefore, there' s always one parent there with our kids
every single day. W have no childcare expenses and

there’s someone there to supervise them to go to their
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school activities. And |I'’mable to also volunteer in ny
church and in ny kids’ school to see them do their Jog-a-
thon at 9 a.m, but | will go to bed at 10 a.m --

mean, sinple things that make a huge difference in our
children’s |ives.

" m al so speaking for other single parents who |
work with, a ot of young nons with three kids who work
night shift. And it’s, you know, easier to have soneone
l'i ke their grandma cone and spend the night while they
can go, you know, to work. And then they don’t have that
extra activity that the provider needs to do for them
So, she can conme home fromwork in the norning, get the
kids off to school, she can sleep for her six hours, and
then she’ll be awake when the kids get hone, and have
supper together. That is sonething that is so inportant
t hese days, to really bring up our children to really
val ue what famlies are all about, and that is to have a
di nner together.

And these are just the things that everybody has
told me that are so inportant. And it’s a choice. |
have not chosen an area that works 8 to 5, Monday through
Friday. | have chosen to work sonmething that is seven
days a week, required to work weekends, which -- there is

no childcare on weekends. M husband and | both are
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required to work weekends. We wouldn’t -- it would not
be an option. | would have to go and work 8 to 5 in a
day -- you know, a day surgery -- sonething that | don’t
want to do as a RN yet. | want to be at the bedside with
these critically ill patients.

So, 1'd just ask that you just really take these

consi derati ons.

Thank you.

COW SSI ONER BROAD: A question.

COW SSI ONER DOVBROWSKI @ M. Broad?

COW SSI ONER BROAD: Do you ever work beyond 12
hours a day?

MS. LOWERY: | do not. And that is nmy choice.

COWM SSI ONER BROAD: And you would like that to
stay your choice?

MS. LOVERY: Exactly.

COW SSI ONER BROAD: So, there m ght be sone
ti mes when you would be so tired or have famly
obligations that, if your enployer asked you to stay, you
really couldn’t.

MS. LOWERY: Right.

COW SSI ONER BROAD: Thank you.

MR. OQUTLAW Hello. M nanme is Allen Qutlaw.

|’ ma respiratory therapi st out of Ei senhower Medi cal
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Center in the Palm Springs area.

My concerns are pretty nuch what other people
here have di scussed already. But there are additional
factors that | have seen because | have worked 8 hours
and 12-hour shifts, and |I’'ve also participated in the
registry pool, which allows us to go to different
hospitals in order to supplenent their staffing when they
have short ages.

One of the things, though, | noticed about that
is, with the 8-hour shifts, obviously you re | ooking at
t hree people for every -- well, let’s say,
hypot hetically, you have nore people working. So, if you
needed 10 people, you would now need an additional five
peopl e, because you woul d need one for that m ddle shift
that would cone in the PM And one of the things that
happens with that type of systemthat | always noticed
was that it was harder to find replacenents, which put
nore burden on us to work those days.

| noticed that you asked three tines about --

t hank you -- about having to work beyond 12 hours,
whet her it was voluntary. But when we were doing the
8 s, we found that we were asked nore often to work
overtinme. There was |less call-offs on the 12-hour

shifts. On the 8-hour shifts, people are commtted, out
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of 14 days, 10 days to the hospital. So, there was nore
ti mes when people would need additional tinme off. W
don’t experience that as often with the 12-hour shifts
because people are only commtted to work 6 out of 14
days.

Al so, froman own personal health issue, working
in a hospital is very hard work, you know, working with
patients, not just physical, but enotional. Dealing with
peopl e when they’'re sick, when their health is poor, has
a strong drain on you, enotionally, physical. And one of
the things | noticed is the days that we have off as a
result of working 12 allows us to properly recoup, to
conme back to work so that we are able to give better
service. OQur quality of care is consistent as a result
of that. | don’t think that’s necessarily the case when
you work five straight days through. It does get nore
difficult to maintain your own health and your own nent al
wel | -being. You know, there’'s -- hospitals are not the
first stressful job I’ve had -- | was a United States
Marine for six years
-- | know how demanding it can be to have to give
nonstop, you know. Obviously, the Marine Corps didn't
have a panel like this, or else they wouldn't have had us

do 24-hour guard duty.
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(Laught er and appl ause)

MR. OUTLAW But they have -- you know, and --
but I noticed that the performance does stay up anong ny
co-workers. But their call-offs are less, and the
patient jeopardy, | think, is less, and over the fact
that they continue to see famliar faces. Wen | was
working with the registry, I was showing up at a hospital
that was an unfam |liar environment. | would conme there
and | would go to work, and the patients are nmad they' re
having to deal with persons unfamliar with that
hospital. You know, when you have consistent staff
that’ s avail abl e, you know, or your own hospital internal
float crew, where they have a per-diemstaff, you have
people that are well trained, they know their |evel,
they' re trained and able to better perform

And | thank you.

COW SSI ONER DOVBROWSKI ;@ Thank you

MR. LUEVANO: Good norning, M. Chairnman,
conm ssioners, and staff of the IWC. M nane is Tom
Luevano. 1'mthe chief |abor and enpl oyee rel ations
officer for Sutter Health Central. M primary
responsibilities are around the adm nistration and
managenent of | abor contracts, as well as the enpl oyee

rel ati ons progranms for those non-represented enpl oyees.
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To give you a little bit of background about
Sutter, we have approximately 35 facilities. There are
approxi mately 35,000 enployees in the system And we
have | ess than 15 percent of those enpl oyees who are
represent ed.

A whi |l e back, we conducted a study to determ ne
how many of our enpl oyees were actually working
alternative schedules, and it was quite surprising. Wl
over 75 to al nost 80 percent, when you take -- and it’s a
little higher when you take into account the 10-hour
wor kdays -- are working sonme form of 12-hour workdays.

Over the | ast couple of weeks, |I’ve been asked
to neet with those who are working 12-hour workdays in
various units, I1CU CCU ER, OR, ned-surg, respiratory
t herapy, 1V therapy, infusion therapy, and a coupl e of
the clerical offices, the central billing office and the
medi cal records departnment. And | finished up ny | ast
series of neetings |ast night at about 1:30.

It’s difficult to explain to you how enotiona
t hese people are over the issue of 12-hour workdays.

Many of them have focused their entire lives, their
social lives, their professional lives, their educational
lives, their church |lives, around 12-hour workdays. And

to negate that would be extrenely, extremely difficult on
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many of them  They have expressed many of the sentinents
that you’'ve heard already from people who have testified
here, who are on the lines, if you will, with our
patients. And they have asked nme to say to all of you
t hat, one, they were encouraged by the InterimWge O der
2000, which appeared to give us an indication as to where
t he Comm ssion was headed with the issue of 12-hour
wor kdays. They hoped that that was a sign that the 12-
hour wor kday was going to conti nue.
Many of them are very concerned, though, that if
t he 12- hour workdays are not retained, how are they going
to be able to manage their lives? They have, over the
| ast several nonths -- actually, since the passage of AB
60, this whole notion of alternative work schedul es cane
up -- have been |l ooking at alternative careers. And
that’'s difficult for us in the industry. At a tinme when
we are struggling with many shortages in a |lot of the
pr of essi onal areas, to have very trained, experienced
peopl e | ook outside of our industry for other career
opportunities is not sonmething that we relish at all.
Sutter continues to offer alternative work

schedul es under the provisions of Wage Orders 4- and 5-

89. Also, it does it on a voluntary basis. It always
has been. We have -- | manage five collective bargaining
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agreenents, and it’s kind of interesting, last nonth -- |
apol ogize -- this is April -- in March of this year,

was approached by a representative fromthe California
Nur ses Associ ation who has a contract with Santa Rosa
Medi cal Center. That facility has a provision in it for
12- hour wor kdays. The provision says that only 40
percent of certain units can work 12-hour workdays. And
t hey have approached me to ask if we’'d be willing to
enter into a side letter agreenment which would increase
from 40 percent to an unknown percentage. That canme not
fromCNA, it cane fromtheir own nenbership, our

enpl oyees. And we are finding nore and nore people are
interested in these alternative work schedul es.

We're also finding that a couple of the other
uni ons who heretofore have not been very supportive of
alternative schedul es, whether they be 10-hour days or
any conbi nation thereof, or 12-hour days, they -- their
enpl oyees as well have been asking us if we would be
interested in reopening contracts to address this issue.

Now, it’s interesting to note that it doesn’t
affect every enployee. It may affect only a few
enpl oyees who would like to work alternative schedul es.

But the provision before us today in the interimwage

order is that, you know -- with the exception of the
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grace period -- is that we would have to have two-thirds
vote of the affected enployees in a defined unit, which
is the whole reason that the previous wage order, 98,
allowed for the flexibility, in other words, the

i ndividual to enter into an agreenent with their

enpl oyer. So, we’'re kind of going backwards in tine.

It makes it difficult, and it’s hard to explain
to enployees, “Look, you're a representative group of
twelve; two-thirds of you have to vote. And if you vote
in the affirmative, then, in fact, you can have the
alternative schedule.” Sonebody gets hurt one way or the
other in a schene |like that. However, if that’'s the
direction that we are headed, they would nuch rather have
that than nothing at all.

So, to |l eave you with the comment, we at Sutter,
or those facilities who have the alternative work
schedul es, which there are a nunber of them would |ike
for this Comm ssion to continue with this deliberation,
and we hope that you do find in favor of continuing the
al ternative work schedule up to 12 hours in a day for al
classifications of enployees.

And | thank you.

COW SSI ONER BOSCO. Can | ask a question? Do

you -- have you ever taken -- you say about 75 percent of
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your enployees do some form of flexible scheduling. That
woul d appear that you'd easily qualify for the two-thirds
vote, assum ng those people want to be done that flexible
scheduling. Have you ever like polled your enployees to
-- | mean, what do you foresee as your problemin just
sinply having these el ections?

MR. LUEVANO. |I’'m not suggesting -- well, let nme

back up, to answer your question.

First of all, I"m not advocating that we don’t
have the election. | would love for us not to have it,
only because what |’ m expressing to you is that are

i ndi vidual s who would like to engage in an agreenent with
their enployee w thout having to negatively affect the
rest of their enployees. The bal ance of those enpl oyees
may not want 12-hour workdays, but this individual would
like to do that. Why would | then force the rest of

t hose enpl oyees to go through this whole process? It
gets voted down, I'mout, | don’t get 12-hour workdays.
O the reverse, |I'’mthe one who doesn’t want to work 12
hours, everybody el se does, two-thirds vote in favor of
it, we try to accommpdate you -- and | can assure you
that we will find -- we'Il figure out a way to
accompdat e you because heal thcare workers are very

difficult to find -- but it nmakes it difficult. And
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that’s the only thing that | want to express to you,
Comm ssi oner Bosco.

If the two-thirds vote is the direction that the
Comm ssi on goes, we're going to live with that and we're
going to nake it work. But it was a |ot easier when we
dealt with individual requests.

COW SSI ONER BOSCO:.  As it is now, a person that
wants to work an 8-hour, standard 8-hour-day wor kweek,
you accommpodat e thenf?

MR. LUEVANO  Yes. Yes.

COW SSI ONER BOSCO.  So, you don’t force soneone
that wants to work an 8-hour day to work a 12-hour day
and vice versa?

MR. LUEVANO. That's correct. There -- it’s
just far too difficult to find healthcare workers,
qualified healthcare workers. W are not going to turn
qualified healthcare people away. We will find soneplace
in our facility. And if it’s not in that one particul ar
facility, the way Sutter runs, we have a job bank, we
know of other facilities that have openings. W w |l ask
themto go there and to apply there. W will find a
pl ace for them

COW SSI ONER BOSCO. Do the people that work 8-

hour days, do they usually receive overtinme if they work
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past the 8-hour day, or do you do it in such a way that
they very seldom would receive -- or very seldom work
past an 8-hour day?

MR. LUEVANO | f an enpl oyee works an 8-hour day
and it’s not an alternative work schedul e enpl oyee, they
will get overtinme.

COW SSI ONER BOSCO. But as a practical matter,
do those people ordinarily work past 8 hours a day?

MR. LUEVANG: | wouldn’t be able to -- that
woul d be difficult for ne to answer.

COW SSI ONER BOSCO:. | guess what |I'masking is
do you find that you re paying a substantial anount of
overtime?

MR. LUEVANG: | -- | can only speak for certain
units within the facility, so it my not be -- it may be
a distorted picture. But we don’t find that our 8-hour
enpl oyees work a |lot of overtinme, partly because we are
very cogni zant of the fact that it costs us, as a
facility, a |lot of noney to pay the Ol. So, we would

rather bring in the part-time enployees for, let’s say,

another 4 hours, if that be the case. In other words, if
the volune is there, we’'ll add the staff. But if it
needs -- you know, the billing needs to get out today and

it’s the end of the nonth, and it takes a couple nore
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hours of everybody’'s tinme, we'll ask for people to
volunteer. And usually that’s not an issue, because it’s
so infrequent. If it does becone a frequent issue, then
we | ook at the staffing and determne if it’s appropriate
to the volume of the work. And if it’s not, we add the
staff to ensure that that work is taken care of.

COW SSI ONER BOSCO: Thank you.

MR. LUEVANO. You're wel cone.

COW SSI ONER DOVBROWSKI @ Comm ssi oner Broad?

COW SSI ONER BROAD: M. Luevano, is it your
under st andi ng that anything in AB 60 prohibits an
enpl oyer from accommodati ng, where |onger alternative
wor kweeks are established, from accommodati ng enpl oyees
who wish to remain on 8-hour shifts?

MR. LUEVANO. No.

COW SSI ONER BROAD: So -- okay, so that’s
really -- nobody’s forcing you to force themto work the
| onger shift if they don’t want to.

MR. LUEVANO: That's correct.

COWM SSI ONER BROAD: Okay. Secondly, is it your
sense that AB 60 in any way permts this Conm ssion to
di spense with the requirenent that alternative workweeks
be ratified by a two-thirds vote of the affected

enpl oyees?
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MR. LUEVANO. You're asking for an
interpretation of AB 60.

COW SSI ONER BROAD: Yeah. | -- it’s sort of
novel to nme that there is any -- that there is any
di scretion for this Conmm ssion to dispense with that two-
thirds vote. That's in the statute, as | understand it.
So, it’s really sort of beyond -- it may be sonething you

want, but it’s nothing we can give.

MR. LUEVANO. | think you ve answered ny
guesti on.

MR. MADDY: Richard, you want to answer it?
W Il you answer the question, Richard? Mybe we’'ll ask

our counsel .

MR. SIMVONS: Well, | think they're both
accurate, that, in fact, if you want to inplenent an
alternative work schedul e arrangenment within the contours
of AB 60, you have to go through the requisite group-w de
el ection process.

COW SSI ONER BROAD: Okay. Now, | asked several
of your w tnesses about conmpul sory overtine for people
t hat would be on 12-hour shifts, should we permt that?
Do you have any problemw th us establishing as a
condition for those 12-hour shifts that enpl oyees who

wish to go honme at the end of their 12-hour shift may do
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so?

MR. LUEVANO | think it would be inappropriate
for me to answer that question. You re asking ne to --
you're asking nme to respond to a circunstance that
neither you nor | know what is occurring.

The staff nurse on schedule at that tine, with
their volume of patients and the issues related to those
patients, are the only people that can answer that
questi on.

COWM SSI ONER BROAD: Well, 1 guess that’'s ny
question. If, in their judgnent, they're too tired to
continue working, that it m ght sonehow endanger patient
safety, should it be within their discretion to determ ne
whet her they conti nue working or should they be forced to
continue to work in those circunstances?

MR. LUEVANG: | think that’'s an issue that needs
to be addressed with the manager and the enpl oyee.

COWM SSI ONER BROAD: Shoul d they be able to be
forced to continue working beyond that point? That’s ny
guesti on.

MR. LUEVANO. And ny answer to you is that I
think it needs to be addressed with the manager and the
enpl oyee, because | don’t know what the circunstances

are. You' re asking for a blanket “yes” or “no” to an
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issue that | don’t know and | can’t really address.

COW SSI ONER BROAD: No, | --

MR. LUEVANO. If you have a critically ill
patient, critically ill, your nother or father is on an
| CU unit, and that person’s just worked 12 hours and
they’'re short-staffed, would you appreciate that person
saying, “lI’msorry, but I'"m]leaving”?

COW SSI ONER BROAD: | guess if that person
reached the conclusion that they were so tired that they
m ght endanger the health and safety of ny father or
mot her in that circunstance, | think that probably would
be appropriate, and that you would have to find sonebody
that wasn’t tired to do that work.

MR. LUEVANO. Ckay. And that issue would be
left wth the individual who is caring for your nother
and father, and with the manager who is responsible for
all of those patients and enpl oyees at the tine, not ne.

MR. MADDY: M. Broad, from our perspective,
there is no sinple sentence in a regulation that is going
to cure the problem And I think that’s what M. Luevano
is saying, is that these are judgnent calls made by those

who are held accountabl e and responsi ble for the care of

the patient. And we just don’'t see a sinple answer, that

it’s just “yes, yes,” every tinme an enpl oyees says that
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t hey need to go, that they can go, versus every tine an
enpl oyer says, “You need to stay.” And | don’t know what
-- you know, | don’t know how many sentences it would
take to figure all that out.

But | think, in this industry, since the primry
goal and notivation is to care for the patients, that

there has to be sonme kind of trust that that arrangenment

w Il work out between managenent and enployees. And it’s
hard -- it’s hard when you take it into every single
circunstance, to say that, | know, because you can -- you
can tal k about one circunstance that seens -- “Boy, that

doesn’t seemlike there would be really any probl em
there,” but -- you know, “There’s nothing critical going
on there, but there' s sonmething critical going on here.”
But | don’'t know how you' d conme up with -- you know,
don’t know how you’d conme up with a bl anket provision.
think that’s -- | think that’s the problem

And we can work with you. W can work with the
Conmmi ssion to try to cone up -- kind of on case-by-case

type of notions, that this situation probably nmeans that

there -- that we could wite sonething that woul d
protect, you know, the enployee nore than the -- you
know, when the patient’s not involved, but I don't see

how we’d do it universally. And I think that’s what M.
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Luevano’s trying to say, and | think a |lot of the
w tnesses we’'ve had today are trying to say the sane
thing. But that’s not a -- that’s not a sinple nmatter.

COW SSI ONER BROAD: No, it’'s not a sinple
matter. But |'’mdisturbed by this issue because the
standard we have is 8 hours a day, and we're talking
about extending it to 12 hours a day.

| received a call in ny office two or three
weeks ago from a pharmaci st who had been required on
successive occasions, after a 12-hour day, to work an
addi tional 8 hours.

(Audi ence rmur nuri ng)

COW SSI ONER BROAD: Now, to nme, that is
absol utely unacceptable, and that this Conm ssion should
by regul ation prohibit an enployer from doing that.

That enpl oyee said to nme, “lI was so tired
could barely function.” And the enployer said, “If you
don’t work those shifts, you are going to be disciplined,
because we’ re short-handed.” Sonmebody got si ck.

Now, |"mgreatly disturbed by that. And | would
hope that your industry would consider enpowering workers
that are going to choose these 12-hour shifts -- and all
-- there’s all this talk about it’s voluntary and that

they want to do it -- that if, in their judgnment, they
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reach the point where they are so tired that they are
endangeri ng patient safety, that they can go hone after
that shift, irrespective of the other econom c needs or
staffing needs. 12 hours is half the day. After that,
by the tinme they get hone, they' re getting very little
sleep. And it’s of great concern to ne. | don’t know
how ny fellow conmm ssioners feel, but I’m concerned about
it.

And | believe that if we're going to permt 12-
hour days -- and | am synpathetic to it in this industry
in certain circunstances -- that we also should make sure
that we're really providing some extra protection for
t hese enpl oyees from abuses that m ght occur in that
ci rcunmst ance.

MR. MADDY: | would say that there is -- there
is no doubt that if there is a -- if a patient or a
person preparing, you know, prescriptions or anything
el se that’s going on is endangering people, that we don’t
share your sanme view. | nean, we absolutely share the
view that if someone is endangering patients or if
soneone is too tired to performtheir function in a
heal t hcare environnment, we totally share your view

|’ mjust saying that | don’t think that just

saying it’s enployee choice for whether they work or not
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on, you know, mandatory overtinme, that it’s just yes or
no, the enployee gets to decide, is a solution. That's
all I"'msaying. And as | say, | would -- we’ll be happy
to work with you on trying to figure out howto -- howto
craft sonething that woul d address your concerns wth
peopl e, you know, having these extraordinary

ci rcunst ances happening to them But | think it’s
extraordinary on the other side too. | think it’s
extraordinary if an enployee says, “lI don’t want to work
overtime,” and the patient gets left w thout care.

So, yes, there’'s two sides to this. They're way
over here. The |language is not just a couple sentences,
it’s not. And that’s all we just want to inpart to you,
isit’s not that -- we don't find it to be sinple.

And you don’t either, but |I’'mjust saying we
don't find it to be --

MR. LUEVANO  One of our staff nmenbers would
like to respond to that as well, if you woul d.

MS. CIMNO | would like to respond to that

In the years that |1’ve been working the 12-hour
shifts, |I have four days off a week. Rarely, rarely is
anybody asked to work overtime. Nunber one is the
nmonet ary reasons, and, nunber two, they can bring a staff

person in to work 4 hours w thout paying overtine, and
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that staff person is going to -- we have always been nore
than willing to do that, because we work in the

envi ronment and we know that that work is there. We wl]|
cone in to work those 4 hours at straight time because we
have four days off a week.

This was different when we worked the 8-hour
shifts. VWhen we worked the 8-hour shifts and we were
required to conme in on our day off to offset sonmebody
el se having to work | onger hours that day, there was
reluctance to do that because of the |limted amount of
free time that we had due to being required to work every
ot her weekend and only getting two days off in a row
every two weeks. It was precious to us.

But with the 12-hour shifts, we are nore than
willing to cone in and work that 4 hours to elimnate the
need for themto even request some -- the first thing
t hat our nurse manager does is call staff that are not
wor ki ng, before they ever ask a staff nenmber to stay.

And that has been the way it has been consistently. [|’ve
never seen it being handl ed any ot her way.

COW SSI ONER BROAD: Well, | -- that’s the way,
it sounds to ne, like it ought to be handl ed.

MS. CIMNO That is the way it’s handl ed.

COWM SSI ONER BROAD: But the question is --
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was presented with a case where it was handl ed very
differently.

MS. CIMNO That's was -- that’s never. And |
never heard that happen, ever in nmy career of doing this.
However, when there were 8-hour shifts, you would find
peopl e who were very resistant to come in on their day
off, very resistant. You don’t have that any nore.

MS. LOVWERY: Another coment, if I mght say,
when | did those 8-hour shifts nights, | was the |ead
t herapi st at night, and the |ead therapists were supposed
to stay over if the staffing needs weren’'t nmet in the
norning. And there was a | ot of mandatory overtine
wor ki ng the 8-hour shifts.

(Appl ause)

MS. LOWERY: Working 12-hours, | haven’t had the
mandat ory overti me.

(Appl ause)

COW SSI ONER DOVBROWSKI :  Let’s not go there.

M5. LOVERY: Yeah. On the 8-hour -- like I'm
sayi ng, on the 8-hour shifts, | was mandated on several
occasions to work the overtine. And frankly, there was a
ot of tinmes that | was tired. But there was nobody
there to deal with the patients.

So, being if it’s an 8-hour or a 12-hour, if you
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are mandat ed, you know -- a patient -- you know, you have
the right to tell your enployer, “Listen, it’s not safe
for me to be there.” You do have the right to do that.

And if they don’t do anything, your manager doesn’t do

anyt hi ng, then you go above them and -- you know, and
speak until sonebody hears you, and say -- and say,
“Listen, | can't do it; it’'s not safe for ne and it’s not
safe for ny patient.” And --

COW SSI ONER DOVMBROWSKI ;@ Okay. | think I hear

grounds for negotiation for a settlenent here, a
conciliation. So, let’s nove this along.

M . Si nmmons.

MR. SIMMONS: |'mactually here sinply to
respond to any technical questions that nmay be raised.

COW SSI ONER DOVBROWSKI ;@ Okay. Any ot her
guestions?

COW SSI ONER BROAD: Yeah. | have a couple
gquestions. M. Simmons, these are nore in your area of
| egal questions.

As | understood M. Maddy, he was suggesting
that we reinstate the definition of “primry” that was
contained in Order 5-89, which, as | read it, contains a
primary duty test conponent. And it’s nmy understanding

that our interimwage order, conplying with the

GOLDEN STATE REPORTING
P. 0. BOX 5848
Monterey, CA 93944-0848
(831) 663-8851



10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

58

provi sions of AB 60, elimnated this provision within the
restored Order 5-89. 1Is it your view that we have the

|l egal ability to effectuate a primary duty test for
exenpti ng managers?

MR. SIMMONS: Yes, | think you do. I, frankly,
beli eve that the provision that was adopted in 1993 with
respect to the term*“primarily” is, in effect, restored
under AB 60. And I think the IWC has the |legal authority
to preserve that provision in the healthcare industry as
it was adopted in 1993.

COW SSI ONER BROAD: Okay. Secondly, in
Decenber when you testified, you and I had a little
col l oquy about the circunstance by which a nunber of
heal t hcare institutions reduced people’s base wages after
t he passage of AB 60 and before January 1, in order to
mai ntain 12- hour shifts with the paynment of overtine, in
order that the amount of pay be retained at the sanme
| evel pending action by this Comm ssion. At that tinme, |
asked you whether it was the position of the industry
that should we permt 12-hour days, would there be any
objection were we to require that enpl oyees whose base
wages were reduced, that those base wages be increased to
what they were, as a precondition to going to 12-hour

days. And | wonder if you could respond, what the
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position of your industry is on that question.

MR. SIMMONS: | believe the position is, as |
t hought it would be when we did have that coll oquy back
in Decenber, and the fact of the matter is that | am
confident that the industry would be nore than happy to
readjust the rates of pay to those that were in effect
prior to the adjustnments, because the entire system was
devised to maintain pay parity. And they would be happy
to go back to pay parity by restoring any adjustnents
that were made at the tine.

COW SSI ONER BROAD: Well, there’'s one issue
that’ s resol ved.

(Laughter)

COW SSI ONER BROAD: Thank you.

MR. SI MMONS: You’' re wel cone.

COW SSI ONER DOVBROWSKI : | m now goi ng to have
M. Rankin bring up his panel.

MR. MADDY: Thank you, nenbers.

COW SSI ONER BROAD: M. Chairman, while they' re
com ng up, can | take care of a couple of issues?

COW SSI ONER DOVMBROWSKI : | just want to nake
sure --

COW SSI ONER BROAD:  Ckay.

COW SSI ONER DOVBROWSKI @ -- peopl e under st and.
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After M. Rankin’s panel, then |I'"m going to go through
the cards here. |I'mnot quite on all these, if the
peopl e want to tal k about this issue, the 12-hour day, or
if they want to tal k about the advanced practice nurses,
so I'"'mgoing to call nanes in order. |If you want to talk
on this issue, you can cone up. If you want to wait and
defer, that’s your choice.

COW SSI ONER BROAD: M. Chairman, a couple of
i ssues arising out of last nonth's neeting -- hearing.

At that tinme, when we enpanel ed the nenbers of
t he wage order for the on-site industries, you had
requested that | read all of the nomnees. And it has
been brought to ny attention that | inadvertently left
two off the list, although the list in its conpleted form
was part of the record. | would like to nention these

two appointees just for the record, that we cross our

“t’s” and dot our “i’s,” that they be -- that it be clear
that they were intended to be at that time, and are
i ncl uded, on that wage board.

And they are the two enpl oyer representatives
fromthe mning industry, G| Crosthwaite, and Lynn
Kr aener.

Do we need any sort of notion for that, of any

sort?

GOLDEN STATE REPORTING
P. 0. BOX 5848
Monterey, CA 93944-0848
(831) 663-8851



10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

61

Ckay. The second thing, M. Chairman, is I'd
like to notice reconsideration of the action by which we
voted to establish a wage board for certain enployees in
the -- highly paid enployees in the conmputer industry,
and request that we would take up consideration of
reconsi dering that at our next public hearing.

COW SSI ONER DOVBROWSKI ;@ We' || put that on the
May 5t h agenda.

COW SSI ONER BROAD: Thank you

COVM SSI ONER DOVBROWSKI : M. Rankin, if you
could identify or --

MR. RANKI N:  Sure.

COW SSI ONER DOVMBROWSKI @ -- make sure that your
wi tnesses identify thenselves so | can sort through the -

MR. RANKIN: Right. |I’m Tom Rankin, with the
California Labor Federation. And we have several nurses
and representatives of nurses with us today. And | would
-- you want ne to go through them now or --

COW SSI ONER DOVBROWBKI @ Just as a group.

MR. RANKIN: -- as they speak? OCkay.

COW SSI ONER DOVBROWSKI : | can’t keep up that
f ast.

MR. RANKIN: All right. Very good. Well, we
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have fol ks here representing three different
organi zations, | abor organi zations, the United Nurses, an
AFSCME affiliate, the Service Enpl oyees Union, | think
nmostly with Local 535, and the California Nurses
Associ ati on.

So, let us just begin to ny right here. And I
w |l pass this down.

We have with us Leila Valdivia from-- who is a
Kai ser nurse and a nenber of SEIU Local 535.

MS. VALDIVIA: Hi. M nanme is Leila Valdivia.
l’ma registered nurse and | work at Kaiser Los Angel es
Medi cal Center, and | am a nenber of SEIU Local 535,

Aneri can Federation of Nurses.

| am not a manager. | give direct patient care
every day. | work three 12-hour shift every week, and
each week | take a loss in pay. | support the healthcare

-- | support the idea that healthcare workers who put in
36 hours be paid 40. The current practice allows
hospitals to make incredible profits while healthcare
workers like me | ose 4 hours of pay each week. Many of
my co-workers have found that they need to work extra
hours to conpensate for the | oss.

These abuses, along with others you will hear

today, are sonme of the mmjor reasons why people | eave the
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heal t hcare i ndustry and why we have such a serious
shortage. Continuity of care is great, if you have
enough people to give the care.

You have the authority to help change a very
i mhbal anced culture, a culture where the front-1line
heal t hcare worker is put last. Wile we care for you and
your famlies, who will care for us?

The recommended 4 hours will help us receive a
fair day’'s pay for a fair day’'s work.

And 1'd just like to add that | would like to
t hank all of the hospital adm nistrators who took their
time out fromtheir busy schedul es today to express their
conpassi on and concern for their enployees. | amaquite
i mpr essed.

MR. RANKI N: Next we have Joyce Gray, another
nurse, from Encino Hospital.

MS. GRAY: M nane is Joyce Gay. |I'ma
regi stered nurse at Enci no Tarzana Medical Center in
Encino, California. | work 12-hour shifts, night shift,
on a nedi cal -surgical unit.

The abuses of 12-hour shifts are naking
hospitals increasingly nore unsafe for both patients and
nurses. Hospital nurses need sonme protections from

overwork and fatigue to facilitate making safe deci sions
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for patient care.

| regularly work overtinme and wi thout breaks in
order to neet basic patient needs and conpl ete required
docunment ation of care given at ny facility. Some nurses
have worked 24 hours straight, on several occasions.
According to state law, this is not illegal. Both
patients and staff need protection to |limt the amount of
wor k hours today, with mandated rest periods during and
bet ween shifts.

Frequently hospitals are understaffed to the
poi nt that lunch and rest breaks are not possible.
Conpl i cated nursing decisions and interventions for
seriously ill patients under such conditions are unsafe,
to both patient and nursing personnel.

On behalf of ny patients and co-workers, | am
asking for nodest regul ations of the 12-hour shifts with
regard to hours of work, rest periods, and neal breaks.
These regul ati ons shoul d be upheld and rigorously
enforced in hospitals.

Thank you.

MR. RANKI N:  Thank you. Next we have Deborah
Bayer, with the California Nurses Association, who works
at Children’s Hospital in Qakl and.

MS5. BAYER: Hello. M nanme is Deborah Bayer. |
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work in the pediatric intensive care unit at Children’s.
And |’ m here to speak, really, in support of maintaining
t he 8-hour day as a standard.

VWhen we tal k about 12-hour shifts, we tal k about
-- well, we talk about flexible, being flexible, being
alternative. And I am not opposed to 12-hour shifts. |
realize that those work well for sonme people, and | think
it’s great if we have an election, a two-thirds el ection,
which is returning to kind of the status quo we had a
coupl e years ago, and all ow people who want to to work
those shifts. But it is an alternative shift to what is
standard, which is 8 hours, which, for many people, is as
much energy as they have to be at work and al so provide
themwi th ability to live their |life outside of work.

So, | think that the proposal of 36 for 40 is
reasonable, is fair. Enployers always want -- it’s not
surprise that all these managers are up here talking
about how wonderful it is to work -- have their people
work 12 hours at straight tinme. |It’s the cheapest way to
staff any 24-hour industry. So, of course they’ re going
to be in favor of that.

But | think that if people are working those 12-
hour shifts for the enployers, they do deserve sone

prem um pay. And 36 for 40 is a conproni se agreenent
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between tinme and a half and straight time, and | think
that that’s reasonabl e, because they are onerous to work.

As many people who cane up and spoke and said
how desperate they are to maintain their 12-hour shifts
and how proud they are to be working 12-hour shifts, we
can have people com ng up and saying the sanme thing for 8
hours. |If you think about 12 hours, it takes like an
hour before work, an hour after work. W're really
tal king 14 hours. |If you have children or if you want
any kind of a hone life, that’'s a big chunk out of your
day.

| mean, | can topple all those argunments. They
tal k about continuity of care, but then they say how many
days they’'re away fromthe hospital. Well, there goes
the continuity of care, where, if you re working 8 hours,
you're here day after day. | nmean, we can go on and on
about it.

And I’ m not here to speak for 12-hour shifts,
you know -- against, 12-hour shifts. |It’s a reasonable
shift to work if you want to do it. What |I'mhere to
really tal k about is protecting the 8-hour day and -- so
that if people want to work 12 hours, okay. But nurses,
especially, is an aging workforce. People get sick.

Often you are nedically unable to work nmore than 8 hours.
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And | think that -- I’m50. 1’ve been doing

this work for a long tinme, and | think |I can keep worKking

for another fifteen years. | can’t do that. | can’'t
work 12 hours. You know, I'mtired at the end of 8
hours. And so, | really want to stress that.

And, in fact, that Sutter manager from Roseville
who said that, oh, yes, he accommpbdates anybody who wants
to work 8 hours, 1'd like to see himput that in witing.
And | don’t think people especially want to go to a
different hospital or take a different job in order to
find an 8-hour shift, which is what he was -- what he
ended up sayi ng.

And then | also want to talk a little bit about
forced overtinme. What hospitals have done is instituted
just-in-time staffing. They can tal k about a nursing
shortage, but it’s a shortage of their own making,
because they engaged in nmassive layoffs. At ny hospital,
Children’s Hospital, we never had mandatory overtine
until they laid nurses off in 1992. They got rid of 20
percent of the nursing staff and acute care enpl oyees.

Al'l of the sudden we had a nursing shortage, and we were
expected to stay over. And mandatory overtime becane a
big problemfor quite a few years. W proved the point

successful ly enough that the hospitals backed down. And
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t hey only backed down when nurses, en masse, started to
refuse. Since then, we have been getting no nmandatory
overtime in our contracts. | think it’s a right that
shoul d be extended to all workers, that you' re not
slaves. We have a right to know when we’ve had enough.

And this whol e tal k about nurses, what we have
done is we have --

COW SSI ONER DOVBROWSKI @ Coul d you hold on a
second? Conmm ssioner Bosco has a question.

COW SSI ONER BOSCO: Well, | can wait till she’'s
finished.

MS. BAYER: Okay. What we basically -- the
| anguage that we nostly have adopted where we have
negotiated this in our contract, what we’ve done is, the
nurses have said, “This is a strike issue; we're going to
go on strike if we don’'t have no mandatory overtinme,”
because we needed relief. The |anguage we negoti at ed
said, in nost cases, no mandatory overtine unless there’'s
a civil energency, you know.

And no nurse is going to wal k out on their
pati ent because their 8 hours is done or their 12 hours
is done. But we have the right to say -- and we put in
hundreds of hours of overtinme at our hospital voluntarily

-- but we have the right to say that we know when it’'s
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time to go hone, okay, because our children are hone
needi ng us or because we’'re too tired, either way.

And there was one other -- | know | -- oh, |
know. | just wanted to nention that in Wrcester,
Massachusetts, the nurses have been on strike for several
weeks now, and they’'re striking over mandatory overti ne.
It’s the only issue. This is a big issue. And people
say, “Oh, no, it’s inpossible for the pharmacists to work
20 hours.” Several years ago, mandatory overtime was

i ke uncontrolled at our hospital, and the hospital was

using it as a staffing tool. W had nurses forced to
work 20 hours. It does happen, and we do need sone
controls.

Thank you.

COW SSI ONER BOSCO:.  Could | ask -- I'"mvery

interested in what actually is happening out there. And
obviously, | don’t have personal experience, aside from
occasionally visiting the hospital for one reason or
another. But rather than theorizing on what could
happen, I'’m sort of interested in this question of what
does happen. And | asked the gentleman that was here
bef ore whether, for the nost part, people who had chosen
to work an 8-hour day were able to, and the people that

wanted to work a 12-hour day were able to. Now you have
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testified that -- | think -- that that doesn’t happen.

I n your experience, do you -- | assune that you
work in a facility that sonme people have 12-hour days and
sone peopl e have 8-hour days. |Is that true?

MS. BAYER: Well, we used to have -- in the
nursing staff, we used to have both 8 and 12, when we had
a 36 for 40 agreenent. When the hospital wanted to have
us work 12 hours at straight tinme, we took a vote. And

by a two-thirds majority, we voted no.

And we used to have -- go to 12, because the
nurses said, “W are not going to give -- we’'re not going
to work those horrible shifts.” And sonme people really

felt bad about |osing their 12-hour shifts, but this was
a denocratic decision. And a few people, you know, said,
“Ch, we mind we're going to | ose the 12-hour shifts, but
we don’t want to work them at straight time.” And then,
within a few weeks, they were just sort of blissed out.
They said, “Ch, ny God, it was |ike getting off a
treadm ||, not to have to work 12.”

COW SSI ONER BOSCO:  Okay. No, that wasn't what
| was asking.

MS. BAYER: But in -- so, we had passed, because

we have a contract, we had -- we had protections. W
negoti ated a 40 percent cap -- we’'re going to have a 40
GOLDEN STATE REPORTING
P. 0. BOX 5848

Monterey, CA 93944-0848
(831) 663-8851



10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

71

percent cap on 12-hour shifts on the floors. In
hospitals where there are no regul ati ons, many hospitals
-- many hospitals in southern California and nmany
nonuni on hospitals, at UC, they are all 12's. It’s very,
very difficult to get an 8-hour job, because managenent,
in union hospitals or nonunion hospitals, managenent has
control over posting shifts. So, once you get -- unless
there are controls, unless there are regul ations
providing for the availability of an 8-hour shift,
managenent can post all 12's, if they want to.

COW SSI ONER BOSCO:.  No -- well --

MS. BAYER: Was that your question?

COW SSI ONER BOSCO. That was mnmy question, but
you're giving nme the theory. | understand that
managenent could do that if it wanted to. |’m saying, in
practice, is that what happens --

MS. BAYER: Yes.

COWM SSI ONER BOSCO:  -- or is nore what's
happeni ng that the gentleman --

AUDI ENCE MEMBERS: (Not using m crophone) No!
No!

COW SSI ONER DOVBROWSKI @ Audi ence, pl ease.

COW SSI ONER BOSCO:. | nean, you don’t work in a

facility that that’s the case, do you?
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MS. BAYER: Well, | guess, the respiratory
therapists from Children’s Hospital here, they all work
12-hour shifts. They voted two-thirds for the 12-hour
shifts, and sone people wanted to work 8. Everybody now
works 12. No 8-hour shifts have been posted since the
el ection, which took place a long tinme ago.

COW SSI ONER BOSCO  And that’s in the
Children's --

MS. BAYER: That's at ny hospital. Those are
non-represent ed enpl oyees. So, they all work 12-hour
shifts at straight time. They want to do it. But
they’'re out, if you wanted to work 8 hours. You can’'t
apply for a respiratory therapist’s because --

COW SSI ONER BOSCO:  So, in your experience,
then, that this -- that it isn’t true that people who
want to work 8-hour shifts are still able to, even though
a lot of other people are working 12 hours, that that is
not your experience.

MS. BAYER: It’s not ny experience. Unless
there are witten agreenments providing for the ability of
t he people who want to work 8 hours to continue to work 8
hours, or the posting of 8-hour positions. | nean, what
| would prefer is if we allowthis two-thirds vote to go

t hrough and 12-hour shifts, which I think is reasonabl e,
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what | would prefer is that anyone who wanted to work an
8- hour shift would be accommopdat ed, because | think that
it’s the standard.

But | don’t know if other people have had
experiences |ike that.

COWM SSI ONER DOVBROWSKI :  All right. Next
speaker.

M5. BLOOM My nane is Wendy Bloom | ama
regi stered nurse at Children’s Hospital, Oakland, working
the PMshift, which is the 3-to-11 shift.

And | had not planned to speak today, but | feel

very strongly on this issue. And with the previous group

of speakers, | thought you would think that all nurses
support the 12-hour shift. |I'msatisfied as an 8-hour
shift worker. | do not want to work 12-hour shifts.

| work a pediatric hematol ogy oncol ogy unit, and
we work very hard there. O ten we don’t even have di nner
breaks during our 8-hour shifts. And when we did have
the 12-hour shifts that we spoke about before and the 8-
hour shifts, and, in fact, the 12-hour workers’
productivity definitely decreased after the 8 hours.

| am also a single parent of three, and | find
wor ki ng 8-hour PMs works well for ne. | have to tine to

vol unteer to school, do laundry, grocery shopping,
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housecl eaning, and also to maintain nmy own nental health
with this schedule with nmy nornings off.

| really think that glorifying the 12-hour day
for nurses as a way to inprove patient care is a
fal sehood. | think workers are too tired working 12-hour
shifts. Also, we need to find a way to recruit and
retain workers and not fall back on the 12-hour shift as
a solution to the staffing problems. | speak for many of
my co-workers for the need to maintain the 8-hour shift
as being the standard shift.

Thank you.

MR. RANKIN: We have M chael Zackos, who is a
Kai ser nurse with UNAC

MR. ZACKOS: Good norning, M. Chairman. M
nanme i s M chael Zackos -- and comm ssioners -- nmy nanme is
M chael Zackos, and I'ma staff nurse at Kaiser
Per manente in Los Angeles, and also a nenber of the
Uni ted Nurses Associ ation of Californial/ AFSCMVE.

| ve been in the nursing profession for 22
years. Today | amrepresenting nyself, as a staff nurse,
and fell ow nurses at the work site who actually are
conposed of a m x of 8-hours and 12-hour shifts. |I'm
supporting the | abor proposal regarding 12-hour shifts,

enphasi zi ng, however, that those safeguards indicated be
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stringently followed, nore specifically, a reasonable
effort and accommdati on made for those individuals
unable to work 12-hour shifts in instances such as famly
restrictions, healthcare reasons, or a critical adm ssion
on the part of enployees that they would be a patient
risk if they worked beyond the 8-hour day.

My sister nentioned those nurses who nake up an
agi ng workforce, which | thought was pretty creative.
Those peopl e cannot physically maintain a consistent 12-
hour shift. Other instances are an absence of
intimdation or coercion by the enployer in order to
force healthcare workers to work or vote for a 12-hour
shift, and again, no mandatory overtinme after 12 hours.

The previous speakers had nentioned ny personal
opinion in reference to reasonable effort and
accommodation. | certainly don't believe it’s reasonable
effort and accommodati on when you have -- facilities have
mul tiple hospital locations. And I nyself, who have been
working at a facility for twenty years and bei ng advi sed
that | would have to work a 12-hour shift, and if |
don't, if I want to maintain ny 8 hours, I'lIl have to go
wor k at another facility, | think that is not reasonable
accommodations. And | think those people that want to

work the 12-hour shifts should be allowed to voluntarily,
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and those who cannot do it, maintain their 8-hour.

Thank you.

COW SSI ONER BROAD: Can | ask him a question?

COW SSI ONER DOVBROWSKI :  Sur e.

COW SSI ONER BROAD: Fol | owi ng up on
Comm ssi oner Bosco’s question about reality and what’s
the reality, obviously, for us, you know, we’'re in the
hospital -- sonmebody said, you know, we had a surgery or
we're visiting soneone or, you know, in ny case, there’s
a couple of children that got born, or whatever -- |
recall spending a ot of tinme alone in the roomon those
occasi ons, w thout the presence of anyone on staff.

But | guess ny question goes to -- |, of course,
rai sed this issue about mandatory overtinme, and you’ ve
addressed it. But |I’m wondering what is the reality.
mean, how often do you have situations that cone up and
what situations are they where people don't just go hone
at the end of their shift in a hospital, an emergency or
what ever ?

MR. ZACKOS: Situations conme up when a nurse is
approached -- it could be an hour, 30 m nutes before the
end of the shift, and they say, “You have to stay.” And
they may say, “I’m physically not able to, | have famly

comm tnments at home,” and they’'re being threatened with
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di scipline. They' re being threatened with abandonnent of
patients, or any other creative approach that a
supervisor will do. And that happens frequently.

And | have nenbers and fell ow workers who
conplain of that, so that’s a reality that consistently
happens.

COW SSI ONER BROAD: Why does it happen?

MR. ZACKOS: Well, it could be --
COW SSI ONER BROAD: | nean, fromthe --
MR. ZACKOS: -- fromthe hospital’s perspective,

mul ti pl e reasons, maybe not enough effort in neeting

t hose staffing needs for the oncomng shift, or it could
be -- and | have to certainly give themthe consideration
that there may be last-mnute call-ins, but certainly
more effort has to be nmade, and certainly if soneone
cannot physically work past that 8 hours, they should not
be threatened with disciplinary action or, again,
abandonment of patients.

COW SSI ONER BROAD: \What about -- and | guess
any of you on this panel can answer this question -- what
emer genci es conme up, and how often do they cone up, and
in what circunstances that a patient is in such dire need
that there’s nobody there to take care of themif you go

hone?
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MS. OBASIH-WLLIAMS: M nanme is Cheryl Obasi h-
WIlliams, and | work for the Tenet facilities. And |
work L&D. |I'ma L&D nurse. | work 12 hours.

COWM SSI ONER BROAD: What’'s -- excuse ne.
Vhat' s L&D?

MS. OBASIH- W LLI AMS: Labor and delivery.

COW SSI ONER BROAD: Oh. Onh, yeah. Okay.

COW SSI ONER BOSCO:  Where you were.

COW SSI ONER BROAD: Yeah, one place | have
been.

COW SSI ONER BOSCO:.  As a spectator, | assune.

(Laughter)

COW SSI ONER BROAD: Definitely.

MS. OBASIH- W LLIAMS: And a situation just
happened where 1'd worked 12 hours, the unit is beginning

to get crowded, the enployer has not perceived that we're

going to have “x” ampunt of patients walking in. The
physi ci ans are sending patients fromtheir office to have
NST' s or whatever done, have further eval uations that
cannot be done in the office, which inpacts the union,
because you have | aboring patients there. And maybe an
hour before you're to | eave, the enployer says, “W don’t

have anybody to replace you. W’re trying to get a

replacenent. We can’t get anybody until 11 o’ clock. Can
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you stay over?” Well, you' ve got a patient who nay be 8
or 9 centinmeters, where she's going to deliver in a
coupl e of hours, and you don’t m nd staying over a couple
hours, but the enployer has prom sed you that they' re
going to try to get you sonebody there by 11 o’ cl ock.

And hopefully, they will. Sonetinmes they don’t. You
have to stay until maybe 12, 12:30. But |I'mtired, and I
would like to go home. But |'’mnot going to |eave this
pati ent because |’ve bonded with that patient, and I want
to continue continuity of care.

And that is one -- that is one instance, for
mysel f, where the enployer has waited until the |ast
mnute to conme and say, “Can you stay over?,” or “Can
anybody stay over?”

MS. BLAKE: M nane is Barbara Blake. |’ mthe
state secretary of United Nursing Associations of
California.

You asked about what type of energencies m ght
come up where soneone would be required to stay. | think
hospitals are staffing, because of econom c issues,
staffing to the bare bones these days. And what we used
to call core staffing was the m ni mum nunber of people
t hat woul d be provided on a floor to provide safe

staffing. A lot of times, the core staffing has been cut
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so low that you just don’t have any reserve to be
flexible in case you start getting a | ot of patients in

t he emergency room or whatever. And the supervisors are
al so stretched as far as they can be. And oftentines,
it’s the easiest thing to do to turn around and get staff
nurses and say, “Sorry,” you know, “it’s five m nutes
till the shift starts and |I don’t have enough people to
cover the patients; you' re expected to stay.”

| recently spoke with a nurse whose supervisor
told her that she didn’t care that the nurse’'s child was
at the park and expecting the nother, the nurse, to pick
the child up, that the supervisor was demandi ng that the
woman stay at the hospital. And if she was to | eave, she
woul d have been charged wi th abandonnent.

| mean, there’'s a lot of fear and intimdation
t hat was going on in that situation.

The other situation that |1’'ve recently been
informed of was in a unit where people went to 12-hour
shifts. They said they were going to try to accommodate
t hose people that chose to work an 8-hour shift, and the
managenent canme back and said that they were not able to
accommodate that. The only option that was open was that
t he nurses be noved to another unit where they woul d have

suffered a wage reduction. So, it was a unit that was

GOLDEN STATE REPORTING
P. 0. BOX 5848
Monterey, CA 93944-0848
(831) 663-8851



10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

81

not paid as highly as the unit that they were on. And
then they were forced to sign statenents that said that
t hey were volunteering to do the 12-hour shifts, because
the other option was to take a | ower paying job. And the
enpl oyer was saying, “You' ve gone into this voluntarily,
and we now want a statement from you saying that you' re
entering into this 12-hour shift on a voluntary basis.”

So, there are sonme perfect worlds out there,
fromwhat we’ve heard this norning, and I wi sh there were
nore of them but there are also sonme worlds out there
that are not quite so perfect as that.

MR. RANKIN: Herb Steinkrans, a respiratory
t her api st.

MR. STEI NKRANS: Hel | o. How s this?

My nanme is Herb Steinkrans. |'’ma respiratory
t herapi st at Seton Medical Center in Daly City, across
the Bay fromhere. |’ve been a respiratory therapist for
approximately thirty years, the last fifteen with Seton
Medi cal Center. | have been, for the |last twelve -- ten
years, | have been on a 12-hour shift, after they brought
it in by a two-thirds nmpjority.

| want to speak -- speak for nyself and ny
col l eagues at ny sister hospitals, St. Mary’s and St.

Francis, who have just recently voted in the SEIU this
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last fall. 1’ve been in contact with them and | called
them just prior to com ng down here asking if | may speak
for them and they said, “Please do.”

| want to say briefly that when we first voted
our 12-hour shift, managenent had prom sed us 40 hours of
pay and benefits. Later on, they kind of went through a
uni | ateral decision and stripped us of those, and we went
back to the 36 hours of straight pay. This was appalling
tous. It’s one of the reasons why we decided to get
sone nore support and organi ze, one of the issues.

Mandat ory overtinme was tenporarily ordered this
| ast wi nter when, due to a shortage of staffing, not only
in hospital, but all the registries and everybody el se
was i npacted, so we couldn’t get anybody from anywhere.
So, they required us to do nmandatory overtine in the
sense of having to work an extra shift. Rather than the
three 12-hours, we had to work an extra 12-hour shift.
This was soon, after many of the staff had made an issue
of it and nade a conplaint about it, it was soon
resci nded. And we went back to the standard three
shifts.

But | wanted to say that in order to perform at
maxi mrum performance, it is inportant that the people on

these shifts have adequate rest periods. Talking to ny
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col l eagues at the two hospitals, St. Francis has a very
good program which 12-hours are all owed, and they have
two hal f-hour neal periods and three fifteen-m nute rest
periods. Half-hour rest periods were -- if half-hour
meal periods were interrupted, this could be put down on
our timecard as overtinme. Seton night nurses often used
their hal f-hour periods to sleep -- these are 8-hour
nurses usually -- and they have adequate staffing to
cover each other to do this.

Respiratory therapists on the night shift at
Seton are mnimally staffed and are only all owed one
thirty-mnute nmeal period and two fifteen-m nute breaks.
This neal tinme is often interrupted, and at tines, back-
up is unavail able and no lunch is taken.

At St. Mary’'s, the way they -- the St. Mary’'s
staff is on 8-hour shifts, so I’mjust going to speak --
mention one thing for them is that they have
unbel i evabl e staffing. They don't do -- they only have
one therapist on nights and soneti nes one therapist on
PMs. Now, how can you take a break or have anybody
cover patients when that one therapist is on a break?
You can't. So, this is totally unrealistic. And they're
trying to institute a mninmum staff of two therapists.

| wanted just to add on one nore comment here,
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and that is, at Seton it is comon for day staff to ask
to work an extra six hours to fill in staffing needs on
evenings. It is not mandatory. And it is not uncommmon
for those RNs who have worked 8 hours to be asked to

wor k a double, or an additional 8 hours, for a total of

16.

So, | think that working an extra -- we try to
| et those people who do work extra 6 hours -- not an
extra 12 hours, but an extra 6 hours from-- like |I work
from6 p.m to 6:30 aam |If the day therapist works an

extra 6 hours to help us through the evening shift, we
try to make it available that as soon as their work is
caught up and as soon as our workloads |Iighten up, that
they get home -- a chance to go home as early as
possi bl e. But occasionally our workload is not that way.
They have to work until mdnight, at |east.

It has never happened, that | know of, that
anybody wor ks beyond m dni ght through the norning
session. They usually just suck it up and prioritize
care to take care of whatever they have to do to get the
wor k done.

| think that’s about all | had to say about
working a 12-hour shift, except that if | wanted to say

anything nore, it would be about ny differential. | w sh
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t hat they woul d never have cut us on that, because that
is the worst thing you ever -- we work so hard on nights
and we have so poor -- so little time to catch up on our
regular home life that it’s sonetines inportant that we
get the maxi mum benefit out of it. This is where |I'm
adding ny two cents now.

Thank you very nuch.

MR. RANKIN: Leila would Iike to answer one of
t he questions that was raised.

MS. VALDI VIA: Yes. Before that, though, a | ot
of the problens that we’ve descri bed today are problens
that were available. If we -- if we adequately put into
our | abor force that work in the healthcare industry and
adequately take care of the m nimum standards, then we
woul dn’t be having a | ot of these shortage problens and
we woul dn’t have to be addressing how do we accommodat e,
to have safe staffing or to have sonebody to relieve
anot her nurse. That wouldn’'t be a problemif it wasn't
for that thinking in the first place. So maybe we shoul d
start thinking long-terminstead of short-term

The ot her thing, about the mandatory overtine,
it does happen, too many tinmes. And | know that you’ ve
all read the newspapers and when they started reporting

about how many nedication errors really do happen in a
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hospital. | can tell you so many nore stories. | nean,
it really happens. And I'’mtal king about reality. [’'m
not tal king about an adm nistrator’s point of view from
the office. This happens.

The reason it happens is because of fatigue, too
many tinmes. The reason it happens is because there’s not
enough of us to adequately take care of these patients.
Why isn’t there enough of us to adequately take care of
the patients? Because a lot of us are |leaving the
i ndustry or the hospitals did do -- as ny sister over
here nmentioned earlier, about |ayoffs, because they're so
into cutting to the bare bones, they ' re so into the
bottomline, they're so into short-termthinking. And
that’s the point I wanted to make.

MR. RANKI N:  Thank you. Allen Davenport, wth
the Service Enpl oyees Uni on.

Before we get to Allen, Cheryl wants to say one
nmore word about the wage questi on.

MS. OBASIH-WLLIAMS: | have a statenent from --
my nanme is Cheryl Obasih-WIllianms, and |I’m from Fountain
Val | ey Medical Center.

In my sister hospital, there is a group of
nurses who have a statenent that they wanted ne to read
in.
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“We, the undersigned nurses of Lakewood
Regi onal Medical Center would |like the foll ow ng
consi derations: to have our hourly wage
restored to its previous |level and provide us
with retroactive pay for those nurses affected,
nunmber two, nurses who work three 12-hour shifts
have made financial sacrifice for the enployer’s
benefit and should be conpensated for 40 hours
of pay instead of losing 4 hours each week;
nurses should have a vote on 12-hour shifts, and
t hose nurses who opt not to work 12-hour shifts
shoul d not be mandated to do so; they should be
all owed to work 8 hours and accommmodati ons made
for them”

And these are the nurses who have signed their
statenent to these three objectives, and I have it here.
COW SSI ONER DOVBROWSKI ;@ Thank you

Al | en.

MR. DAVENPORT: Hello. |I'm Allen Davenport. |
work for the Service Enployees International Union, and
we are a union of nurses and other healthcare workers in
all the healthcare settings across California.

We know t hat the best protections for patients

and heal thcare workers are in a union contract, and -- as
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you see here, even on these 12-hour shifts that we have
under union contracts, these things are difficult to
enforce, and there are stresses in the system All
right?

But one of the things that we have done in the
course of our organizing is go out and talk to workers
who work 12-hour shifts who are not in unions, but who
would like to be in unions. And the docunents that |’ ve
submtted to you are 26 letters from nonuni on heal thcare
wor kers who have concerns about -- real stories, M.
Bosco -- about what goes on in 12-hour shifts in
hospitals where there is no unionization. And they talk
about fatigue, they tal k about understaffing, they talk
about forced overtinme. These are nurses who we asked to
wite to you, and those are your letters. They're --
you' Il find that they are all remarkably different and
uni que, but they are real stories.

| would like to relate one of them This is a
nurse at St. John’s Regional Medical Center. She says,
“1 worked in ICU CCU and ER for twenty years. | got
burned out fromrarely taking a break, nmaybe squeezed out
a twenty-mnute lunch break, tried tolimt nmy liquid
intake so | wouldn’'t have spend so nmuch tinme to visit the

bat hroom For years it al nost seened normal to work
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whil e extrenely exhausted, overwhel ned, and unable to
care for ny patients as they deserved. After many | ong
physically and enotionally exhausting 12 hours in the ER,
| would drive honme in tears know ng ny patients and ny
fellow nurses’ patients did not get the care that they
shoul d have.”

This is the concern that we have here, is that
if we're going to do this 12 hours, that we do this in a
way that there’'s adequate staffing, that there’s adequate
rest periods, that -- and that these decisions are nade
on behalf of all of the workers through fairly conducted
elections. And | think that’s the proposal that -- the
ki nd of proposal that we could support in this area.

But these concerns are real and they need to be
t aken account of.

MR. RANKIN: Kay MVay, with the California
Nur ses Associ ati on.

COW SSI ONER DOVBROWSKI : I'm sorry. | didn't
get the nane.

MR. RANKI N: Kay MVay, | believe president of
t he Nurses Associ ation.

MS. McVAY: Hello. M nanme is Kay MVay, and
|’ mthe president of the California Nurses Associ ati on.

And we, as a board, discussed the issues before you and
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we propose that there would be a ban on mandatory
overtime after any shift worked by a registered nurse,
regardl ess of the length of that shift, be it 8 hours, 10
hours, or 12 hours. W feel that mandatory usually

i ndi cates that there has been a | ack of planning on the
part of the manager to try and make sure that there is
relief for those RNs. And | can cite several instances
t hat have occurred in the Kaisers, at Doctors Pinole, and
at Riverside and other facilities.

We also definitely want to recogni ze the 8-hour
day as a standard for the work shift. M grandfather
actually was on sone of the lines to try and get an 8-
hour day, along with every other weekend.

| want to support allow ng the waiver of tinme
and one half after 8 hours for alternative work schedul es
such as 10- or 12-hour shifts, provided that there is a
m ni mum two-thirds vote, so that it would be the affected
nurses on a unit-by-unit basis, and that it would be
supervised by a neutral party so nobody could feel that
t hey were being intim dated.

We recommended that those nurses affected by a
wai ver be paid 40 hours for 36 hours worked.

We oppose the bunping of an 8-hour nurse from

their shift position, unit, or departnment as a result of
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the two-thirds vote to grant the waiver. And | have
experienced that position, because | maintained an 8-hour
shift and there was no one else to offset that 8 hours.
Therefore, | would either go to the night shift or |
woul d becone a 12-hour nurse. That is an exanple of what
goes on.

Support for a revote on the waiver after a year,
whi ch woul d be triggered by a petition signed by one
third of the nurses in the affected unit. Wat we are
asking for is denocracy and respect. W wouldn’'t have a
nursing shortage if we had a little nore respect.

Thank you.

MR. RANKI N:  Thank you.

We now have Patty Gates, who is an attorney with
the Van Bourg law firm who will speak to us about a
Ssituation where pay was reduced in order to adopt a 12-
hour day and what we should do about that.

MS. GATES: Thanks, Tom

Good norning, comm ssioners. M nanme is Patty
Gates, and the office that I work for represents,
guess, over two mllion nmen and wonen across the country.
And one of the things that we provide in ternms of |egal
counsel is we provide -- every day there is an attorney

who’s on duty, and the attorneys on duty take tel ephone
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calls. And these are calls that conme in from working
people. And they give you a pretty good indication of
what ki nd of issues working people face in the workpl ace.
And even though, in the office, duty call isn't always
the favorite job, it’s the job where you find out what’s
happeni ng in the workpl ace.
And sonmetines it troubles nme to hear people who
make |ight of what is a very serious inequality that
exi sts between an enpl oyee and an enployer. And while |
would like to believe that all enployers are as
enl i ghtened as sone of the ones on your earlier panel, ny
j ob experience and ny |ife experience tells ne otherw se.
Recently, we have received a rash of phone calls
fromenpl oyees in the healthcare industry at our |aw
office. And these calls have reported to us unil ateral,
coerced reductions in a base rate of pay so that, in
anticipation -- these reductions occurred after the

governor approved AB 60 but prior to the inplenentation

date of the law -- and these reductions were done in
order to secure the econonmc safety -- it was basically
an insurance policy -- for the hospitals that put these

in place. And this insurance policy was paid for by the
wor ker s.

And the testinmony that | submtted to you today,
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if you | ook at Appendi xes A and B, those two appendi xes
show the entire strategy that was put in place. First of
all, the enployer msinfornmed the enpl oyees about the
effect of AB 60 and never bothered to mention that, under
the terms of AB 60, the 12-hour day was actually secure
until July. So, in Decenber, during the nonth of
Decenber, these two hospitals, St. Vincent Medical Center
in southern California, which is part of -- | think it’s
call ed Catholic Healthcare West -- and Doctors Medi cal
Center in Mdesto, California, both sent nmenoranduns to
their 12-hour-shift enployees telling themthat they
would try to keep them as whol e as possible, but in the
meantinme, they would receive a 14 to 16 percent reduction
in base pay.

And if you look at the -- if you | ook at the
docunments that the workers were required to sign, there’'s
nobody that can tell ne that this was not a coerced
agreenent. At the bottom of the page -- people were told
on Decenber 10th that on Decenber 19th, they could either
take this reduction in pay or they would have to go to
five 8-hour work shifts. And I think the people in this
room who testified in favor of the 12-hour day made the
case for how hard that would be for an individual to nmake

that shift in their life, with sonetines |less than ten
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days’ notice. Yet people agreed to this because they
trusted their enployer and they trusted that their
enpl oyer woul d make t hem whol e, as econom cally whol e as
possi bl e.

And, in fact, they cane up with a system for how
they were going to do payroll. And this systemis
i ncl uded as Appendi x B. And that system took twelve
pages to explain. And I’ve read it nine tinmes. | had
two other people in ny office read it with me. And the -
- | mean, it requires things called flex differenti al
charts. In order to understand what you're paid, you
actually had to interpret -- for instance, if you got
sent honme an hour early, the kind of machinations that
the enployer had to go through to figure that out,
because they were paying you tinme and a half based on
your reduced rate of pay, but they had a double tine
based upon 2.43 percent, which was a voluntary doubl e
time arrangenment. But if you were using time off, if you
were using tinme off, it conplicated the situation and
required yet another chart to figure that out.

But in the end, what happened is these workers
were incredibly troubl ed because |ots of things are tied
to your base rate of pay. And these things that are tied

to your base -- whether you qualify for a car |oan
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whet her you qualify for a home nortgage -- your base rate
of pay is areally inportant part of your financial and
your econom c stability.

And these two hospital enployers are two
enpl oyers who, in ny opinion, don't deserve the kind of
trust that |1’'ve heard expressed here today by sone of the
W t nesses.

One of the witnesses in favor of the -- sent a
message to the Comm ssion in favor of the 12-hour day,
and that worker sent a nmessage that he liked his 12-hour
days so nmuch, he was willing to take the pay cut that the
hospital dealt himin order to get that 12-hour day. And
| think that people forget how hard it was for protection
to be put in place. And when | hear people |aughing at
uni on | eaders and union activists who work hard to create
a floor of rights underneath all of what -- and we al
benefit fromthis floor of rights. The people in this
roomall benefit fromthat floor of rights.

And then, when |I think about all of the phone
calls that we receive at our office explaining to us how
enpl oyers really use the clout that they have -- and they
do have clout, because people signed agreenents to take
t hese pay cuts, but these were, in nmy opinion, coerced

agreenments. | think these pay cuts are illegal. | think
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they violate probably the Fair Labor Standards Act as
well as California law. And I think that all of the

enpl oyers, if they're going to get a 12-hour day at this
stage, they should first have to go back to where they
were in -- it was probably early Decenber where a rash of
these were signed. And they should have to go back and
reinstate the base pay that these workers had prior to

t he reduction.

(Appl ause)

COW SSI ONER BROAD: Can | ask a question?

COWM SSI ONER DOVBROWSKI @ Sur e.

COW SSI ONER BROAD: M. Simons testified that
the intention of this was to keep people whole. And in a
t heoretical way, | suppose that that could have happened.
The question is, in your experience, did it happen? |
mean, did they actually | ose pay over what they woul d
have had, had they -- had they renmnined at the sane base
pay |evel ?

MS. GATES: The way the fornulas were designed,
if a worker works exactly what he or she was scheduled to
work, they had the -- they had the figures to cone out so
one -- so point -- | think it’s alnmpst to a thousandt h,
or at least a hundredth of a cent. And if the worker

wor ked exactly what shift they were schedul ed, yes, they
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could -- they could -- using -- applying this formula and
bringing back in, in California, the differential is what
they called it

-- they basically are 16 percent or 14 percent off the
wage. And then they put it back in. But they only put

it back in for certain circunstances, not for calculating
overtinme on the four hours.

So, the way it worked out, if you had to | eave
early, that -- or if you stayed over, that hour that you
stayed over or left early started to slip and the wages
that were actually -- canme hone in the paychecks were
|l ess. But they were not significantly I ess. But they
woul d be -- they could be nuch nore significantly less if
t he enpl oyer stopped voluntarily paying 2.34 tinmes the
base rate of pay, if they went back to just what's
required by law, which is two tinmes the base rate of pay.

But we did -- we were able to determ ne that
sone enpl oyees received -- and sonme were between -- not -
- they didn't lose the full 14 to 16 percent, but they
woul d | ose somewhere between 2 and 4 percent of rea
i ncone, particularly in the healthcare industry, where
wor kers, as you heard, often don’'t work what they're
schedul ed to work. They work extra or they work | ess,

dependi ng on patient census.
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COW SSI ONER BROAD: Okay. Well, 1’'ve | ooked
t hrough this, and | probably could spend hours goi ng
t hrough that big long chart. Wat | thought they were
trying to do was, they would reduce your base rate of
pay, and after 8 hours a day, they' ' d pay at tinme and a
hal f, right?

MS. GATES: Correct. Correct.

COW SSI ONER BROAD: So, what’'s all this tines
2.4 percent? MWhat is that about?

MS. GATES: Well, that’s because -- well, they -
- it’s because they made this up in the manipul ation, and
it mani pul ated overtinme at time and a half and doubl e
time is two tines the rate of pay. But if you took
double tinme the new reduced base rate, that woul dn’t
really get you where you had to be to keep the wages on
parity. So, it was this process by which they called in,
you know, their accountants and figured it out so that
they wouldn’t | ose. And if anybody lost, it would be the
enpl oyee, because they shifted the burden of AB 60
overtime onto the enployees and protected thensel ves, al
of this, of course, being unnecessary since they had the
12- hour exenption through July, under the terns of the
I aw.

COWM SSI ONER BOSCO:  Well, could I ask -- you
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receive these calls because you're a law firmthat
represents these people or people who are in simlar
circunstances. And apparently -- | don’t have a

cal cul ator here, and | don’t even know advanced math,
which | think you' d have to, to figure out what you were
tal ki ng about. But -- and you say that these people
probably have a remedy under any nunber of statutes. And
have you pursued that?

MS. GATES: Yes. Sone people have filed their
claims with the Labor Conm ssioner. The ones that can
identify the actual wage differential, they have filed
claims with the Labor Comm ssi oner.

COW SSI ONER BOSCO:.  Well, what |’m wondering is
why is it relevant here, then? | nean, if an illegal
action were taken and they have a renedy at |aw, what
does that nean to us?

MS. GATES: Well, because this Conmm ssion is
consi dering, based on this sane industry’s
representations to you that they’ re doing what their
enpl oyees want and asking for a 12-hour day. And | guess
| also brought it to your attention because | thought
you’ d want to know that when they set up the balloting --
and they refer to it as balloting -- to get enployees to,

by a mpjority, to vote in favor of this reduced pay
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scheme, they set up a system and in doing it, they did
not give any notice of the election to the enpl oyees,

t hey provided the enployees with inaccurate information,
they didn't tell the enployees that AB 60 extended the
12- hour-day exenption until July of 2000. The enpl oyer
didn’t provide for an inpartial party to tally the votes.
The enpl oyer did not provide for the participation of
enpl oyees who could not be present --

COW SSI ONER BOSCO.  And all those things
vi ol ate the | aw?

MS. GATES: Well, all of these things are things
that this Conm ssion has considered when it’s considering
adopting regulations for -- for enployer application of
the alternative wor kweek schedules. So, | thought you d
want to know about that.

COW SSI ONER BOSCO:  So, it's your testinony,
then, that in addition to this broad issue, we should
al so I ook at how these el ections are conducted and such
t hi ngs.

MS. GATES: Yes.

COW SSI ONER BOSCO:  Ckay.

MR. RANKIN: I'm Tom Rankin, of the California
Labor Federation. And we have been | ooking |ong and hard

at this difficult issue of 12-hour days in the healthcare
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i ndustry and have cone up with a proposal, which | just
passed out to you, which accommopdates the wi shes of many
of the enployees -- and | guess all of the enpl oyers --
to provide for the possibility of 12-hour days for
certain classifications in this industry. And we believe
that it should be Iimted to |icensed or certified
heal t hcare personnel. There's no real reason why we
shoul d have janitors in the hospital industry working
different hours fromjanitors anywhere else. The
rationale is different for the classifications involved
in direct patient care. So, our proposal to allow a 12-
hour day would be limted to those classifications.

And | don’t want to go through all of this in
great detail because | know you're going to be having
anot her hearing to deal with it. But | do want to
hi ghl i ght some of the points.

Several of the workers have tal ked about the
election. | think you have to have an el ection. What
we’ ve done in this proposal is to deal with the specifics
of the election, the voting units, the classification --
vote by classification, how the election is conducted.
We believe it should be conducted by a neutral third
party, given all the shenani gans that have happened in

this industry over the last few nonths. So, there are a

GOLDEN STATE REPORTING
P. 0. BOX 5848
Monterey, CA 93944-0848
(831) 663-8851



10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

102

nunber of -- a couple pages here that deal with the
el ection provisions.

The second issue is to accommpdat e enpl oyees who
are unable to work 12-hour shifts. And I think, again,
we have sort of agreenent here, judging fromthe
testimony of the hospitals, especially the nurses who
testified in the first panel, that they all believe in
accommodation. Well, if that’'s the case, then we
shoul dn’t have problenms nmaking it clear that hospitals do
have to nmake reasonable efforts to acconmodate those who
want to continue working an 8-hour shift.

The question which was just discussed on the
rate of pay, nunber four under our provisions, the |ast
provi sion there, deals with the question of reinstating
pay. Enployers who reduced hourly wage rates woul d have
to reinstate the base rate of pay in order to go through
this election procedure. And we think that’s only fair.
The | aw, of course, requires that once it passed, it was
illegal -- clearly illegal to reduce the regular hourly
rate of pay in conjunction with an el ection.

The proposal that you ve heard from many of the
wi t nesses regardi ng 12-hour shifts, three 12-hour shifts,
shoul d i nvolve 40 hours of pay so that the people who are

being required to go to 12-hour shifts are not |osing
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pay, not l|osing four hours of pay a week.

And as was al so brought up, we want to make sure
-- and this has to do with, I think, fromny experience
in being a patient, better patient care and with
protection of the lives of the enployees -- they should
not be required to work nore than 12 hours a day. |It’s
sinply not good for either the patient or the enployee.
So, we woul d, under “C" here, provide that any work over
t hat woul d be voluntary, not mandatory. And | think if
this can be done in hospitals with union contracts, it
can be done in all hospitals. And we know that once in a
while there mght be a civil emergency. We didn't put
emergency provisions in here because we think that’s
taken care of elsewhere in the law. We all remenber what
happened to overtine when we had the Northridge
eart hquake and Governor W/ son declared an energency, and
people within a certain radius were not given overtine
pay for a period of time. So, that can be taken care of
i n other ways.

We al so want to nake sure that people who are
wor ki ng 12- hour days have their meal periods. W think
that’s very inportant. That’'s a necessary rest period in
order for themto provide the kind of care that they

shoul d be providing.
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And | think that’s basically it. As | said, we
can -- we’'ll be happy to answer questions on it. | know
you' ve -- this is sonmething you're going to have to take
a closer |ook at.

But | think it’s only fair that if we are going
to take the big step -- and as you may or nmay not
remenber, because sone of you weren’t involved in the
legislation -- originally, AB 60 took away 12 hours for
hospi tal enployees, and in the end, a conprom se was
reached to give this issue to you to | ook at again,
because of the conplications with the issue and the
feelings of the people involved. So, it’'s a very serious
matter that you' re dealing with. And I'd like to rem nd
you of the basic prem se of AB 60, which was the 8-hour
day. And the Legislature reaffirmed -- and you all know
the | anguage that was in the bill, but I'd like to go
through it once nore. And the Legislature reaffirned the
state’s unwavering comm tnent to uphol ding the 8-hour
wor kday as a fundanental protection for working people.

So, if we're going to vary fromthe 8-hour
wor kday, it’s a very serious matter, and it’s a matter
that requires you, in your role as protector of the
wor kers of the State of California, to adopt a rule that

carries with it protections. |If you' re going to do an
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exception, we really need to have extra protections for
t hose workers, which, in this case, are also going to be
protections for all those patients in the hospitals in
the State of California.

One of the things you m ght al so consider doing,
in your role as protector, is the statute gives you
authority to make studies. And | woul d suggest you m ght
want to do a long-term study of the effects of the 12-
hour day on the personnel in hospital, and even broaden
it to the effects on patients, because we are very
concerned, as a |l abor novenent, about what happens in our

heal t hcare system We’ve seen a | ot of problens because

of understaffing. You all know the nmedication -- the
study was nenti oned about hospital -- about nedical
m st akes. That may well be connected -- sone of those, a

| ot of those m stakes may well| be connected to fatigue.
It’s sone -- this is a very serious matter, and
you have to treat it as such and take our proposal
seriously. And we would suggest that it is a very
reasonabl e conprom se proposal in ternms of allow ng 12-
hour days under prescribed circunstances, with closely
supervi sed el ections, and no mandatory overtime under
t hose circunstances.

|’ d be happy to answer any questions.
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COW SSI ONER DOVBROWSKI @ Comm ssi oner Bosco.

COW SSI ONER BOSCO:  Yeah, | have a question.

| think there’s no doubt that the |aw requires
el ections to be held and two thirds of the affected
enpl oyees woul d have to vote in favor of having a 12-hour
wor kday. But |I’m concerned about the other people, the
ones that don’t want to work the 12-hour workday. And
the way the | aw reads, at |east ny reading of it, is that
enpl oyers woul d have to nake reasonabl e acconmodati ons
for people who were unable to work the 12-hour workday.
And I'ma little bit concerned with “unable.” Does that
mean physically unable or -- do you have ideas on that,
as to what we mght put in the regulation to define
“unable to work”?

MR. RANKI N:  Well, | would suggest that “unable”
shoul d be defined by the enployee. | cane across an
interesting situation a nunber of years ago when |
represented a union here in the East Bay Park District,
and we had an issue involving tine off to vote. And
basically, the statute said that, you know, if an
enpl oyee was unable to vote during working hours, they
could take tine off to -- | mean, during nonworking hours
-- they could take tinme off work, up to, |I think it was

two hours, to vote. W actually didn’t go to court on
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it. W went to an arbitrator. W had Joe Godin, who is
a former Supreme Court justice, as an arbitrator. And
his decision was -- and | think the sane |ogic would
apply here -- that the enployee is the one who determ nes
whet her or not he or she is unable to work.

COW SSI ONER BOSCO  So, | think that this just
requires a reasonable effort. And you would attach to
that that any enployee, in effect, that has his or her
own reason for not wanting a 12-hour workday, that would
be the standard that we would use, that the enployee
woul d have to -- enployer would have to make a reasonabl e
effort to accommodat e.

MR. RANKI N:  Yes.

COW SSI ONER BOSCO: Okay.

COW SSI ONER BROAD: Yeah. | actually have just
a couple of technical questions.

The first is, in your proposed | anguage, you
refer to “licensed hospitals.” And are all |icensed
hospitals 24-hour facilities, by definition?

AUDI ENCE MEMBERS: (Not using m crophone) Yes.

COW SSI ONER BROAD: Okay. So, we wouldn’t need
-- the audi ence responded “yes.”

MS. BLAKE: Sonebody needs to --

MR. RANKIN: |'m out of ny | eague on sone of
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t hese, so --

COW SSI ONER BROAD:  Okay.

MR. RANKIN: -- we have our experts here. Wuld
you mi nd?

COW SSI ONER BROAD:  Yeah. Well, | mean, could
they identify thenselves so it gets on the record and we
get sonme --

MR. RANKI N: Barbara, do you want to --

MS. BLAKE: Yes. Barbara Bl ake, UNAC. Yes.

COW SSI ONER BROAD: COkay. So, we wouldn’t have
to say “operating 24 hours a day” in order to nmean that
they’ re operating 24 hours a day.

MS. BLAKE: Right, vyes.

COW SSI ONER BROAD: Obviously, the rationale
di sappears if we’'re not operating 24 hours a day.

Now, | et me ask this question. “Licensed or

certified healthcare personnel,” what classifications of
heal t hcare personnel would that refer to?

MS. BLAKE: Certified nurses, nursing
assistants, respiratory -- certified respiratory
t herapists, |icensed vocational nurses, registered
nurses, people involved with direct patient care.

COW SSI ONER BROAD: Okay. And a “designated

patient care unit,” is that a termof art in the
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heal t hcare i ndustry?

MS. BLAKE: Sonmewhat. Under the prior wage
orders, they found “unit” to be interpreted a variety of
ways. And that’'s what we were asking themto | ook at,
the community of interests of the particular unit, that
the intensive care nurses be considered together. But I
do know that in the past -- as | said, in the past,
“unit” was -- | was told at one point in tim that a
“unit” was all of the full-tine staff, all of the part-
time staff, and all of the per-diemstaff, was what the

hospital was considering to be a “unit,” another
situation where they have said the fifth floor, even
t hough there was a pediatric and oncol ogy unit on that
floor, they didn't share staff at all, they had no common
interests, but the hospital considered that to be one
unit. So, we ask you to look at the community interests.
COW SSI ONER BROAD: Ckay. So, | guess the
answer to nmy question is the term “designated patient
care unit” has no legal neaning, |like defined in the
Busi ness and Professions Code?
MR. DAVENPORT: What |I'’mtold by ny experts, who
are down teaching a class today, is “designated patient

care unit” is sonmething that is done by the Departnent of

Heal t h Services, okay? And so, we thought that that was
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a logical, rational way for you to create the appropriate
uni verse here, because, | think, it gets defined in sone
ot her way.

COWM SSI ONER BROAD: So, we nmight be able to
cross-reference, then, a -- call it a “designated patient
care unit” within the nmeaning of such-and-such regul ation
or statute?

MR. DAVENPORT: That’s our intent.

COW SSI ONER BROAD: Okay. Because, obviously,
| don’t want to create a rule that invites nore, you
know, confusion than it solves or whatever. And to the
extent that we have these terns |like “licensed hospital,”

“l'icensed or certified healthcare personnel,” “designated
patient care unit,” | would like to ensure that we have
t hose definitions absolutely as tight as we can so
everybody on every side of these issues understands
exactly what we nmean by it, should we adopt regul ations
al ong those I|ines.

COW SSI ONER DOVBROWSKI ;@ Okay. Any ot her
guestions?

(No response)

COWM SSI ONER DOVBROWBKI :  Okay. Could I just

get a show of hands of anyone else in the audi ence who

wants to tal k about the 12-hour shift?
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COW SSI ONER DOVBROWSKI

Thank you.

111

Okay. All right.

We're going to take a lunch break. | show about

twenty after twelve.
(Ther eupon,

was taken.)

We'll conme back at one o’ cl ock.

at 12:20 p. m,

--000- -
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AFTERNOON SESSI ON

--000- -
(Time noted: 1:08 p.m)

COW SSI ONER DOVBROWSKI @ We' || reconvene and
have the record show that Conm ssioner Bosco has |eft.
He's left the room

COW SSI ONER BROAD: Fl ed the buil ding.

COW SSI ONER DOVBROWSKI @ Okay. Now, who wants
to tal k about the 12-hour day?

(Show of hands)

COW SSI ONER DOVBROWSKI ;@ Why don’t you all cone
up?

AUDI ENCE MEMBER: (Not using m crophone) Are
you serious?

COW SSI ONER DOVBROWSKI ;@ Come up. Those who
can't fit at the table, take the first row

What we’'d like is that you identify yourself for
the record and try to keep your comrents to the point.

MS. MESSER. M nane is Kerry Rodriguez Messer
and I'mwth the California Association of Health
Facilities. And we represent 1,600 |icensed long-term
heal thcare facilities. This includes skilled nursing
facilities for the chronically ill or aged; sub-acute

facilities focusing on treatnment, rehabilitation, and
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post-surgical recovery for residents of all ages;
facilities for the devel opnental |y di sabl ed; and assi sted
living facilities for the elderly. These facilities
range from honme-Ili ke settings that are six-bed
facilities, which actually are private hones in

nei ghbor hoods, to the 100-bed facilities.

The kind of care that’s given includes skilled
nursing care as well as assistance with activities of
daily living, whether that’s bathing, dressing, just
daily functioning activities. And our nenbers enpl oy
l'icensed, certified, and specially trained -- on-the-job-
trai ned enployees. In the devel opnentally disabl ed arena
as well as in the residential care facility for the
elderly facilities, it is all on-the-job-trained
caregivers. And those are all direct caregivers.

And | stress that point in response to the
uni on’s proposition, which, fromyour response and
gquestions, | think just addressed |icensed hospitals.

But certainly, we | ook forward to seeing that and seeing
whet her or not we’'re going to be part of what is
considered within that proposal.

It should be noted that in the facilities we
represent, the long-termcare industry, a |ot of the

payment stream cones from Medi Cal and Medi care and sone
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SSI. So, there is not currently the option within those
payment streans to acconmodate overtinme. And
devel opnental |y di sabl ed are al nost 100 percent paid for
by the MediCal. In skilled nursing, it’s like 60 or 70
percent. And right now, the rate does not accommopdate
overtinme. |In residential care facilities for the elderly
or assisted living, that’s all paid privately by the
el derly. So, any -- anything we do beyond the 12-hour
day, if we renove that option at those facilities where
t he enpl oyees do want to vote for it, it’s going to
increase the |l abor cost. And that’s just one
consi derati on.

| want to introduce one of our nenbers, Paul
Tennell. He's the director of operations for northern
California for Vencor, who operates skilled nursing
facilities. W were going to have sone ot her nenbers
with us to represent our other nmenbership, but they're
right now in southern California negotiating an union
contract, which ran late. So, here’s Paul.

MR. TENNELL: Thank you. M nane is Paul
Tennell. And as she said, | work for Vencor, which owns
skilled nursing facilities across the country. [|’m also
the secretary-treasurer for the California Association of

Health Facilities.
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And 1'd like to comment, basically, on this
i ssue from personal experience. | have run a nursing
honme for the last 22 years. And we do have a unit, a --
one floor in one unit, in one skilled nursing facility,
that runs 12-hour shifts.

The Heal th Departnent does not designate units,
to answer M. Broad s question. |[If you' re talking about
a nursing home, you can have an Al zheinmer’s unit on one
floor, a sub-acute unit on another floor, and a regul ar
| ong-termcare facility on another floor. | have a six-
story facility in San Francisco with different |evels of
care in that facility on every single floor.

So, if I was going to do a 12-hour shift, |
woul d want that entire floor to do that because, for
continuity of care, you couldn’t have a 12-hour person
work a 12-hour shift and an 8-hour person with an 8-hour
shift because there would be no time for themto report
to each other.

So, the way it works is the sub-acute unit, for
i nstance, they work 12-hour shifts. So, you have
everybody that works on a unit works 12-hour shifts.
Everybody who works on the other units works an 8-hour
shift. And that’'s pretty nuch the way we run that

facility. So, it’s actually unit-specific.
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Anot her thing about our care is that it really
al so depends on the kinds of patients that we’'re taking
care of. Alzheiner’s, for instance, is a denentia
di sorder which actually has a sundown syndrone, which
happens between three and seven o’ clock in the afternoon.
If you have a break in their entity, if you have a break
in their staff during that period of tine, it causes
confusion. So, a |ot of people who run special care
units for Alzheinmer’s or denentia actually choose to work
12-hour shifts based on the fact that it provides better
quality care for the Alzheiner’s patient so you re not
di sturbing themearlier than what they normally are
di st ur bed.

The other major issue about the devel opnentally
di sabl ed, which are nenbers that we represent, is their
clients are -- range fromall ages, three years old up to
however long they live, in the forties or fifties. And
they al so have the same issue. And every time they have
a change of staff, they have a disruption in their live.
So, they choose to be -- nost of -- all of the six-bed
facilities choose 12-hour shifts.

The ot her thing about those enpl oyees who work

in those facilities, none of themare |licensed, none of

themare certified. So, if you only -- if you include
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the licensed and certified enployees in this regul ation,

you will conpletely elimnate them It will increase
their cost 37 percent, and they will probably all have to
go out of business. And there are -- alnost 90 percent

of the devel opnentally abled (sic) who are in
institutions are in these six-bed hones. And it would
raise their costs 37 percent to have to pay overtinme for
t hat additional tine.

COW SSI ONER DOVBROWSKI ;@ Did you say 907

MR. TENNELL: 90 percent of the devel opnentally
able (sic) are in these six-bed units, in the State of
California

COW SSI ONER BROAD: Can | just ask you a
guestion?

MR. TENNELL: Yes.

COW SSI ONER BROAD: Excuse ne. Okay. Who
exactly are you tal king about are staffed by -- there’'s
no certified or licensed personnel? Where is that?

MR. TENNELL: Devel opnentally abled (sic)
facilities.

COW SSI ONER BROAD:  Ckay.

MR. TENNELL: That is a |licensed --

COW SSI ONER BROAD: Maybe it’s the term  What

is a “devel opnentally abled facility”?
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MR. TENNELL: A devel opnentally disabled patient
is sonmebody who is exactly that, he’'s been -- you know --

COW SSI ONER BROAD: Right, | understand that.
| thought you said “abled.”

MR. TENNELL: No.

COW SSI ONER BROAD:  You said “disabl ed.”

MR. TENNELL: “Disabled.”

COW SSI ONER BROAD: Ckay. And it’'s a facility
t hat has six or fewer people living in it?

MR. TENNELL: Correct.

COW SSI ONER BROAD: So, is this -- is this |ike
a group home?

MR. TENNELL: Yes.

COW SSI ONER BROAD: Is that what we’'re tal king
about, in layman’'s terns?

MR. TENNELL: They can be -- they can be bigger
facilities. They can be up to 100 beds. But 90 percent
of themare in six-bed hones.

COW SSI ONER BROAD: And the people that staff
t hose are not --

MR. TENNELL: None of them are certified or
licensed. The state does not require their licensure or
certification.

COWM SSI ONER BROAD: COkay. So, describe who the
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-- what the -- they’'re just caregivers?

MR. TENNELL: Well, what actually happens is
t hat each unit has to have a QVRP, which is a qualified
manager, and that is the state requirenment. That is not
certified, that is not licensed. That is just a person
who has attended a QVRP cl ass.

COWM SSI ONER DOVBROWSKI : \What does QVRP st and
for?

MS. MESSER: Quality nental retardation
pr of essi onal .

MR. TENNELL: That’'s what it stands for. D d
you get that?

So -- and that’s kind of |ike a 40-hour cl ass.
But they are not certified and they are not |icensed.

So -- and the aides that work with those peopl e.
So, each one of these six-bed houses or twelve-bed
houses, dependi ng on how big of a house they get, has one
of these people, this QWRP. The aides who actually help
t hese patients -- a |lot of these patients go to daycare.
For instance, they' Il go to a daycare programin the town
that the house is located in. But you don’t break their
schedule. And so, alnost all of these facilities use the
12-hour shift so that they don’'t have three breaks in

their routine. And that's the basic issue for them
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because every break in their return causes them
confusion. So, that’'s a major issue for that group of
people. So |I'd really like for you to consider that.

And | want to say another thing that was said
earlier by |abor, that, you know, all of us are nmaking
noney off this deal. 1'd like for you all to take a | ook
at the nursing home stock. About 30 percent of the
nursing home beds in the country are bankrupt, and so
we’'re not making a | ot of noney on this business. So,
everything that we can do to recruit staff, get staff,
really hel ps us take care of the people who can’'t take
care of thenmselves. So I'd really like for you to take
it into consideration.

Thank you.

MS. LAUBACHER: Good afternoon. | cone here on
a bit of a different --

COW SSI ONER DOVBROWSKI @ Your nane, please?

MS. LAUBACHER: Oh, I'msorry. Cindy Laubacher.
|’ m enpl oyed by Wl ke, Fleury, Hoffelt, Gould & Birney
law firmin Sacranento, and |I’m here today on behal f of
my client, the California Veterinary Medical Association.

We're here in support of a 12-hour exenption for
|icensed hospitals. However, we would |ike to have

veterinary hospitals included within the definition of a
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|'icensed hospital.

Qur facilities -- we represent approximtely
4,500 registered veterinary technicians and
veterinarians. And those -- they own and work in somne
2,200 hospitals, clinics, and independent practices. O
t hose 2,200 hospitals, clinics, and independent
practices, approximately 50 percent of them are 24-hour
hospital s that provide enmergency care, critical care for
the patients that conme in. It operates basically on the
same -- in the same manner in which a regular -- a human
hospital works. We have |lab techs, we have X-ray techs,
we have -- we do prescriptions, we do surgery, we do, you
know, any |levels of treatnent and then any nonitoring
that’ s required.

So, again, we would -- we believe that it would
-- for all of the reasons raised by the hospitals, we
have issues of continuity of care, we have issues of
staff shortages, we have issues where, basically, we have
staff -- 95 percent of our RVI's are wonen. And the bulk
of them are wonen with children. So they have the sanme
ki nds of childcare issues. And they would |ike to have

the same kind of flexibility available to themthat is

available to -- that would be available in other hospital
settings.
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Wth me is Dr. Bob Sahara, who's a licensed
veterinarian and one of our nenbers, to answer any
techni cal questions you m ght have with regard to how we
oper at e.

Thank you.

COWM SSI ONER DOVBROWBKI :  Questions?

(No response)

MS. KOWALEWSKI :  Commi ssioners, my name is
Denyne Kowal ewski, and | represent the California
Associ ation for Health Services at Home. W are seeking
an exenption fromthe provisions of Assenbly Bill AB 60.

And interimhonme care, particularly home health
and respite care, is to give attentive and consi st ent
care to persons who are facing end-of-life issues as well
as those with a long-termdebility and condition that
requires consistent care in a way to stay honme and not in
institutional settings. |’ mspeaking also on behalf of
CAHSH today is Marilyn Baker-Venturini, with Self-Help
HoneCare & Hospice; Mary Jo Kelly; and Holly Swiger, with
Vitas Hospice Care.

MS. BAKER- VENTURI NI :  Good afternoon. M nane
is Marilyn Baker-Venturini. |'mthe adm nistrator of
Self-Help HomeCare & Hospice. W'’re a division of Self-

Help for the Elderly. W are a licensed health facility
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in California.

We do not operate out of one facility. Hone
health -- the nature of home health is that our
caregi vers, be they registered nurses, physical
occupati onal speech therapists, medical social workers,
certified home health aides, go to individual patients’
homes and care for them

I n our scheduling process, case nmanagers, who
are usually registered nurses or physical therapists,
schedul e their own caseload. The treatnent, the care
that is developed, is in conjunction with the nedical
director of the patient’s care, which is their attending
physi cian. The care may involve all six disciplines, or
it may involve only one discipline. The care is seven
days a week, 24 hours a day.

Each day, each person’s schedule is very
different. One patient may need daily care seven days a
week, one patient, for exanple, fasting bl ood sugar,
where you go and you assess the level of sugar in the
patient’s bl ood before they are adm nistered their
insulin. Another patient maybe is only for
rehabilitation and they only need care three days a week.
Many things inpact the | evel of these schedules and the

|l evel of this care.
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| guess ny whole point of ny testinony today is
really to make the point that home health care, be it
hospi ce or honme health agencies or private-duty nursing
or home care aide, is |like putting a square peg in a
round hole. We don’'t fit in that 8-hour nodel. 1'd
respectfully request a permanent exenption for the home
care industry fromthe 8-hour overday (sic).

MS. KELLY: Good afternoon. M nane is Mary Jo
Kelly, and | ama parent of a child who has received hone
care for nearly seventeen years. | amconcerned with the
current overtinme laws that are already coupled with the
nursing shortage, that is very real, going on.

My son, Bradley, already has nmultiple shifts a

week m ssing fromour staffing. He is supposed to be

havi ng 24-hours, around-the-clock care. | ama single
parent. | work full-time, and | have another child at
hone to care for as well. For nme and ny son Bradl ey,

this could be the difference in being able to continue
working or to be forced into making a decision that |
don’'t want to make.

We were one of the first famlies in Sacranento
to cone home with a child on a ventilator, with such
strong nedi cal needs. The only opportunities before that

were to be institutionalized in a state facility. These
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children didn’t survive because they didn’'t have the kind
of care that they needed. Bradley survives today because
of the care that we have given him and because of the
continuity of care he's received fromhis nurses.

My honme care nurses are a great bunch of people.
They’ ve been with him sone of them for seven, eight
years, so -- one of them has been with himfor nearly
si xteen years, has followed himfroma different agency.
What they wish to have the right to deci de whet her they
have an 8-hour shift or a 12-hour shift. There are sone
of them who have special needs children of their own.

And a 12-hour shift three tinmes a week, for them would
be perfect.

So, what |I'm asking is that this Comm ssion
assi st in helping us not go backwards. W don’t want to
be forced into putting our children in institutions, our
| oved ones. | don’t want to be forced not to work in
order to have to stay hone to care for nmy child. | want
to be able to provide the best for ny -- for all ny
famly.

Thank you.

M5. SWGER: Hello. M nane is Holly Sw ger.
And | work with Vitas Heal thcare Corporation, which is

the | argest provider of hospice care in southern
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Cal i fornia.

|’ mextrenely concerned about the inpact of AB
60 and the interimwage order on hospice prograns and
patients in California. W’re asking for a permnent
exenption fromthe 8-hour workday for hospice enpl oyees
in order to protect the quality and the continuity of
care that’s so desperately needed for the people that are
dying in California.

When people are dying, there’s so nmuch change
that’s going on in their |ife and | oss and confusion.
And so, we try to provide a conpassi onate environnent
where there’s a mniml set of circunstances where change
is occurring. And we need to address both the patients
and the famlies’ needs, their physical, psychosocial,
enotional, and spiritual concerns. And in order to do
that, we need to provide a whole team of people that do
that. Those are physicians and social workers and
certified home health aides, chaplains. And one of the
things | heard you nmention is that you were | ooking at
certified and |icensed personnel. Well, our social
wor kers are masters-prepared, but there’s no licensure or
certification category. And yet it would be inportant
for themto be included in this exenption, as well as our

chapl ains. Although our home health ai des would be
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certified, those that have nmaybe gone through a masters-
or doctorate-prepared coursework woul dn’t neet that
criteria. So, it’'s inportant for you to note that.

Al so, people really just want to remain at home
as best they can when this is happening. And in order
for us to do that, we need this team that works together
and has the flexibility to neet the needs. People don't
die according to the clock. And if a nurse or soci al
wor ker or chaplain or honme health aide are out there and
the patient is actively dying, and it’s the end of their
8- hour shift, we don’t want themto have to either | eave
t he bedside and call their supervisor to get approval for
overtime, or we don’t want themto have to call in an on-
call staff menber who's never net this patient, doesn’'t
have the intimate rel ationship that they ve built over
the course of time with them to have to | eave them at
this inportant tine.

We see our interdisciplinary teamas a set of
prof essi onal s that manage the care of patients and
famlies going through this transition, and trust themto

make the decisions about whether they stay or they |eave.

And, obviously, prior to this when they had the

flexi ble workweek, they were able to nake that decision
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and then call their supervisor the next norning and say
they were up late with the famly and say, “lI need hel p,
| can’t work nmy, you know, full 8 hours today; | need to
have some conpensatory tinme today,” or work their
schedul e during the week to neet their needs and to neet
the patient and famlies’ needs as well.

For the patient that’s in crisis with hospice,
we are able to provide 24-hour shift care. For this
shift care, there’'s a huge difference in providing 12-
hour shifts or providing 8-hour shifts. |If we're
provi di ng 8-hour shifts in the honme, that neans we're
keeping a famly either up until 11:00 p.m or whenever,
in order to have our shift change, and then getting them
up again early in the norning, at six or seven, versus
havi ng 12- hour shifts where people can have a nornal
sl eep pattern, famlies can get the rest they need that
are so involved in this care. So, it'’s really essentia
t hat we have the opportunity to provide the 12-hour
shifts, again, for the benefit of the patients and the
famlies.

|’d have to say it’s also the benefit of the
staff, and that’s what my staff keep talking to ne about
in regard, because it does provide themthe flexibility

to only have to work three days instead of five during
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the course of a week. And | can tell you how difficult
it is right now, in recruiting staff. W are having to
actually call other agencies to take patients because we
don’t have the staffing capacity. And that’s how the
shortage is hitting home health and hospice out there.

Finally, our industry is very concerned about
t he added overtine cost. And this goes w thout saying.
Qur conpany al one, at this point in time, is incurring
about a mllion dollars in overtime costs, because we are
not, at this point intine -- we are praying that you’'l
make an appropriate decision on an exenption by July 1st,
and we’ve continued to Il et our staff provide the care
t hey need to w thout stopping care and requesting
perm ssion to stay at a very critical nmonent. However,
we can’'t continue to do that. So we hope that there's --
t hat you nake the appropriate decisions in regard to
hospi ce and honme health and provide us an exenption from
the interimwage order

Thank you very nuch.

| guess you have a question?

COW SSI ONER DOMBROWSKI : | have a questi on,
whoever can answer it. |I'ma little confused. You're
tal ki ng about caregivers, a m xture of caregivers, sone

of whom are not licensed, certified, who are working 12-
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hour shifts, correct, or have been working 12-hour
shifts?

MS. SWGER: Well, we have a category -- as you
m ght determ ne, a work unit that would be shift care,
but we al so have visit staff, so that in hone health, you
m ght find shift work with private-duty nursing, with
hospi ce respite care, with continuous --

COWM SSI ONER DOVBROWSKI ;@ Well, | guess ny
question is, the 8-hour day was repealed in 1998. \What
was -- how were these people who are not nurses or --
what kind of shifts were they working before that?

MS. BAKER- VENTURI NI : Before January of 1998,
they would work within the 8 hours. They would work --
be it 40 hours or 32 hours.

| think, for our organization, | can speak for
it, and I think my staff as well -- in January of 1998
when the 8-hour overtinme |law was elim nated and t hey had
a 40- hour week, they thought they had gone to heaven.

For the first time, they were able to nanage their
patient |oads, they were able to manage their
docunent ati on | oads, they were able to manage their
personal 1|ives.

For exanmple, they may schedule -- the goal would

al ways be to schedul e an 8- hour day, and, again, a 40- or
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a 32- or a 24-hour.

| think one of the myths we have is that, when
we | ook at specially home health staff, one of the
conversations that 1’ve had with my staff was, you know,
this is -- “Why was this changed?” And it’s like, “To
protect you,” because | guess there were enployers who
woul d force their enployees to work overtinme or require
mandat ory overtime. They laughed in nmy face. | can’'t
require themto do anythi ng because there’'s such a
shortage. They' re so commtted to their work, they're
not interested in working overtine. | don’t want themto
work overtinme. But together we could nanage that.

There’s productivity standards for each of the
different disciplines that are enpl oyed under the hone
heal th or hospice. For exanple, a registered nurse m ght
see five or six patients in a day, the nmedical soci al
wor ker m ght see three to four patients a day, and they
woul d manage that schedule. So if a patient becane in
crisis and they worked over 8 hours one day, then --
before 1998, we paid themovertinme -- the next day, they
m ght work less than that. But they consistently tried
to work the 8-hour day.

After January of 1998, that flexibility becane

built in, and it was like it should have been there
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forever, because this is not an industry that fits into a
little box. It can't be defined. There’'s no -- it’s not
that there’s not a standard, but every day is not the
sane. You never know if your patient is going to be
hospitalized. W’'re dealing with a frail popul ation.

Per haps the patient you saw on Monday that you
pl anned to see on Wednesday had a heart attack. They may
not -- the famly may not get around to telling us until
we show up at the door. Then there’s no patient for that
staff to see. That shortens their day.

By the sane token, on Friday maybe the patient
t hat was hospitalized the week before is being
redi scharged. You want that patient continuity, you want
t hat same case manager to readmt that patient.

MS. KELLY: | just wanted to say one nore thing.

I n honme care nursing, and with the shortage
that’s going on, if you ve got a nurse or several nurses
t hat you have that staff your particular case, one doing
a 12-hour shift and anot her one doing an 8-hour shift,
then at | east you ve got 20 out of the 24 hours taken
care of.

And personally, since | work full-tinme and try
to do -- take care of ny daughter and her activities,

that makes it nmuch easier for nme to manage. But if |’ve
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got an 8-hour shift open -- and currently my agency has
been paying ne overtime, but they're not going to be able
to keep that up -- they can’'t afford to -- then I’ m going
to have to make sone decisions or try to cut back nmy work
time. It just doesn’t work. You can’'t work eight to
five and expect to be home by three.

M5. SWGER: One other point | know we’ve talked
a |l ot about, making sure that we don't take advantage of
enpl oyees, and | think that’s really inportant, but | had
a chaplain that cane to ne and said, “You know, Holly,
this has made it so difficult for me to work because |
have to do -- you know, | have famlies that |’ m
responsi ble for and | have relationships with, and | can
only provide support over the phone to the caregivers at
ni ght, when they get off work. | can’t call them during
the day when they’'re at work, so | have to try to sonmehow
anticipate how much tinme that’s going to take in the
evening. And sonetimes I'Il call and they just say,
‘“This isn’t a good tine.” Well, |I’ve only worked seven
hours, and now |’ve | ost an hour because what | thought I
was going to do and work in the evening, | can’'t do.”

In the past, then, they would just make that up
t he next day, you know, and get their call schedule |ater

in the week or whatever. But they’ ve |ost that

GOLDEN STATE REPORTING
P. 0. BOX 5848
Monterey, CA 93944-0848
(831) 663-8851



10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

135

opportunity as well.

COW SSI ONER DOVBROWSKI :  You said a chapl ai n,
right? A chapl ain?

M5. SWGER  Yes, chaplains. In hospice we have
chapl ai ns, we have social workers, hone health aides --

COW SSI ONER DOVBROWSKI :  Okay.

MS. ACKER: Hi . M nane is Roberta Acker. |’ m
a respiratory care practitioner at Children s Hospital of
Cakl and. | speak for nmy coll eagues and nysel f today.

We are requesting an extension of the enactnent
deadline for Assenbly Bill 60, for the foll ow ng reasons.
We currently choose to work 12-hour shifts. The
respiratory care practitioners at Children’s Hospital
have worked 12-hour shifts for the |last ten years.

During that time, our departnent has tw ce voted and
approved the use of 12-hour shifts by a greater than two-
thirds majority.

We are disheartened that this |egislation was
passed wi thout full consideration of all the workers it
woul d affect. It is clear that the proponents of
Assenbly Bill 60 did not speak for all workers. W are
asking for an equal voice.

We understand that AB 60 was designed to protect

t hose enpl oyees who are at risk of exploitation.
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However, not all enpl oyees are exploited by their

enpl oyers, and we strongly feel that conpani es and/or

i ndi vi dual s that choose to work | onger hours should have
t he opportunity to do so.

Converting to 8-hour shifts will require nore
staff. The field of respiratory care is already burdened
by the lack of trained professionals. This is especially
true for conpetent pediatric and neonatal respiratory
care practitioners. Converting to 8-hour shifts wll
undoubt edly cause a further manpower shortage in our
field.

As respiratory care practitioners at Children's
Hospital, a manpower shortage will be felt throughout the
facility because we provide specialized care in both the
neonatal and pediatric respiratory intensive care units.
We cover the transporting of children to our facility,
the ER, and trauma. These shortages will adversely
affect patient care, especially during the flu season
when nost hospital adm ssions are respiratory-rel ated.

The 12-hour shift provides the worker and the
hospital with several benefits. W comute |ess
frequently, there's less traffic, less fuel consunption,
cleaner air. W have nore days off during the week to be

with our famlies and nore tine to be involved in our
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children’s activities. W have a |ower cost for and
depend | ess on chil dcare.

Heal t hcare in the hospital operates 24 hours a
day, seven days a week, simlar to several other
prof essi ons who have been exenmpted from AB 60. | nclusion
of healthcare workers in this exenption will not alter
the intent of AB 60; rather, it will allow freedom of

choi ce for enpl oyees who choose to work 12-hour shifts.

On a personal note, |I’ve worked at Children’s
Hospital for the past nineteen years, and | can still say
that | love what | do. |I'’ma very involved nmenber of our

transport team at our hospital and our pediatric
intensive care unit. And the flexibility of the 12-hour
schedule allows nme the ability to work very hard, provide
very consistent care, and have tine off to relax so that
| conme back to work and want to do a good job, because
never have to work nore than two days in a row and | have
two days off, and | conme back.

And | know that’'s true for all -- | mean, that's
all we’ve tal ked about at ny job, and I know that I'm
speaking for all the other 39 therapists that | work with
at Children’s Hospital.

The nature of what we do is extrenely stressful,

and it necessitates tinme to rejuvenate. Working 12-hour
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shifts allows us to work -- to return to work rel axed so
we can continue with our job.

We request an extension to all ow Assenbly Bill

2056 to progress. Please note that this bill has already
been offered to anmend Bill 60, and this should serve as
evidence that there is resistance to Assenbly Bill 60.

Assenmbly Bill 2056 offers |anguage that includes the
freedom of workers to choose to work their 12-hour shifts
w t hout exploitation of others.

Thank you very nuch.

MS. SABATO. M nane is Katie Sabato, and | am a
supervisor at Children’s Hospital for the respiratory
care departnent. |’ve been in that supervisory position
for thirteen years, and |’ve managed 12-hour shifts for
the last ten hours -- ten years -- |I'msorry.

But first of all, what I'd like to say is |
believe we're all here and the concern is that our
freedomto choose has been violated here, and that is, is
that we need to offer enployees the option to offer
either 8- or 12-hours. And we can never, ever
accommpdate all -- everybody’s whim | think if there --
a group has voted and there has been, you know, a two-
thirds majority, then that should preside -- that should

presi de.
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COVMM SSI ONER DOVBROWSKI :  Hold the m ke still.

MS. SABATO. |’'m sorry.

And if there are enployers that are choosing to
abuse their enployees in ternms of requesting overtinme on
8- and 12-hour shifts, that’s sonething that needs to be
dealt with on an individual basis by everybody on your
boar d.

| think we have listened to a |ot of individual
i ssues. But again, | think we choose to work in a
denocracy, and that’s what we’'re offering here. \What
we’'re saying is that we have been -- our denocracy rights
have been violated in terms of the freedomto choose
bet ween an 8- and 12-hour shift.

As far as our experience with 12-hour shifts at
Children’s Hospital, we do accommopdate requests for 8-
hour shifts, and it works fairly well in our departnment
for that. W have a system for, should there be a
request -- need for overtinme to staff additional
t herapi sts that we don’'t have, and that we can cal
registries. W also -- as a manager, | have taken the
choice to be on call and available to come into work
shoul d there have to be a necessity to have soneone
repl ace soneone that we can’t replace. So, we have a

systemto work with to avoid this request for overtine.
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And then again, on a personal note, we have --
in respiratory care practice, there are very, very highly
trained individuals to work at Children’s Hospital. It
t akes years and years to train those individuals to work
within a highly specialized field in neonatal or
pediatric respiratory care. And should we have to change
back to 8-hour shifts, we are going to | ose therapists
li ke Roberta that we really, really cannot replace. W
have a severe shortage in our profession already. And it
wi Il conmprom se our departnent severely, which wll
conprom se care throughout Children’s Hospital, Gakl and,
because we are very visible and very involved in the care
of children there.

And | think it all boils down to the fact that
we have a |large contingency here in support of 12 hours.
It’s worked at Children’s Hospital, the 12-hour shifts.
And | do hope that you consider us when you make your
deci si on.

COW SSI ONER BROAD: Wait. Excuse ne. | have a
coupl e questions for you.

Actually, let me ask a question to you. Was it
Robert a?

MS. ACKER: Yes.

COW SSI ONER BROAD: |'m sorry.
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MS. ACKER: That's all right.

COWM SSI ONER BROAD: Do you believe that we can
trust you to know whether, at the end of a 12-hour shift,
you need to stay with your patient or go hone, or you're
too tired to go hone?

MS. ACKER: Yes.

COW SSI ONER BROAD: We can trust your judgnent?

MS. ACKER: Yes.

COW SSI ONER BROAD: And that you woul d not
abandon your patient in that circunstance and woul d stay
voluntarily if it was inportant for your patient?

MS. ACKER: Yes.

COW SSI ONER BROAD: Could we al so trust your
judgnment that if you were too tired to work and, in fact,
there was sufficient staffing, for you to be able to go
home at that point?

MS. ACKER: Yes. And I'd like to give you an
exanple of that. |[|’ve been on the transport team for the
past ei ghteen years, and it has had many i ncarnations in
the tine that |1’ve been there. W’ ve had an out-of-house
system in-house systens. And | have been out on several

transports in a row, and | have gone to my managers --

two of themare here today -- and |I’ve said, “l’ve done
three of these in arow, I'mtoo tired to go on the next
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one,” and | have never not been accommopdated, to say,
“We’re going to call someone in an hour early,” “W’'re
going to ask the second call person to go out on this
call.” 1’ve never not been accommodated in an ei ghteen-
year period of time at ny institution.

COWM SSI ONER BROAD: So that you would support a
rule -- let’s just assune for a nonent that we were to
vote to permt 12-hour days -- and considering that
organi zed | abor has conme forth with a proposal that
i ncludes 12-hour days, | think there’'s a reasonable
I'i kel i hood that sonmething could happen in that area --
woul d you support a rule that said it was within your
di scretion whether to work beyond 12 hours a day if you
were on 12-hour shifts?

MS. ACKER: Yes.

COW SSI ONER BROAD: Thank you.

Actually, that’s all nmy questions.

COW SSI ONER DOVBROWSKI :  Next speaker

MR. WOODFALL: Hi. MW nane is Chris Wodfall
|’ma respiratory therapist at the Stanford University
Hospital. |’ve been working there for about ten years.

| think you guys can see that the healthcare
industry is a unique industry out there with very speci al

needs for all the different healthcare workers who are

GOLDEN STATE REPORTING
P. 0. BOX 5848
Monterey, CA 93944-0848
(831) 663-8851



10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

143

out there. And all we’'re asking is that you provide the
opportunity for us to work 8- or 12-hour shifts. |I'm
here in support of the 12-hour shifts. | believe it does
help with continuity of care.

It’s inmportant for nme on a personal |evel
because ny wife and I both work 12-hour shifts. W have
two children, and we’'re able to keep those children out
of daycare, and we’'re also able to commute to work on the
days that we do work together.

But also, I think, as far as the anmount of
congestion with traffic in the Bay Area, it helps us to
keep our cars off the road, at |east for three days of
t he wor kweek, and then to commute before and after peak
commute tinmes when we are actually going in to work

So, I'"d just like to ask you, just in closing,
just to consider the 12-hour shift.

Thank you.

M5S. SMTH: Hi. M nane is Susan Smth. 1'’ma
respiratory care practitioner at Stanford Hospital, and
| ve worked 12-hour shifts for the past eight years. And
| am here today to inplore you to allow respiratory care
practitioners to continue to have that choice.

As a full-time enployee, | amstill able to be a

full-time nother four days per week. Governor Gray Davis
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said that working nmen and wonen need options to juggle
fam |y and career responsibilities. AB 60 takes away the
options |I have to balance ny famly |life and career.

| ask that you pl ease consi der Governor Davis’
statenent as you hear ny story and make your deci sion
regardi ng 12-hour shifts for healthcare workers.

My husband works the four days that | have off,
and because of this arrangenment we do not have soneone
el se raising our child. If I have to work 8-hour shifts,
my son will require daycare, neaning less quality tinme
with his parents, and we’'ll also incur daycare expenses.

This is my child, Nathaniel. He's four years
old. He and | enjoy lots of activities together, and
many of these would be inpossible if I worked five days
per week. He has been taking tai kwan do for the past
year and will be testing for his black stripe this
summer. | also take nmy son to gymastics classes and
swimm ng | essons. We go roller-skating and have picnics
in the park. He has not yet started school, but he’'s
al ready reading. And | ask you, who will nurture ny
child when | have to be away from him an additional two
days per week?

A year ago ny husband was di agnosed with cancer.

| f he ever becones unable to work, | will need to work
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more hours to support our famly. Eight-hour shifts

makes this inpossible to acconplish and still have days
off to care for ny husband. | amsure that there are
many who face the sanme dilemm caring for ill famly

menbers and needing 12-hour shifts to do so.

Currently, my total work comm tnent, including
travel, is 42 hours per week. Wth 8-hour shifts, |
woul d travel during peak comrute tinmes, increasing ny
commtnent to nore than 55 hours per week. Section 2(e)
of AB 60 states that, “Famly |life suffers when parents
are kept away from honme for an extended period of tinme.”
It is ironic that AB 60 pretends to care about famlies
bei ng kept apart, when it actually guarantees that nore
parents will spend greater anmpunts of tine away from
their famlies.

The IWC stated, in the “Statenent as to the
Basis” for InterimWage Order 2000 that it received
testimony supporting the elimnation of 12-hour workdays.
The only reason given is that in the |last four hours,
there’'s greater inclination to nake m stakes. | ask the
Conm ssion to consider these two questions: One, if the
| ast four hours of 12-hour shifts is unsafe, then why is
there no concern about the |last two hours of the 10-hour

wor kday or the last three hours of the 11-hour make-up
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day? And, two, are enployees who work under a collective
bar gai ni ng agreenment safer? | find it strange that the
exenption for healthcare workers is pending further
i nvestigation while this Conm ssion found no evidence to
make any changes to the collective bargai ni ng agreenent
exenption. | raise these questions to denonstrate that
AB 60 is biased and is discrimnatory in its application
to those not bel onging to a union.

| agree that 8-hour shift enployees should be
paid overtinme after 8 hours. But | ask you to renmenber
that |, along with many others, chose to work these 12-
hour shifts. 12-hour shifts allow an inproved famly
life and increased flexibility without the | oss of
inconme. Please let us keep this choice.

Thank you.

COVWM SSI ONER DOVBROWSKI :  Thank you

MS. ANDERSON: Hello. M nanme is Jan Anderson
|’ m here representing the California Dialysis Council,
whi ch represents about 500 dialysis facilities throughout
the State of California.

There about 25,000 California citizens who have
had the m sfortune to experience irreversible kidney
failure. Those individuals have to be dialyzed three

times a week. And | feel it’s necessary to give you a
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brief sense in the way in which dialysis is yet again
different fromall the other particular types of
heal t hcare providers, because it’s necessary to
understand that to understand the particul ar inpact that
AB 60 woul d have on dialysis facilities and their

enpl oyees.

Because di alysis patients have to be treated
three tinmes a week to sustain life, every dialysis
facility ends up having two groups of patients. W have
one group of patients who are treated Mndays,
Wednesdays, and Fridays, and we have a second group of
patients who are treated Tuesdays, Thursdays, and
Sat urdays. Because of the nature of that kind of
t herapy, sort of by default we end up with, often, groups
of enpl oyees who, simlarly, work three 12-hour days and
tend to work Monday, Wednesday, Friday with that group of
patients, or Tuesday, Thursday, Saturday with the other
group of patients.

One of the ways -- or one of the things that
frequently happens in dialysis facilities, we have yet
anot her classification of certified healthcare worker, in
that we use, in addition to registered nurses, a group of
enpl oyees that are called certified henodial ysis

technicians, which is a programthat is managed and
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overseen by the California Departnment of Health Service
that's specific to dialysis facilities.

Because | work in northern California, the Bay
Area here, and because of the very high cost of |iving
here, we find that many dialysis enpl oyees who work three
days in one dialysis facility choose to work in another
dialysis facility on their alternate days to obtain the
extra income that that affords them Truthfully, they
have nore stam na than | have. |’m not sure how sone of
t hem manage to do it, but they do.

So, what woul d happen if 12-hour shifts are no
| onger readily available to the dialysis comunity, there
woul d be a negative inpact both on the dialysis enpl oyees
and on the facilities thensel ves. For the enployees, if
facilities are -- find it necessary to shift to five 8-
hour days or four 10-hour days, it means that the many
enpl oyees who choose to work at two different jobs are
going to have to pick one of those two jobs because they
aren’t going to be able to work at the other facility
because there going to be at one nore days of the week
than they are now. That’s going to end up resulting in a
decrease in incone to those patient care technicians
because they won’t have the option of working for two

enpl oyers.
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And the other fallout to that would be that if
facilities have to go to 8- or 10-hour days, then there
suddenly is going to be a shortage of qualified dialysis
staff avail abl e because the enpl oyee who works for ne
Monday, Wednesday, Friday, and then works down the street
at another dialysis facility on Tuesday, Thursday,
Saturday, if the other provider decides to go to five 8-
hour days and they choose that provider, then I'm
suddenly | ess one enpl oyee.

And if you visualize that on a broad |eve
t hroughout the state, it would have a very |l arge inpact
on dialysis providers and enpl oyees, as | explained. So
we very nuch are in favor of a 12-hour work shift with
the appropriate vote and el ection by enpl oyees. W have
many staff who work 12’s and |like that pattern very nuch

We have, the Association, submtted coments
before, so |I’mnot going to repeat those.

And | would stress to M. Broad that while |
very nmuch -- | know | nean this genuinely, that | not
only commend, but | am so appreciative of your desire to
end up with whatever | anguage cones out of this process
bei ng as cl ear as possible, because often it’s not.

But | would rem nd you that our facilities, for

exanpl e, are very different fromhospitals, in that we
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are not open 24 hours a day and we are not open seven
days a week. And as you have heard from many of the

ot her individuals testifying after lunch this afternoon
who represent types of healthcare providers other than
acute-care hospitals, there are many of us that don’'t

fall into the same definitions and the sane categori es.
So pl ease keep that in m nd as you devel op your | anguage.
Sonetines it ends up -- if all the |anguage is based
around hospital requirenents, it ends up causi ng problens
for non-hospital healthcare providers.

So, | would ask, one, that you keep that in

COWM SSI ONER DOVBROWSKI @ We wi | | .

MS. ANDERSON: Okay. Thank you

COVM SSI ONER DOVBROWSBKI ;@ Questions?

COW SSI ONER ROSE: My question of you is how
long is the dialysis treatnent per day?

MS. ANDERSON: Most dialysis patients in
treatnment runs around three and a half hours, on average.

COW SSI ONER ROSE: So, in an 8-hour shift, you
get two; in a 12, you could get three.

MS. ANDERSON: Yes. Yeah. And there are
exceptions, but as a general rule nost facilities do work

12- hour days and treat three shifts of patients in that
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12- hour day. Sonetines nore, sonetines |less, but that’'s
a common rule. It’s a very efficient operating schedul e,
so that’s the nost common pattern you will find.

COW SSI ONER ROSE: Thank you.

COW SSI ONER BROAD: | just have one question
So it’s very common for people -- these
technicians -- to work five 12-hour days over two

enpl oyers?

MS. ANDERSON: It is not unconmmon. | mean,
they’'re certainly not all staff who are doing that. |
agree. | don’t know how they manage to do it, sonme of
them but sonme want the extra income. Sonme feel that
t hey have to have that to afford the cost of living in
t he Bay Area.

And so, yes. It’s not true of every staff
menber, but it’s true of a surprisingly |arge nunber of
t hem

COW SSI ONER BROAD: Are you unduly concerned
that your facility m ght be getting the person on their
fifth 12-hour shift?

MS. ANDERSON: Well, every facility is concerned
of that, just depending on the day and the tinme of the
week. | think that -- | can’t speak for every dialysis

provi der, but the safety is overwhelm ngly the nunmber one
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concern in our facilities because it is, in fact --
dialysis is very technical, of nedical treatnment, and it
is possible to do harmto a patient in the dialysis
facility. There are many, many, both state and federal,
regul ati ons designed to ensure safety, and that is the
primary concern of every dialysis provider that I know.

So, yeah, there’'s a concern, and we watch for
that. And if we felt that there was a real concern about
the safety of a particular enpl oyee, we would talk to
t hem about that.

COW SSI ONER DOVBROWSKI ;@ Anybody el se?

(No response)

MR WNN:. M nane is Tinmothy Wnn. [|’ma
manager of respiratory care for Children’s, Oakl and.
You’ ve already heard from several of ny staff, and
probably one additional one. [|I’mnot going to reiterate
alot --

COWM SSI ONER DOVBROWSBKI :  We woul d appreci ate
t hat .

MR. WNN: -- of what's already been said today.

(Laughter)

MR. WNN: O her than that | amgoing to
reiterate two words, and those are choice and

flexibility. | think those are the paranmount discussion
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here today.

| will say that it will be an undue hardship on
t he healthcare industry, and particularly ny departnent,
to have to accommodate 8-hour shifts. | will |ose staff
menbers, and it currently takes nore people to
accommodate an 8-hour format than a 12-hour format.

You’' ve heard today that there are limted
resources and workforce and all that out there, which is
very true.

The other is, is | wanted to comment on a | ot of
what’ s been di scussed here by M. Broad with the
addi ti onal overtime and whet her we accommpdate soneone’s
wi sh not to work overtime and acknow edge their deci sion.
And that’'s absolutely true. A lot of times, I wll nake
t he decision that, you know, there won't be any overtine,
“You’ ve been here for 12 hours; even if you wanted to
stay overtinme, you need to go honme.” And | just wanted
to make that point.

So, thank you very mnuch.

MR. WATTS: My nane is Brent Watts, and |’ m a
respiratory therapist at Children’s, Oakl and.

My comments have already been stated nultiple
times.

| actually found it interesting that sone
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institutions in the state decided to sonmehow circument
the law or try to do so by, you know, these very
interesting maneuvers they did in the twelfth hour of

| ast year, not to conply with the | aw.

In my institution, we have been on 12-hour days
for like ten years, eleven years, and it’s worked very
well in ny departnent as a whole. And the decision to
beconme 12-hour staff people was made twi ce, as other
i ndi vi dual s have already stated.

So, it would becone difficult for us to switch
back to the 8-hour format, one, because of our -- we work
in every departnment in the -- nost every departnent in
the hospital. And we do the transport role and ot her
activities that don't really I end thenselves to a strict
adherence to a tinmetable for conpletion of our duties.
And that’s never been a problem before; there’ s always
been the flexibility to finish a task that was very
necessary to be conpleted, whatever tinme we were doing
t hat .

That’s all | have to say.

COW SSI ONER DOVBROWSKI ;@ Thank you

Anybody el se on the 12-hour day?

(No response)

COWM SSI ONER DOVBROWSKI :  Okay. Let’s
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transition to the advanced practice nurses. And again,
"Il say as | said this nmorning, we do not need to hear a
nunber of personal stories. |It’s nowtwo o’ clock in the

afternoon. So, if we could keep this on point to the

proposal as opposed to people’s individual |ives, that
woul d be very hel pful, | think, fromthe conm ssioners’
Vi ewpoi nt .

Let’s see. I'mgoing to take a little guessing

here about who wants to be on this. MalcolmTrifon,
Naomi Newhouse, Sandra Schmit, Laurie Tright, Linda
Terabasi, Terry Biehl, Ken Sulzer. Have |I m ssed
anybody?

MR. SULZER: We have, on a separate panel,
advanced practice nurses.

COW SSI ONER DOVBROWSKI @ This is the advanced
practice nurses.

MR. SULZER. We'll be on a separate panel from
t he heal t hcare providers.

COW SSI ONER DOVMBROWSKI ;@ Well, they're both --

you're both going to be up here at the same tine.

Tont?
MR. RANKIN: Yeah. | just have a favor to ask,
because, actually, 1’ve got --

COW SSI ONER DOMBROWSKI @ Do you want to go
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first?

MR. RANKIN: | would, yes. And nmy statenent’s
about two m nutes.

COWM SSI ONER DOVBROWSBKI :  That’s fine. That's
fine.

Just |ike -- yeah.

MR. RANKI N:  Tom Rankin, California Labor
Feder ati on.

We’' ve been through this issue in many areas, and
| just want to once nore state our position to you, that
you have absolutely no statutory authority to create
exenptions here. The statute is very clear. These folks
are registered nurses. There is no exenption that can be
created except by the Legislature.

And we made the rule to reach agreenent on sone
classifications. W’ ve had | ong discussions on this.

You said you don’t have the authority to do it,
so | don’t quite understand why you're taking up this
i ssue.

Thank you.

MR. TRIFON: My nane is Malcolm Trifon. [|I’ma
seni or counsel with Kaiser Permanente, and today |I'm
representing Kai ser Permanente as well as the California

Heal t hcare Associ ati on. We are menbers of the
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Associ ati on and our views are consistent with the other
menbers of the Association on this issue of advanced
practice nurses.

And | think it’s -- | want to make it very clear
at the beginning that we’'re not asking the Conm ssion to
create new law or to do sonething that is not authorized
by AB 60. All we’'re asking you to do is to interpret the
provi sions of AB 60, which we believe does not change the
application of the professional exenption to advanced
practice nurses.

The | anguage in AB 60 that registered nurses
“enpl oyed to engage in the practice of nursing” are not
exenpt fromthe coverage under the wage orders was
intended to apply to registered nurses perform ng the
basic functions of registered nurses within their scope
of practice under the Business and Professions Code. And
| think it’s very inportant to | ook at the prior |aw as
well as the history of AB 60.

Basical ly, pursuant to AB 60, Section 515(f) of
t he Labor Code, and the interim-- IWC InterimWge Order
2000, Section 3(B), states that registered nurses
enpl oyed to engage in the practice of nursing may not be
consi dered exenpt professional enployees unless they

individually neet the criteria established for the
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exenption as executive or adm nistrative enpl oyees. This
represents only a very slight change fromthe prior |aw,
enconpassed in Wage Order Nunber 5-89, which provided
that registered nurses could not be considered exenpt
prof essi onal enpl oyees unless they individually net the
adm ni strative, executive, or professional criteria
described in that wage order. And what happened with AB
60 was to renove that | anguage about professional
criteria for individual nurses.

And the legal interpretation of Wage Order 5-89
is that regular registered nurses were not exenpt
pr of essi onal enpl oyees unless they so qualified on an
i ndi vi dual nurses, but that advanced practice nurses did
qualify for that professional exenption

So, our position is that the effect of AB 60 was
to codify Wage Order 5-89 and preclude registered nurses
working within their registered nurse |license from
qualifying for the professional exenption in any manner.

And it’s inportant to note that AB 60, as
i ntroduced by Assenbl yman Wally Knox, used the term
“regi stered nurses” in the subsection dealing with the
regi stered nurse exenption issue. Thus it seens apparent
that the Legislature s subsequent addition of the words

“registered nurses enployed to engage in the practice of
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nursing” was intended to limt the professional exenption
preclusion to registered nurses engaged in basic nursing
practices, but not to change the law with respect to
nurses engaged in the advanced practices pursuant to

ot her sections of the Business and Professions Code. And
this applies to nurse anesthetists, nurse m dw ves,
clinical nurse specialists, and nurse practitioners.

Ot herwi se, there would have been no reason for the
Legislature to add to Labor Code Section 515(f) the
limting words “regi stered nurses enployed to engage in

t he practice of nursing.”

And we contend that this interpretation is
consistent with the Labor Conm ssioner’s interpretation
of the professional exenption, as set forth in the chief
counsel for the Comm ssion’s -- in his nmeno of Decenber
13, 1999, in which he states, on Page 21, as was the case
under the I WC orders, “Section 515(f) provides that the
pr of essi onal exenption section shall not apply to
regi stered nurses.” However, that neno does not make any
reference to any change in the exenpt status of advanced
practice nurses by reason of AB 60.

And | think that evidence that advanced practice
nurses are not engaged in the practice of nursing within

t he meani ng of Section 515(f) is evident froma

GOLDEN STATE REPORTING
P. 0. BOX 5848
Monterey, CA 93944-0848
(831) 663-8851



10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

160

conparison of the work perforned by registered nurses and
t he work perfornmed by advanced practice nurses. And

you' re going to hear fromothers who are actually engaged
i n advanced practice nursing duties nore on basically
what they do.

And very briefly, a registered nurse is limted
by the Business and Professions Code to a scope of
practice that involves providing for basic nursing care.
And that’s outlined in our subm ssion to you, and it’'s in
Code Section 2725. And these duties are generally
perfornmed under the direction and orders of physicians or
other licensed healthcare providers. It typically, very
briefly, involves nonitoring patients’ vital signs;
ensuring the safety, confort, personal hygi ene, and
protection of patients; the adm nistration of nedication;
performance of certain kinds of tests, including blood-
drawi ng; and basically observation of signs and synptons
of illness, reactions to treatnent, general behavior,
physi cal condition, and appropriate foll owup care.

But, in contrast, while advanced practice nurses
are registered nurses, their scope of practice far
exceeds the basic practice of nursing described above,
based on their advanced education, training, and

certification. Essentially, advanced practice nurses’
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duties nore closely resenble and overlap the services
provi ded by physicians and ot her clearly exenpt

prof essi onal healthcare providers than those provided by
registered nurses. And inportantly, a registered nurse

| icense does not permt a registered nurse to performthe
functions of an advanced practice nurse. And the

Busi ness and Prof essions Code specifically prohibits a
regi stered nurse fromperform ng the services provided by
advanced practice nurses w thout the required
certifications specified in the Code.

And essentially, a nurse anesthetist is
certified to adm ni ster anesthesia in the same manner as
an anest hesi ol ogist, and that’s her primary duty. A
nurse-mdwife is certified to deliver babies and provide
prenatal and post-partum care that normally would be
provi ded by a physician. Clinical nurse specialists are
certified to provide expert clinical practice and ot her
care, and they must nmeet advanced education requirenents
at the graduate level, just as the other advanced nurses
are required to do. And nurse practitioners are
certified to provide primary and urgent care to patients.
And they are -- in their absence, the work that they do
woul d be provided by a physician or a physician

assi st ant.
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Addi tional distinctions between registered
nurses and advanced practice nurses include recognition
that their services are considered professional services
that are eligible for Medicare reinbursenment, the
requi renment that advanced practice nurses be privileged
and credentialed in the same manner as a physician in
order to practice in healthcare facilities, and the
coverage of advanced practice nurses by reporting
requi renents of federal |law for reporting to the National
Practitioner Data Bank. And furthernore, advanced
practice nurses, |like physicians, give orders to
regi stered nurses.

And it’'s our position that it’'s clear fromthe
above differences in practice specified in the Business
and Professions Code that advanced practice nurses do not
“engage in the practice of nursing” within the neaning of
Section 515(f). Rather, they’ re engaged in delivering
medi cal services that cannot by | aw be provided by a
regi stered nurse, and in the absence of an advanced
practice nurse, would have to provided by a physician.

And finally, one additional basis for our
position that advanced practice nurses were not intended
to be considered to fall within the scope of the 515(f)

provi sion that there’ s no professional exenption for
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regi stered nurses, is that physician assistants, who
perform essentially the same work as nurse practitioners,
and licensed m dw ves who performthe sanme work as nurse-
m dw ves, are not covered by Labor Code Section 515(f),
and both qualify for the professional exenption. It
woul d make no sense for the Legislature to deny the
application of the professional exenption to nurse
practitioners and nurse-m dw ves, based solely on the
fact that they happen to be registered nurses, and all ow
t he professional exenption for physician assistants and
l'icensed m dwi ves who are not registered nurses but
perform the sanme basic functions under different

| icensure and under different provisions of the Business
and Professions Code.

And finally, | want to say that Kaiser
Permanente is the | argest enployer in the State of
California of advanced practice nurses. And the inpact
of any kind of a conclusion that advanced practice nurses
are not exenpt as professionals could quickly affect the
cost-efficient quality of care that Kaiser Pernmanente
provides and could lead to the substitution of their

services by having to use physicians.

Thank you.
COWM SSI ONER DOVBROWSKI : | want to just make --
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we’ ve heard, obviously, M. Rankin speaking at this
point. So, fromthe chair’s position, I’mjust going to
direct counsel to find out and give us her opinion on the
| egal question of this before we take any action.

So -- okay. Go ahead.

MR. SULZER: Good afternoon, Chairman Donmbr owski
and menbers of the Comm ssion. |’m Ken Sul zer. |’'m
partner with Seyfarth, Shaw, Fairweather & Ceral dson.
Today | represent the California Association of Nurse
Anest hetists, the California Nurse M dw ves Associ ati on,
and the California Coalition of Nurse Practitioners, as
well as Clinical Nurse Specialists. Wth me to answer
any questions fromthe Conm ssion are Deborah Hai ght,
fromthe Nurse Anesthetists; B.J. Snell, fromthe Nurse
M dwi ves; Susie Philips, fromthe Coalition of Nurse
Practitioners; and Laurie Twight, fromthe Clinical Nurse
Speci al i st s.

Rat her than go over again sone of the |egal
points M. Trilon (sic) nmade, |1'd like to address real
qui ckly a couple of points made by M. Rankin.

We di sagree on the process. The IWC has every
power and is enabled to certainly say sonething in its
“Statenment as to the Basis,” or even, if necessary, in a

wage order to clarify what “registered nurses engaged in
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t he practice of nursing” neans.

The I'WC has already nade very simlar
clarifications of statutory | anguage. A couple exanples:
The seventh day in the workday was supposed to be paid at
double tine. WelIl, it meant seventh consecutive day. It
didn’t say that in the statute; the IWC clarified it
correctly. The collective bargai ning agreenents, they
wer e supposed to have prem um pay for every overtime hour
wor ked. Well, “every overtinme hour worked” under AB 60
meant over 8 hours. CObviously, that isn’t what it neant,
and the IWC clarified it and said it’s whatever the
col | ective bargaining agreenent says is overtine hours.
Now, it’s a union issue, a no-brainer. There was in
manuf acturing a -- whether you could have -- incur
overtime after 10 hours and still have the benefit of the
four 10°s. That was a clarification made by the
Comm ssi on.

This is the sane type of clarification of
statutory | anguage that is clearly within the purview and
exactly what the IWC is supposed to do. That’s not to
say we are not, as Tom Rankin said, in discussions with
various | abor organizations regarding this issue.

A coupl e of quick points on nurse anesthetists,

to tell you who we are. They require two and a half
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years of specialized training. They require a master’s
degree. They have to take a national nurse anestheti st
certification exam They nake about -- average about
$90, 000 a year. They don’'t fall into that class of
overwor ked, exploited enpl oyees whomthe IWC is charged
with protecting. They' re governed by Article 7 of the
Busi ness and Professions Code. Article 6, which talks
about registered nurses, doesn't tal k about nurse
anesthetists. It doesn't talk about nurse m dw ves, it
doesn’t tal k about nurse practitioners or what they do:
anest hesia services, primary and urgent care, for the
nurse practitioners, and delivering babies. None of
those are within the traditional definition of nursing.
If you look it up in the dictionary, it doesn't say
del i vering anesthesia, when you | ook up “nursing” or
“nurses.”

And that’s the common neaning of this statutory
| anguage, and | don’t think anybody thinks that the
Legi slature neant to include these people, just |like they
didn’t nean the seventh day in a workweek, if that’'s the
only day you worked, you were supposed to get double
time. | think it falls in that same category.

The APN s are different for additional reasons.

They can have their own practices. Registered nurses
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don’t have their own practices. They can’'t set up a
practice. APN s get direct third-party insurance

rei mbursenent; registered nurses don't. APN s are nore
i ke doctors and nedical -- direct nmedical providers,
which they are. APN s nmust also report to the Nationa
Practitioner Data Bank. RN's, regular registered nurse
with a regular registered nursing |icense do not have to
do that, because they' re doing different things.

To expand a little bit on what M. Trilon (sic)
said, the Legislature did use the limted term
“registered nurses.” It could have used other terns if
it meant to include these people, who are, obviously, set
forth in our Business and Professions Code. They didn't
do that.

If it’s, at a mninmm unclear, the IWC
certainly has the power to clarify it one way or the
other. | think the obvious clarification would be that
the APN s are not neant to be included.

And typically, when people have conversations in
the industry, when they say, “What are you?,” they don’'t
say, “I"ma registered nurse.” They say, “I’ma nurse
anesthetist.” There's a difference in the way the
i ndustry tal ks about these people. You can use that to

interpret the |anguage of the statute very, very easily.
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A related point to one thing M. Trilon (sic)
is, the services are beyond what regi stered nurses give.
In fact, with respect to nurse anesthetists, nurse
practitioners, and nurse mdw ves, there's very little
overlap to what they do with regul ar registered nurses.
They do different things that physicians -- that normally
physi ci ans do. Physicians deliver babies, physicians
del i ver anesthesia services, and physicals do direct
primary and urgent care. They are replacenents for those
peopl e; registered nurses are not. That’'s why they are
different and different types of regulation is justified.
And, in fact, that was the state of the | aw before.

And nothing that the Legislature did in 515(f)
says that should change. The advanced practice nurse
system wasn’t broke. Nobody in the Legislature decided
to fix it or change it. And we sinply need the IWC to
clarify it, like other things that are a little bit
unclear in AB 60.

The practical effect on ny clients, the
Coalition of the Nurse Practitioners, Nurse Anesthetics,
Nurse M dw ves, and CNS s thenselves is the job market.
Hospital s and heal thcare providers fear these massive
overtinme liabilities for violating the overtine | aws.

The answer to that has been nurse m dwi ves and nurse
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practitioners have already have their jobs cut. Sone of
t hem have already been replaced. Nurse anesthetists
under stand and have been told that, absent clarification
of this issue, they will be replaced, because the other
peopl e who deliver anesthesia services,
anest hesi ol ogi sts, are exenpt. O her people who do
primary care |like a nurse practitioner, physicians

assi stants, are exenpt. O her people who deliver babies,
licensed m dwi ves who happen not to be nurses, are exenpt
professionals. To do otherwise would |lead to an absurd
result, and the Legislature just didn’'t intend that. And
this is exactly the sort of thing that the I W can
clarify very, very easily, without -- without fear of
violating AB 60.

And anot her point to make for nmy clients, but

the nurses thenselves are -- the advanced practice nurses
thenmselves -- is this doesn’'t affect -- it’'s not a union
issue, it’s not a nonunion issue. It doesn’t -- whether

they' re professional or not doesn’t effect their ability
to unionize or organize a union if they so choose. It
does not affect the rights of their |abor organization to

organi ze or attenpt to organize any advanced practice

nurse group at all, one way or the other. And it’s not
an i ssue that has any of that at play. And that -- I'm
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saying that for the edification of sone fol ks whom we
tal ked to who think that woul d have sone | egal effect on
their ability to organize. It does not, and | don’t

t hi nk anyone on the Conm ssion thinks that it does.

The last point -- 1’1l be brief, because you’ve
heard a | ot about patient care and continuity of care --
t hese people do need -- they are, quite frankly, above
your regular healthcare providers. Sonetinmes they' re
there instead of a doctor, there just isn’'t a doctor
that’'s available. And they' re the head cheese dealing
with this nmedical crisis. They can’t go honme when their
8-hour shift is over or their 10-hour shift is over or
their 12-hour shift is over. |It’'s even nore critical
that these people be available. And while it’s
i nfrequent that people would work generally nore than 12
hours, it is regular and it is necessary.

And if the IWC or whatever restricts them they
w Il basically be priced out of the market and repl aced
by physicians’ assistants, anesthesiologists, or |icensed
m dw ves or OB- GYN doctors.

So, they’'re in a different situation than
registered nurses. | think the term “regi stered nurses,”
as used in AB 60, is pretty clear that it nmeans Article 6

regi stered nurses and nobody el se.
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And |’ ve got a good anecdote, but we’ve heard
some, so I'll save it. 1’1l put it in witing. Youl
get it.

And | just want to thank you for your indul gence
and urge you to consider very closely our comments.

COW SSI ONER BROAD: M. Sul zer, you and M.
Trifon both nade the point that prior to the passage of
AB 60, advanced practice nurses were treated as exenpt.

MR. SULZER: Yes, sir.

COWM SSI ONER BROAD: Under what authority were
they treated as exempt? WAs there a court case? Was
there an interpretation of the Labor Comm ssioner? How
did you arrive at that concl usion?

MR. SULZER: | don’'t know the answer, but that’s
how t hey were treated, as professionals, under the
pr of essi onal exenption. | don’t know if there's a case
t hat says they are professionals.

But one thing to add, that there is a context to
this. There's a federal -- you know, anal ogous federal
law. | realize it’s different, but the analogy is, both
the federal |aw, the Departnent of Labor, and the state
law think that registered nurses, basic registered
nurses, are a close question. The State of California

says registered nurses are not exenpt, and they’re not.
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The statute’s clear on that, no question about it.

Federal |aw made that a close call the other way and said
that they are, they' re professionals. Neither of them
suggested that advanced practice nurses were even a close
question, that they should qualify for the professional
exenpti on.

| can’'t cite it for you. 1’'Il try to do it in
sone supplenmental witten materials. There s sone |aw
suggesting, you know, advanced practice qualify for the
pr of essi onal exenption. And they're treated that way
generally in the industry.

COW SSI ONER BROAD: M. Chairman, | woul d just
ask, because | know M. Locker is here, chief counsel at
DLSE, that perhaps after the witnesses are through
testifying on this, that he m ght cone forward and j ust
say what the -- how they did treat these people prior --

COW SSI ONER DOVBROWSKI @ One of the things --
you were out -- | asked our counsel to take the question
of what’'s our authority in this area. And naybe we could
just put that with their -- and get that information all
to the Comm ssion --

COW SSI ONER BROAD:  Okay.

COWM SSI ONER DOVBROWSKI @ -- if that’s al

right.
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COW SSI ONER BROAD: So we’' |l ask M. Locker to
send us a letter on that?

COW SSI ONER DOVBROWSKI @ Wel I, he can do that
or from Marguerite, whichever way it works best for both
of you, just to get the information to the conm ssioners.

MR. SULZER: Yeah. And additionally, on the IWC
poi nt, when AB 60 was being fornulated -- you can ask
sone of the clients, but they were told by |egislators
t hat, you know, we can’t change the | anguage, but it
doesn’t nean the advanced practice nurses, that the IWC
is the appropriate body to bring this before. And that’s
what our clients were told, and that’s why -- that’s one
reason why we are here.

COWM SSI ONER BROAD: Before we | eave your
testinmony, M. Sulzer, let me just run through a little
bit of the |egal analysis here.

The section that you re referring to, 515(f) --

MR. SULZER: (f).

COW SSI ONER BROAD: -- says that in addition to
the other requirenents to be treated as exenpt, you're
not exenpt, however, if you' re a registered nurse engaged
in the practice of nursing. Wre we to interpret that
section to not include advanced practice nurses, would

you agree with ne that advanced practice nurses would
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t hen have to qualify as exenpt professionals under sone
ot her provision of the wage orders?

MR. SULZER: Yes.

COW SSI ONER BROAD: They’'re not automatically
exenpt .

MR. SULZER: Yes.

COW SSI ONER BROAD: Okay. So, that would be
the provision of the wage orders that refers to | earned
professionals. |s that correct?

MR. SULZER: That’'s right.

COW SSI ONER BROAD: All right. So, therefore,
in order for themto be treated as exenpt, there woul d,
under
-- well, let nme withdraw that for a second -- that
| anguage defining “learned professionals” remains the
same in the wage orders now and was not affected by AB
60. |Is that correct?

MR. SULZER: Just -- is that a question?

COW SSI ONER BROAD:  Yes.

MR. SULZER: Well, what is the answer? You --

COW SSI ONER BROAD:  Well, 1 don't --

MR. SULZER: | don't have it in front of nme. |
don’t think so.

COVM SSI ONER BROAD: | don't think so either.
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So, the real questionis, it all boils down to -- even if
we did this -- is how has the Division of Labor Standards
Enf orcenment interpreted that same section in the past.
And if they’'ve come to the conclusion that they’ re not
exenpt, then doing what you ask us to do will actually
not acconplish anything because they' Il still remain not
exenpt, but under a different analysis. And that’'s --
that’'s the point I want to | eave you wth.

MR. TRIFON: 1'd |like to respond.

| think the way | would interpret 515(f) is that
it is intended to apply only to registered nurses engaged
in nursing. And I think that under -- and I -- again,
like M. Sulzer, | can’t cite you right now any cases
where there was a finding specifically that advanced
practice nurses are exenpt or not. |’mnot aware of any
cases. | would be glad to do sonme research on that and
provide it -- provide it to you. But it was never
something that was -- |’maware of, in ny practice of
enpl oynent | aw -- was ever chall enged under federal or
state |law, that advanced practice nurses were exenpt.

But | think that 515(f) was always intended to
deal with registered nurses, and AB 60 is an attenpt to
clarify that there’'s just no way a registered nurse

engaged in the practice of nursing can get the

GOLDEN STATE REPORTING
P. 0. BOX 5848
Monterey, CA 93944-0848
(831) 663-8851



10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

176

prof essi onal exenption. And | think that was the full
focus of it.

So, | would think that advanced practice nurses
are exenpt under other provisions of the |aw, as
professionals. This -- we’'re just dealing with
regi stered nurses engaged in nursing, and they would fit
within the other definitions of the exenption.

COW SSI ONER BROAD: Thank you.

MS. SCHMT: H . MW nanme is Sandra Schmt, and
|’ma certified registered nurse anesthetist. | work at
t he Kai ser Oakl and Medical Center.

It's inportant for me to maintain ny
prof essi onal status and essential for ne to keep ny
exenpt status. Although ny practice was built on
nursing, the services that | provide are beyond the basic
scope of the basic practice of nursing. | have advanced
education which permts to exercise independent judgnment
in managi ng patient care. | was hired to provide
anest hesia services. The services | provide are
consi dered professional service. In nmy practice, | am
exenpt and |’ m used interchangeably with physician
anest hesi ol ogi sts. We work a lot of different shifts,
depending on the clinical setting. A nurse cannot

replace me, only another nurse anesthetist or an
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anest hesi ol ogist is qualified to performthe services
that | provide.

Physi cians are afforded a professional
exenption, and it’s essential that | be able to maintain
my professionally exenpt status. |If | were to |ose ny
pr of essi onal exenption, prem um pay for overtinme hours
worked will require that ny enployer limt nmy flexible
work schedule. And additionally, I'Il lose the econonc
advant age that | have over physicians, which would
t hereby create an inpetus for ny enployer to hire
physi ci ans instead of nurse anesthetists.

MS. NEWHOUSE: | won’'t bore you -- you’'ve heard
this a hundred tinmes -- but | wanted to make a couple
poi nts about the nurse m dw ves.

COW SSI ONER DOVMBROWSKI : Pl ease identify
yoursel f.

MS. NEWHOUSE: Naom Newhouse, certified nurse
m dwi fe, chair of the peer group for northern California
nurse m dw ves at Kai ser Permanente Medical G oup.

We have several avenues to the profession that
woul d -- does not include a nursing track. And that is
sonet hing we need to make sure you understand. W have
prof essi onal people that will walk into a graduate

program at UCSF, for exanple. A student right now that |
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have is also in this program She has a bachelor’s and
master’ s degree in business and has entered this program
to beconme a nurse mdw fe. And when she’'s done, she wl
have an RN that is only accessible if she finishes the
program only it will be applied to her practice of
mdw fery. It’s one of nursing school and two years of
graduate training in nurse mdw fery and OB- GYN nurse
practitioner training. So when she’s done, she’'s a nurse
m dwi f e.

Li censed m dwi ves can go to a programfor a
bachel or’ s degree and becone m dwi ves wit hout the
requi renent of a nursing degree. So, we do not feel that
we have been prepared and we are not engaged in the
practice of nursing. W’ re not enployed for that, as
well. We are enployed to deliver babies in a hospital in
i eu of physician care. When |I'’m sick, a doctor replaces
ne.

DR. VAN MEURS: W nane is Krisa Van Meurs. |'m
a newborn intensive care doctor at Lucile Salter Packard
Children’s Hospital at Stanford. | want to speak in
support of the exenption of advanced practice nurses from
AB 60. | have worked with neonatal nurse practitioners
for the | ast eighteen years, for about eight years in

Washington, D.C., and the |last ten years here in
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California. | see neonatal nurse practitioners as fellow
professionals caring for critically ill babies.

The intensive care nursery is a very | abor-
intensive field as the care of infants has becone nore
conpl ex and technical over the |last years. Nurse
practitioners have becone inportant as physician
extenders. They assess, diagnose, wite orders,
prescribe medication, and treat patients in an
i nt erchangeabl e manner with physicians. You wll see
themin the delivery roomresuscitating newborn infants,
doi ng the sane technical procedures that a physician
woul d do, putting in chest tubes, intubating babies,
managi ng a breat hing machi ne. They al so di agnose and
treat infants.

| f neonatal nurse practitioners were not exenpt
from AB 60, they would be unable to continue to function
in the same manner. |In our attenpts at Packard to
conformwth AB 60, the MD nursing -- nurse practitioner
staffing pattern of our unit would change drastically,
with a major inpact on patient continuity and quality of
care.

| perceive that if the exenption of advanced
practice nurses from AB 60 does not occur, many nurse

practitioners will either seek enploynment in state or
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county institutions that are exempt from AB 60 or | eave
the state. And there -- we have nine nurse practitioners
in our institution right now Several of them previously
lived out of state and are investigating |eaving the
state so they can continue the sanme kind of practice.

In summary, | see neonatal nurse practitioners
as fellow professionals who performa critical service to
intensive care units across the state. AB 60 threatens
to disrupt the high quality nedical care that we’'re able
to deliver right now

MS. SCHNEI DER-BI EHL: My nanme is Terri
Schneider-Biehl. |’'ma neonatal nurse practitioner down
in San Diego, at Children’s Hospital and Health Center.
|’ ma neonatal coordinator for the NNT group. As you can
tell, we do nore nedical care than we do nursing care. |
have not actually done nursing care in over seven years.

We provide nedi cal managenent during a 10-hour
day shift, but we al so provide enmergency nedi cal
managenent during a 14-hour night shift, which nmeans we
don’t actually have to be up and in the unit. W have
the possibility of sleeping if the unit is quiet, but we
are there for emergency back-up. We also provide on-cal
status for enmergency neonatal transport.

And one of the other things that differentiates
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us from bedside nursing is that we provide education for
the nursing staff, for other hospital staff. W speak at
nati onal conferences and also internationally.

We try to provide, at least at Children's
Hospital, the flexibility of putting us into our regular
hours of week. We try to keep a 40-hour wor kweek.
Sonetines that’s not possi ble when you're speaking
internationally and you' re gone for two weeks. W just
pay whatever we need to. Wth -- currently right now, we
are short of physicians and nurse practitioners, and we
don’t require mandatory overtinme. But if you're called
out at 6:00 a.m to go on a transport where you have a
fixed wing up to Spokane, Washi ngton, for a cardiac kid,
you wi Il not be back until you ve worked 24 hours. What
we offer is that we’'ll either pay them overtine, or, when
t hey get back, they can have what woul d be the overtine
hours but taken off, that ampount of time off, the next
wor kday. So, we provide flexibility based on an
exenption, not based on an 8-hour workday.

M5. KING H . I1’mDonna King. |I’ma pediatric
nurse practitioner fromChildren’s, San Di ego.

My role is alittle bit different than Terri’'s

in neonatal. However, we do -- again, as you ve heard
already a couple of tinmes -- follow the nmedical nodel, in
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that we work with the physicians as supervisors, but we
al so do many ot her procedures and managenent t hat
physi ci ans do. Anot her registered nurse would not
replace me. When | leave nmy 12-hour shift, a physician

replaces nme, basically.

If 1"m asked to do overtine -- nobody really
asks nme to do overtine -- if I"’min the mddle of a
patient work-up and | need to stay, | do that, and then |

flex my hours accordingly.

Primarily, we're |licensed, certified annually as
nurse practitioners. And the role is totally different
than with a registered nurse in that we do -- we are not
directly involved in nursing care.

Thank you.

MR. LOOSE: Good afternoon, M. Chairman and
comm ssioners. M nane is David Loose. | represent the
Associ ation of California Nurse Leaders, an organization
that represents nurse executives that hire CNS' s.

We respectfully request you to reauthorize the
pr of essi onal exenption eligibility for advanced practice
nurses, including CNS' s, clinical nurse specialists.

Hi storically, prior to AB 60, CNS' s, |ike other
advanced practice nurses, were eligible for professional

exenption from wage and hour requirenents under both
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federal and California | aw due to advanced preparation
and education, certification, and | evel of patient care
services. A clinical nurse specialist is a registered
nurse who has received advanced educati on and functions
in the role of expert nurse clinician, educator,
researcher, consultant, and clinical |eader. Cinica
nurse specialists may manage individual patients or
specific patient populations. CNS s may be experts in
managi ng age-specific popul ations such as pediatrics,
adult, or geriatric popul ations, or specific body systens
or di sease processes such as di abetes, orthopedics,
respiratory, or cardiovascular. Regardless of the
popul ati on, the CNS applies advanced clinical know edge
and expertise to their practice.

On July 1st, 1998, the Board of Registered
Nursi ng adopted regul ati ons mandating all individuals
hol di ng thensel ves out as CNS's to be certified by the
Board. The certification requirenents include that the
CNS possess a master’s degree in nursing or a related
clinical field. This educational requirenent exceeds
t hat of other APN s by the Board of Regi stered Nursing.
Currently, there are 1,298 certified clinical nurse
specialists in the State of California. And this nunmber

will continue to grow, as the certification process has
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been in effect for only a year and a half.

As an expert nurse clinician, the CNS performns
advanced assessnment and utilizes advanced critical
t hi nking skills while working collaboratively with a
variety of interdisciplinary team nenbers. The CNS acts
as a resource to the nursing staff, patients, and
famlies. The CNS provides clinical |eadership to the
heal t hcare team t hrough the application of this advanced
knowl edge and clinical expertise. This clinical
| eadership may take the form of individual patient
managenent, patient popul ati on or system nmanagenent. A
clinical nurse specialist works closely with physicians
yet functions in an independent capacity in providing
direction and case nmanagenent for many aspects of patient
care.

Flexibility in the day-to-day work schedule is
crucial to allowing the clinical nurse specialist to be
responsive to the changi ng and sonetimes unpredictable
needs of patients, famlies, staff, and physicians. The
need of a patient or famly nenber for the advanced
knowl edge and clinical skills of a clinical nurse
speci alist does not, by its very nature, cone on a
routi ne schedul ed basis. CNS s nust be able to intervene

when critical or urgent patient care needs arise. The
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flexibility of scheduling which acconpanies the
pr of essi onal exenption allows for expansi on and
contraction of work hours based on these changi ng needs.

The clinical nurse specialist role evolved out
of this need for flexible application of advanced nursing
knowl edge and advanced clinical skills to patient care.
The conpensati on that acconpanies this role is
commensurate with the flexibility and professional nature
of the role and puts CNS's on an equal level w th other
m d-1 evel providers and ot her advanced practice nurses.
Clinical nurse specialists are advanced practice nurses.
Advanced practice nurses are recogni zed as professionals
provi di ng professional services in federal |aw allow ng
the CNS to obtain reinbursenment from Medicare for
specific patient care services. |In many states, CNS s
al so have regul atory endorsenment for prescribing of
phar maceuti cal s.

As the CNS role in the State of California
continues to becone defined by the Legislature and the
Board of Registered Nursing, furnishing privileges
currently held by other advanced practice nurses in the
State of California my expand to the CNS role.

On behalf of the Association of California Nurse

Leaders, | appreciate your consideration of this
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testinmony in support of reauthorization of the
pr of essi onal exenption eligibility for advanced practice
nurses, including clinical nurse specialists.

Thank you.

COW SSI ONER DOVBROWSKI ;@ Any ot her witnesses?

Bar bar a Bl ake.

MS. BLAKE: Yes. Good afternoon. | am Barbara
Bl ake, the state secretary for UNAC. W represent 11,000
regi stered nurses, advanced practice nurses, and
physi ci an assistants in southern California. Qur |argest
enpl oyer is the Kaiser system

We did a survey of our registered nurse
practitioners at the beginning of the year, and they
voted overwhel m ngly that they did not want to be exenpt
from AB 60 or whatever overtinme provisions are provided
for them

We took the position at the January 28th neeting
that if you are | ooking at advanced practice nurses, you
shoul d take themon a certification-by-certification
basis. The Board of Nursing recognizes them as each
i ndividually separate areas of practice and grants them
separate certification

And if they are not nurses, | question why

they’' re under the Board of Nursing.
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But aside fromthat, | think that there are sone
of the advanced practice nurses that may have different
areas of practice, like the nurse m dw ves, that nake it
appropriate to pull themout fromthe overtine
provi sions, but definitely not the RNP's. And that is
the position for my organization.

MS. HUNTER: Hello. M nanme is Tricia Hunter.
| represent the Anmerican Nurses Association, California,
am a registered nurse, forner Assenbl ywoman, and al so had
the opportunity to serve on the Board of Registered
Nur si ng for eight years.

Qur Association does actually support the
exenption for the advanced practice nurses, but | need to
clarify some coments that have been made in testinony
t hat need to be considered as you proceed in this. And
again, if this is not the appropriate body to receive
this exenption, we are going to be working with them for
| egislative relief.

We are very proud of the fact that advanced
practice nurses are registered nurses. And we believe it
is -- you have to be a registered nurse first to be a
nurse practitioner, and you have to be a registered nurse
to be a certified nurse mdw fe, you have to be a

registered nurse to be a nurse anestheti st.
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| also want to clarify that there is no such
thing as a basic registered nurse, that we’'re al
i censed under Section 2725 of the Nurse Practice Act,
and that the Practice Act goes on to describe an
i ndependent and dependent role, that, yes, there are many
functions that we function under with doctors’ orders,
but that a registered nurse, as they go through their
education role, learns to function independently, because
we believe nursing care is an independent practice from
medi ci ne.

We al so believe that the advanced practice
nurses do, many tines, take the role of a physician, that
their positions, especially as a nurse anesthetist,
interact directly with the physician, that a nurse
anesthetist is the only nurse that has statutory
authority to give anesthesia, the only professional that
has the statutory authority to give anesthesia, beyond a
physi ci an, and so that they absolutely interchange in
their roles.

We al so recognize that a certified nurse
mdw fe, who is the only advanced practice nurse that has
a separate scope of practice, practices definitely
outside the practice of a registered nurse, because they

have a separate scope of practice that clearly defines
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what they do.

We al so recogni ze that advanced practice nurses,
nurse practitioners in particular, have fought very hard,
and we’ ve helped themin that fight, to be able to
prescri be and di spense nedication. W call it
“furnishing” in California.

And | actually carried the bill that allowed
themto be primary care providers, which are both unique
things that a nurse practitioner can do.

But we all function under standardi zed
procedure. And under standardi zed procedure as an
operating roomnurse, | was able to function as a first
assistant. The process of standardi zed procedure allows
me to advance ny practice as a registered nurse. Wen
the Nurse Practice Act was passed in 1974, it gave all of
us the opportunity to have our practice expand as our
careers changed and as our activities changed.

And so, again, | want to say that we believe
t hat based on the -- especially the fact that they do
step into positions that clearly could be filled by
physi ci ans and they interact between those, that they
shoul d have an exenption. And it should have been in AB
60, if it isn't clear that they have it now.

If you determ ne that you can’t give themthat
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exenption, we will help them|legislatively. But we
strongly believe they are registered nurses and are proud
to have themw thin our rolls.

COW SSI ONER BROAD: Bill, can | just ask one
question?

COVM SSI ONER DOVBROWSKI :  Yes.

COW SSI ONER BROAD: Tricia, | just sort of read
t hrough the materials that we have in preparation, and
it’s very clear to nme what nurse anesthetists do, and
it’s very clear to me what nurse mdw ves, and it’'s a
little |l ess clear what nurse practitioners do. |It’s not
clear at all to nme what clinical -- what the other one --
nurse specialists do.

| mean, as a practical matter, what do they do?
Where are they in the system in ternms that we can
understand? They were described, but in ways that could
descri be, you know, three quarters of the workforce.

MS5. HUNTER: | actually haven't gone through the
certification process, so | cannot call nyself a
certified nurse -- clinical specialist. But that is what
my degree is.

Certified nurse clinical specialists function in
all kinds of arenas. One that |'mvery famliar with is,

frequently, they are on victimteans, where they go out
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and provide nental health care and interventions for
victins after there has been sonme kind of trauma. They
function in hospitals in an advanced role, oftentines in
neonatal units, where they are working in replacenment of
t he physician when the physician is gone, actually
working with the nursing staff to make sure that the
nursing staff is famliar with different nmedications or
treatnments or activities that need to be done. They
provide treatnent that would generally be considered
medi cal treatnment. They' re definitely an advanced
practice. They definitely have the educati on.

When | was going through the training, the
bi ggest difference that we defined, although | think it’s
evol ved even farther than that, was that | chose a
clinical nurse specialist degree because | wanted to work
in acute care, and that, at that tinme, generally nurse
practitioners worked in private practice or in primry
care. That isn’t true any nore. | nmean, there are nurse
practitioners in acute care that function as -- for
instance, in surgery, with a surgeon, doing the post-op
care, the pre-op care, the rest of it. There are
certified nurse clinical specialists that do the sane
t hi ng.

Do you want to answer that question?
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MS. TWGHT: Hi. |I’mlLaurie Twight. | ama
clinical nurse specialist, and |I’ve been one for ten
years.

| would agree with you, it is kind of a hard
role to get your hands around, in ternms of verbiage and
words. But really, the best way | can describe it is
t hat we do practice nursing at an advanced | evel and
bridge the gap between nursing and nedici ne that
soneti mes exists.

So, our assessnent skills are at an advanced
| evel , through education and extra clinical hours and
mentorship with advanced practitioners |ike physicians --
could be nurse practitioners, could be other people with
advanced practice assessnent skills.

Anot her thing, you'll see nobst of us -- and this
is a generalization -- nost of us traditionally practice
in an in-patient hospital setting. And we do flex our
hours in terms of working with patients and famlies.
Often our physician coll eagues are quite busy with office
rounds, surgery, seeing patients that are within their
scope of practice to see, and we have patients and
fam | i es who need expl anati ons about their diagnoses,
educati on about how to manage their di sease that often

they would get in a physician office. But we as advanced
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practice nurses provide that education for the patients
and their famlies, which is sonething that sonetinmes
gets left out of -- when you think of physician practice,
you often think you go in, you get diagnosed, you get a
prescription. A lot of what happens in there is also
educati on regarding your disease process and what you can
do to manage it and counteract it, prevent it, inprove
it, whatever the condition.

But that’s the field a little bit -- there’'s a
ot nore to it than that, a lot nore to it than that.

MS. KING | have one --

COWM SSI ONER BROAD:  Sur e.

MS. KING You did a nice job. | wasn’t going
to underm ne you.

|’ ve been both a clinical nurse specialist and
|’ m now currently a nurse practitioner, both in
Children’s Hospital in San Diego, a nurse practitioner --
or a clinical specialist for about five years, going back
to school to get advanced practice specifically in
assessnent of patients and managenent of patients. So,
what | do now varies quite a bit fromwhat | did as a
clinical specialist, although the role overl aps sonmewhat
as to education of staff and famlies.

But if your child s going to the hospital, for
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exanple, I may be the one to cone into the room and say,
“Hi, M. Broad, I'’mthe nurse practitioner. | work with
Dr. Stuckey.” | will exam ne your child, give you ny

assessnment of what kind of managenent is needed, al ong
with the pediatrician, and even wite the orders, perform
sone procedures that m ght be done, and plan for

di scharge, wite a prescription for discharge, and,

again, always in collaboration with the pediatrician, and
the pediatrician also seeing that patient at |east once
during the course of the day.

At six o' clock at night, if your baby has had a
renal ultrasound and the physician is hone having dinner,
|’ mthe one that’s there to say, “M. Broad, the renal
ul trasound was negative.” You don’t have to wait til
morning to find that out -- those kinds of things that
are valuable to ne to be in the hospital for 12 hours.

Does that help a little bit as far as role
differentiation?

COW SSI ONER BROAD: Yeah, but isn’t that what a
nurse practitioner does?

MS. KING Yes. That's what | do as a nurse
practitioner now. But |I didn’t do that as a clinical
speci al i st.

COW SSI ONER BROAD: So, what you were
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describing is what you did then?

M5. KING What | -- | was describing what | did
now. As a clinical nurse specialist --

COW SSI ONER BROAD:  Okay.

M5. KING -- primarily | did teaching, | did
sonme education with famlies, providing specific kinds of
educati on on procedures, also filling in famlies, but
| ess nedically oriented, as far as | never wote orders
as a clinical nurse specialist. | wasn't able to wite -
- to furnish medications or wite prescriptions.

Does that help a little bit?

COWM SSI ONER DOVBROWSKI :  He really wasn’'t --

MS. KING It’s very confusing now.

COW SSI ONER BROAD: Thank you.

MS. HUNTER: M. Broad, the profession has
actually debated -- the profession actually has debated
whet her we did a disservice by creating another category
and didn’t instead try to blend it into nurse -- the
nurse practitioner role with all the requirenents that a
nurse practitioner is required to do, because we’ ve had
confusion with defining the role. W think we know what
the role is, but we’ve had confusion in the public since
it’s -- 1it’s the newest advanced practice role.

There is literature that clearly defines what it
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is, within the five roles that were described by
testinmony that was given earlier. And we can get that to
you.

COW SSI ONER BROAD: Well -- here’s ny question.
Does a clinical nurse specialist spend a fair amount of
his or her day engaging in regular nursing duties?

MS. HUNTER: No, only in collaborating and
hel ping with the staff in devel opnent, in specialty
cases, where you would have a client that needed
addi ti onal help and support at the |level of the clinical
nurse specialist. The clinical nurse specialist would
not be given a patient |oad. They would be comng in and
hel ping the staff with that patient load if there were
clients and di sease processes or fam |y needs that were
beyond the regular role.

M5. TWGHT: We all operationalize the role a
little differently, but a good exanple would be that I,
as a clinical nurse specialist, round with nmy nurses,
physi ci ans, find out about the patients, provide critical
t hi nki ng, advanced assessnent into what that patient
needs froma nursing perspective and sonewhat of a
medi cal perspective, and work indirectly through the
other care providers in getting that acconplished for the

patient.
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Does that make it a little clearer?

So, if I identify a need, | would say to the
clinical staff nurse, “Have you thought about this? What
does it look like? This is what the patient needs,” with
my advanced assessnent skills. And either she -- she
goes about to get it, depending on that need, or | seek
out to get it for the patient.

COWM SSI ONER BROAD: | understand what you're
saying. Fromny vantage point, what |I'’m hearing, it
sounds very much |ike you are highly skilled nurses that
are engaged in supervisorial duties or nmentoring kind of
duties, or some -- it doesn’'t sound to ne like it’'s a
separate scope of practice.

| get delivering a baby as a -- you know, in
ot her words, a registered nurse cannot deliver a baby.
The question is, can a registered nurse do many of the
t hings that you can do? And from our view, the fact that
this is a new area and there’ s sort of nushy distinctions
bet ween categories is not helpful. It actually makes
this process nore difficult for us.

MS. TWGHT: A registered nurse can do parts of
what | do, portions. She is not qualified and trained
and neet the requirenents to do all the role functions as

it’s enconpassed as a whol e.
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Does that -- you can have a registered nurse
who’ s an expert practitioner but doesn’t have the
consultant skills and training to provide that in a --
the research skills, the education skills, et cetera, for
providing for the patient at the advanced | evel.

COW SSI ONER DOVBROWSKI :  |Is there sonething in
witing --

MS. HUNTER:  Yes.

MS. TW GHT: Yes.

COWM SSI ONER DOVBROWSKI :  -- that we could read,
i nstead of having five people conme up and answer?

MS. HUNTER:  Yes.

COW SSI ONER DOVBROWSKI : All right. Anyone
el se on the advanced practice nurses issue?

DR. VAN MEURS: Since there was -- has been sone
confusi on between the CNS --

COW SSI ONER DOVBROWSKI ;@ You' re not going to
et nme close this down, are you?

(Laughter)

DR. VAN MEURS: One nore n nute.

The nurse practitioners are -- I’mworking with
neonatal nurse practitioners -- function interchangeably
Wi th physicians in intensive care units. |f we |ose our

nurse practitioners, for whatever reason, fromthe
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nursery, they would be replaced by physicians in doing --
wor ki ng the exact same hours and exactly the sanme job.

So, I went -- when | went to nedical school, |
sat beside nurse practitioners who had already finished
their RN degree, and we sinultaneously went through the
next two years of nedical school. They received the sane
training I did after -- you know, after they had al ready
finished their RN degree, and go on to do a lot of very
simlar activities.

They are in the delivery roomresuscitating
babi es, assigning Apgars at birth, calling the babies
into the unit and doing all the medical procedures that a
physi ci an woul d do.

Thank you.

MS. BLAKE: Barbara Blake. | just wanted -- |
submtted all of the five certifications fromthe Board
of Nursing in the January 28th testinmny and woul d be
happy to supply them once again to the Conm ssion as
necessary. | think that is really what’'s nost hel pful,
is to ook at the descriptions fromthe Board.

Thank you.

COWM SSI ONER DOVBROWSKI :  We wi Il take those
coment s under advi senment.

We have another itemthat M. Baron wants to
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bring up.

MR. BARON: | wanted to clarify a situation
relative to sonme of the occupations that are listed in
Wage Order 5. | wanted to note that when, as a result of
AB 60, that we reverted to an earlier version of Order 5,
t hat | anguage came into play which was -- came back into
play -- which is in 3(D) of that order, which had been
deleted in the "98 version, that allows for up to 54-hour
wor kweeks wit hout overtinme paynents for specified
personal attendants, resident managers, and enpl oyees for
chil dren under 24-hour care.

In Iight of discussions with representatives
fromthe federal Departnent of Labor and a review of
rel evant federal regulations, there appears to be a
conflict here, as the federal regulations call for only
up to a 40- hour workweek for these enpl oyees w thout
their having to be paid overtine. As the federal
standard woul d prevail, we would be obliged to conform
with the federal standards, which is exactly what was
done a couple of years ago. But now that we're going
back to an earlier version of orders, we’'re back to where
it was before that change was made.

We had a simlar situation at a previous neeting

relative to stable enployees, where it was exactly the
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sane type of thing, where they also had 54 hours. And
t hen, again, under FLSA, which we are obliged to work
within, the federal |aw, again, these delineated

pr of essi ons are not exenpt fromthat 40-hour federal

st andar d.

So | wanted to put that out there now And it’s
sonething that we will be aware of as the Conm ssion
drafts wage orders.

COW SSI ONER DOVBROWSKI ;@ Okay. Item 3 on the
agenda is public comment on provisions of Labor Code
Section 517(a) that require us to adopt regulations to
provi de assurances of fairness in the conduct of enployee
el ections to adopt or to repeal alternative workweek
schedul es, procedures for the inplenentation of
al ternative workweek schedul es, the conditions that nust
exi st before enployers can repeal alternative workweek
schedul es adopted by their enpl oyees, enployee
di scl osures, designations of work, and processing of
wor kweek el ection petitions.

| have one card of sonebody who w shes to speak
and | don’t see her in the audience.

Do you want to speak, Allen?

MR. DAVENPORT: | won’t take |ong.

COW SSI ONER DOVBROWSKI @ You know, | thought we
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were going to have a record here where we get an item on
t he agenda and nobody spoke. And now you're going to
blow it.

(Laughter)

MR. DAVENPORT: Allen Davenport, with the
Servi ce Enpl oyees.

We submtted to you earlier today, in the
previ ous di scussion on the 12-hour day, a design for
el ections that we think would be applicable under those

and other circunmstances as nmay occur.

We do find -- and | think you have on record
from previous hearings -- given the confusion about the
i mpl enentation of the 12-hour day exenption -- or the 12-
hour day exenptions -- that there are a |ot of untoward

practices that go on in these elections. And we do think
that they need to be done by neutral parties in neutral
circunstances, in a very official way.

The potential for these things to be
mani pul ated, for the information to be mani pul ated, is
overwhelmng. And | think the -- you've seen enough
evidence of that in previous hearings. But we certainly
-- that’s why we put sonme thought into those procedures
t hat you have in front of you.

MR. COOPER: Peter Cooper, with the California
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And we al so would just ask that you -- we

bel i eve that the pr
outlined in our pro
ot her wage orders,

slightly of |anguag
appreciate you | ook

Thank you.

COW SSI ONER DOVBROWSKI

third party in an e

remember ?

COW SSI ONER BROAD:

COW SSI ONER DOVBROWSKI

there a provision i

MR. BARON:

ovisions for the elections, as

posal, would be also applicable to

with some -- nmaybe sonme altering

e for specific wages orders, and

ing at that proposal in detail

Wasn’'t the neutral

arlier draft of AB 60? Do you

Par don ne.

Yeah, a neutral -- was

n an earlier draft of AB 60 --

Yes.

COW SSI ONER DOVBROWSKI : -

third party? And t

MR. BARON:

COW SSI ONER DOVBROWSKI

earlier --

MR. BARON:

- that had a neutral

hen it was -- conme out?

Yes, that’'s cor

rect.

That was in an

It was in an earlier.

COW SSI ONER DOVBROWSKI @ |

provision in there

MS. BLAKE:

about that.

Bar bar a Bl ake,
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Associ ations of California, AFSCME. And we're in support
of the state |abor’s proposal on the neutral party and
t he gui dance on the election procedure for 12 -- or for
alternative workweeks.

COW SSI ONER DOVBROWSKI ;@ Anyone el se?

(No response)

COW SSI ONER DOVBROWSKI @ We' || take those
comment s under advi sement.

Any ot her business people want to bring before
t he Comm ssi on?

(No response)

COW SSI ONER DOVBROWSKI :  Okay. That being the
case, can | get a notion to adjourn?

COW SSI ONER ROSE: | nove we adj ourn.

COW SSI ONER BROAD:  Second

COW SSI ONER DOVBROWSKI @ All in favor?

(Chorus of “ayes”)

COW SSI ONER DOVBROWSKI :  We are adj our ned.

(Thereupon, at 3:05 p.m, the public neeting

was adj our ned.)

--000- -
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I, Cynthia M Judy, a duly designated reporter
and transcri ber, do hereby declare and certify under
penalty of perjury under the |aws of the State of
California that | transcribed the four tapes recorded at
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held on April 14, 2000, in OGakland, California, and that
t he foregoi ng pages constitute a true, accurate, and
conplete transcription of the aforenentioned tapes, to

the best of my abilities.

Dated: My 7, 2000

CYNTH A M JUDY

Reporter/ Transcri ber
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