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Introduction and Summarv of Position 

This Post-Hearing Brief is submitted by the American Iron and Steel Institute 

("AISI"), a non-profit trade association whose member companies account for 

approximately 70 percent of domestic raw steel production. AISI has participated 

extensively in this proceeding. This Post-Hearing Brief will focus on the issues of 

greatest concern to us. 

We are disappointed with the proposed respiratory protection standard, several 

provisions of which would circumvent the rulemaking requirements of the 

Occupational Safety and Health Act (OSH Act). AISI believes that the staadard 

needs more than minor changes. It should be substantially revised to include only 

those requirements that are necessary and appropriate to  reduce e i w c a n t  riaks to 

employee health. The proposed standard includes requirements that are so detailed 

that the standard's broader objectives are undermined. It embodies the philosophy 

that favors hyper-detailed rules -- a philosophy that is contrary to the prevailing 

spirit of making government regulation less cumbersome and burdensome. 

OSHA has not demonstrated that the current standard leaves a sigruficant risk 

of material health impairment. Although OSHA suggested that the existing standard 

is "outdated" (59 Fed. Reg. 58891), the mere fact that it has not recently been 

amended does not make it inadequate. OSHA also claims that the current respkator 

standard needs to be revised because it is frequently violated. The reasonable 

response to noncompliance with the existing standard, however, is not to  make it 

more complex. 
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This brief will focus on those aspects of the proposed standard that are of 

particular concern to the steel industry: the hierarchy of controls provision, the 

creation of new enforceable exposure levels, the annual fit testing, medical evaluation 

and training requirements, and the need to make substance-specific standards 

consistent with the general respirator standard. 

This brief is intended to supplement -- not replace -- AISI's previous comments 

and testimony in this rulemaking. Our viewpoints on many important issues, 

including the appropriateness of using NIOSH assigned protection factors, appear in 

our detailed comments submitted on April 14, 1995. 

In Part I of this brief, we discuss how the rule would unlawfully create new 

permissible exposure levels for numerous air contaminants without making individual 

findings on significant risk or feasibility, in contravention of the OSH Act and 

controlling court decisions. 

In Part 11, we discuss the inappropriateness of a methods of compbance 

provision in a respiratory protection standard and OSHA's unlawful failure to subject 

this provision to public comment. 

In Part 111, we. discuss why the proposed requirements for annual medical 

evaluations, fit testing and training would impose an unjustified burden on 

employers . 
In Part IV, we discuss the need to make substance-specific standards consistent 

with whatever requirements are finally included in the general respirator standard. 

- 2 -  
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I. Requiring ,Compliance With "Hazardous Exposure Levels" Would 
Unlawfullv Create New LearaUv E nforceable Ex~osure Limits 

By requiring employers to comply with "hazardous exposure levels" for 

numerous substances for which OSHA has not established a sigdicant risk, the 

proposed respirator standard would unlawfully create new legally enforceable 

exposure limits. It would also require employers to institute feasible engineering 

controls to meet these new exposure limits. Under the OSH Act, the creation of new 

legally enforceable exposure limits must be supported by substantial evidence. Using 

the "respirator standard'' as the vehicle to adopt new exposure limits does not release 

OSHA from this OSH Act requirement. 

A. The Proposed Standard Plainly Requires 
Employers to Comply With New Exposure 
Limits for Numerous Substances 

The proposed standard would newly regulate many airborne contaminants; 

establish their exposure limits; and dictate how those limits would have to be met. 

The standard's expansive definitions of "hazardous chemical" and "hazardous 

exposure level" are vehicles for establishing an unknown number of enforceable new 

exposure limits. A "hazardous chemical" is defined in Paragraph (b) of the standard 

as any substance which meets the definition of "health hazard" under the Hazard 

Communication Standard (29 C.F.R. 1910.1200(~)). A "hazardous exposure level" is 

then defined for each "hazardous chemical" as follows: 

(1) The permissible exposure limit (PEL) for the hazardous 
chemical in 29 C.F.R. Part 1910, Subpart Z, of OSHA's 
General Industry Standard; or 
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(2) If there is no PEL for the hazardous chemical, the 
Threshold Limit Values (TLV) recommended by the 
American Conference of Governmental Industrial 
Hygienists (ACGIH) In the latest edition of Threshold 
Limit Values for Cherm 'cal Substances and Phvsical Amnts 
in the Work Environment; or 

(3) If there is no PEL or TLV for the hazardous chemical, the 
NOSH Recommended Exposure Limit (REL); or 

(4) If there is no PEL or "LV, or REL for the hazardous 
chemical, an exposure level based on available scientific 
information including material safety data sheets. 

Hundreds (and perhaps thousands) of substances included in the broad defmition of 

"health hazards" under the Hazard Communication Standard do not have a PEL. 

The proposed standard would assign "hazardous exposure levels" -- defined either as 

the Threshold Limit Value (TLV), the Recommended Exposure Limit (REL), or a limit 

based on available scientific information -- to all of those substances. The standard 

would require employers to ensure that "hazardous exposure levels" are not exceeded 

for those substances and that engineering controls are used to the extent feasible to 

achieve them. These requirements would be imposed through the operation of 

Paragraphs (a), (c), and (d) of the proposed standard. 

Paragraph (a)(2) of the proposed standard would require that "respirators shall 

be provided by the employer when such equipment is necessary to  protect the health 

of the employee" and requires employers to establish respiratory protection programs 

I '  

i 
that comply with Paragraph (c). Paragraph (c) provides that employers shall ensure 

that respirators are properly selected "to protect the health of employees." 
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Accordingly, employers must both provide respirators and select respirators "to 

protect the health of employees." 

Paragraph (d) governs the selection of respirators and defines exactly what is 

required "to protect the health of employees." Paragraph (d)(3)(iv) provides that the 

employer shall obtain and evaluate the "relevant hazardous exposure level" for each 

work situation and Paragraph (d)(4) provides that the employer shall Qelect 

appropriate respirators." As OSHA testified at  the hearing on the proposed standard, 

Paragraph (d) requires employers to select respirators which will ensure that 

hazardous exposure levels are not exceeded. (See June 6 Tr. at  25-26, 65-66). The 

hazardous exposure level must not be exceeded whether it is based on a PEL, a TLV, 

a REL, or a level "based on available scientific information." 

If employers must select respirators under Paragraph (d) to avoid exceeding 

hazardous exposure levels to  "protect the health of employees," the inescapable 

corollary is that employers must also provide respirators under Paragraph (a)(2) 

under those same circumstances. What is necessary to "protect the health of 

employees" in either case is to reduce exposures below "hazardous exposure levels." 

In short, for any substance covered by OSHA's hazard communication standard, 

employers would be required to ensure that a "hazardous exposure level" is not 

exceeded. 

In addition, Paragraph (a)(l) of the standard imposes a hierarchy of controls 

requirement for these substances. Paragraph (a)(l) provides that engineering 

controls shall be used to  the extent feasible to control atmospheric contamination. 

- 5 -  
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Thus, for any substance covered by OSHA's hazard communication standard, 

employers must ensure that its "hazardous exposure level" is not exceeded, and the 

employer must do so by using engineering controls to the extent feasible. 

This problem is illustrated by a hypothetical workplace whose employees (a) 

are exposed to any substances above an OSHA permissible exposure limit; (b) are 

- not exposed to concentrations that would violate the General Duty Clause; but (e) 818 

exposed to a substance at  levels that exceed a TLV. Even though the TLV is not a 

"Permissible Exposure Limit," the employer would be required to comply with it. The 

employer would also be required to institute engineering controls to the extent 

feasible to reduce exposures to the substance.' 

B. The Creation of New PEL'S Without Adequate 
Justification is Unlawful 

By requiring that employers ensure that employee exposures do not exceed 

"hazardous exposure levels," the standard effectively would create new PELs. OSHA, 

however, has failed to demonstrate the need for new exposure limits, as required by 

the OSH Act. Thus the standard as proposed cannot withstand judicial scrutiny.2 

1 On behalf of AISI, three industrial hygienists (John Masaitis, William Koenig 
and Terence Civic), with a combined total of over seventy years of experience 
testified that they each had studied the standard and understood that it would 
have the effect of imposing new PELs and would require employers to institute 
feasible engineering controls for all substances which exceed a "hazardous 
exposure level." (June 9 Tr. at  630-636). 

OSHA does not have authority under the General Duty Clause to require 
employers to comply with TLVs, RELs or other limits based on "available 
scientific information." The General Duty Clause may be used to cite 
employers only where they fail to furnish to each employee a place of 

(continued.. .) 

2 
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The burden OSHA must meet under the OSH Act in establishing new expamure 

limits to hazardous substances has been thoroughly explicated by the United States 

Supreme Court in Industrial Union DerJt.. AFL-CIO v. American Petroleum 1 nst., 

448 U.S. 607 (1980) ("Benzene") and more recently by the Eleventh Circuit United 

States Court of Appeals in AFL-CIO v. OSHA, 965 F.2d 962 (11th Cir. 1992). These 

decisions emphasize that new exposure limits cannot withstand judicial scrutiny 

unless OSHA establishes by substantial evidence that exposures to the substiance 

present a sigdicant risk of material health impairment and that the new limits 

eliminate or substantially lessen that risk. 

Consequently, the proposed standard requires OSHA to quantrfy or explain, at  

least to  some reasonable degree, the risk posed by each substance with a "hazardous 

exposure level." OSHA may not take short-cuts with statutory requirements simply 

because it chooses to combine multiple substances in a single rulemaking. AFLCIO 

v. OSHA at 975. Nor may OSHA take short-cuts with statutory requirements simply 

because it chooses to regulate multiple substances within the framework of a 

respiratory protection standard. 

In this rulemaking, OSHA did not even attempt to meet its burden of p800f.~ 

OSHA did not quantrfy or explain the risk from individual substances for which new 

exposure limits would be imposed. OSHA did not assess the level at  which any 

'(...continued) 
employment which is free from "recognized hazards that are causing or are 
likely to cause death or serious physical harm to his employees." 

See "Comments of American Iron and Steel Institute," April 14, 1995 at 3. 3 - 
- 7 -  
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significant risk of harm would be eliminated or substantially reduced. Because 

OSHA must provide some articulation of reasons for its choice of exposure limits 

(AFL-CIO v. OSHA, 965 F.2d, 962, 976 (11th Cir. 1992)), OSHA cannot simply set 

new exposure levels at TLVs, RELs, or some other limit based on "available scientific 

information," without justification. 

OSHA additionally has failed to meet its obligation to show that a new health 

standard is technologically and economically €easible. &g AFL-CIO v. OSHA, 

965 F.2d 962, 980 (11th Cir. 1992) (holding that the burden is on OSHA to show by 

substantial evidence that a standard is feasible). 

C. To Implement OSHA's Intention That Reapirators be Required 
Only to  Achieve a Permissible Exposure Limit (PEL) or Amid 
a Recotmized Hazard. OSHA M ust Mod& the ProPosed Standard 

1. OSHA Interprets the Standard to Apply 
Onlv to PELS or Rmodzed H azards 

OSHA has announced its interpretation -- both in the preamble to the proposed 

standard and in hearing testimony -- that the standard does not necessarily require 

employers to provide respirators to meet "hazardous exposure levels." In the 

preamble, OSHA stated that it interpreted Paragraph (a)(2) as clearly requiring the 

use of respirators in the absence of engineering controls only in the event that 

employee exposures exceeded an OSHA permissible exposure limit (PEL) or 

warranted-a Section 5(a)(l) citation under the Act. 59 Fed. Reg. 58895 (Nov. 15, 

1994). 

At the hearing OSHA again indicated that this is how it interprets the $cope 

of the standard. Richard Schwartz, on behalf of AISI, asked whether the standard 

- 8 -  
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~ would require an employer to provide respiratory protection if the employer's 

workplace had exposures to a substance that is not regulated by an OSHA PEL, but 

exposures exceeded a TLV or REL (and therefore exceeded the "Hazardous Exposure 

Le~el" ) .~  Edith Nash of OSHA's Solicitor's Office responded that OSHA interpreted 

the standard as not requiring employers to provide respiratory protection under such 

circumstances. (June 6 Tr. at 26-27). Later (in response to questions by John 

Masaitis) Adam Finkel, Director of Health Standards for OSHA, explained that 

OSHA "does not have the authority except insofar as the general duty clause and the 

recognized hazard language is involved to require the use of respirators when the 

only exceedances in the workplace are TLV and REL exceedances." (June 6 Tr. at  

66). Ms. Nash further stated that OSHA interpreted Paragraph (a)(l) as not 

requiring employers to use feasible engineering controls to limit exposures to 

substances without PELS, where TLVs or RELs are exceeded.6 

A further assumption was made that OSHA could not cite the employer for 
exposing its employees to a recogniaed hazard under statutory authority of 
Section 5(a)(l) (The General Duty Clause). 

4 

See June 6 Tr. at 38 (Mr. Schwartz: "You've got the same workplace with 
exposure to both a PEL and a substance with an ACGIH TLV. Under 
Paragraph A l ,  is an employer required to use feasible engineering contmls to 
control exposures to a substance without a PEL, but only an ACGIH TZV?"; 
Ms. Nash: "No."). 

6 - 
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2. To Implement its Interpretation, 
OSHA Must Modifv the Pronosal 

For reasons explained above, to implement OSHA's understanding af the 

proposed standard (as not creating new exposure limits nor requiring feasible 

engineering controls to meet these limits) OSHA must modlfy the proposal's 

language. As proposed, Paragraph (a)(2) of the standard plainly requires that 

employers must provide respirators to protect the health of employees and estdblish 

a program which meets the requirements of Paragraph (c). Paragraph (c) pruvides 

that an employer must select respirators as necessary to protect the heallth of 

employees. Paragraph (d) provides that employers select respirators that will prevent 

exposures from exceeding "hazardous exposure levels." Finally, Paragraph [a)( 1) 

requires use of engineering controls to meet exposure limits where feasible. 

3. OSHA's Interpretation of the Proposed 
Lanmaere Leads to Paradom 'cal Resultk 

Under OSHA's interpretation, the term "hazardous exposure levels'' can have 

no relationship whatever to the term "health of employees." In fact, OSHA took this 

precise position during the hearing. As stated by Edith Nash of OSHA: 

You want to know, probably, is there a link between the 
hazardous exposure level and the health of the employee? 
The answer is no. 

(June 6 Tr. a t  48-49). 

Ms. Nash's paradoxical statement demonstrates in a nutshell why OSHA aeeds 

to modify the language of the proposed standard. Recognizing that it has no 

authority to  require the use of respirators except when PELS are exceeded, or when 

- 10 - 
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there is a General Duty Clause violation, OSHA had to test@ that there is no link 

between "hazardous exposure levels" and employee health. Accordingly, the term 

"hazardous exposure levels" has no place in the standard. (In fact, OSHA is correct: 

the record is bereft of any evidence that there & any actual link between "hazardous 

exposure levels" and the health of the employee). The proposed standard must 

therefore be modified to remove the terms "hazardous chemical" and ''hazardous 

exposure level." 

D. Even if OSHA's Interpretation of the Standard 
Were AcceDted, the Standard Would Still be Unlawful 

Even if, against all logic, OSHA's interpretation were accepted, the standard 

would still not withstand judicial scrutiny. OSHA admits that wherever a respirator 

program is in use (either voluntarily or for a substance with a permissible exposure 

limit), the standard will apply to all "hazardous chemicals" (defined under the Hazard 

Communication Standard) in the workplace, whether or not OSHA has established 

that they present a significant risk. 

According to OSHA's preamble and testimony, the standard does require 

employers to take into account "hazardous exposure levels" for substances without 

PELs once a. remiraton Dromam is i m ~ l  emented, whether to comply with PELs, or 

because the employer decides to do so voluntarily. 

OSHA explained in the preamble that once employee exposures exceed an 

OSHA PEL, the standard would require respirators to be provided by the employer 

and would require implementation of a respiratory protection program that meets the 

full reauirements of the respirator standard. 59 Fed. Reg. 58895 (11/15/94). At the 

- 11 - 

1 1 1  I I I l l  



hearing, OSHA clarified that such a respiratory program would have to comply with 

Paragraph (d) -- mandating selection of respirators to meet hazardous exposure levels 

-- even with respect to substances that did not have PELS. This is made clear in the 

following exchange between Mr. Schwartz and Ms. Nash: 

MR. SCHWARTZ: Let's suppose you've got the same 
workplace, so we have a permissible expoeure limit that's 
exceeded, so the standard must apply. Suppose in that 
same workplace there is another substance which does not 
have a permissible exposure limit, but is subject to an 
ACGIH TLV. Now I take you back to the question about 
selection of respirators. Must a respirator be selected 
which, in fact, limits exposures so they do not exceed the 
TLV for that substance? 

MS. NASH: There are a number of answers. You're 
talking about the way the provision is now written? 

MR. SCHWARTZ: Right. 

MS. NASH: That was OSHA's proposal, that if an 
employer decided to require respirator use in his 
workplace, he would have to properly select the respirator 
. . .  

MR. SCHWARTZ: So again, the answer to my question is 
yes? 

MS. NASH: As the proposal is written, this is what we 
had indicated, yes. 

(June 6 Tr. at  25-26). 

OSHA further explained in the preamble that "a respiratory protection 

program complying with the full provisions of this proposal would be required 

whenever an employer [voluntarily] requires any employee to wear a respirator, 

regardless of the exposure level and whether the substance is regulated." 59 Fed. 
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Reg. 58895 (11/15/94). At the hearing, Adam Finkel of OSHA provided additional 

clarification: 

We do not have the authority except insofar as the general 
duty clause and the recognized hazard language is involved 
to require the use of respirators when the only exceedances 
in the workplace are TLV and REL exceedances . . . Except 
that [TLVs and RELs] are mandatory in the sense that if 
a respirator is going to be used for any variety of reasons 
-- whether it's voluntary, whether it's compliance with the 
PELS which are legally enforceable -- then the TLVs and 
the RELs become mandatory for selection purposes . . . If 
there is no PEL and respirators are being used for 
voluntary or general duty or PEL exceedance reasons for 
other substances in the workplace, then the hazardous 
exposure level is determined with reference to  the TLVs 
and the RELs and it is a mandatory aspect of selection 
once the decision has been made to use respirators at  all." 

(June 6 Tr. at  65-66). 

In fact, the "hazardous exposure level" concept is used in a number of places 

within the proposed rule to define employer obligations: 

-- Paragraph (d) generally requires that respirators be 
selected to meet hazardous exposure levels. 

-- Paragraph (d)(8) provides that air-purrfymg respirators 
may be used for a hazardous chemical with poor or 
inadequate warning properties only if the odor or irritation 
threshold is not in excess of three times the hazardous 
exposure level and there is no associated ceiling limit. 

-- Paragraph (f)(l) provides that the employer shall ensure 
that the respirator selected fits the employee well enough 
to reduce employee exposures inside the mask to below the 
hazardous exposure level. 

-- Paragraphs (f)(6)(i)(A) and (B) provide that employees may 
not wear tight fitting air-punfymg respirators that have 
quarter and half-mask facepieces and that pass qualitative 
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or quantitative fit testing in atmospheres greater than ten 
times the hazardous exposure level. 

-- Paragraph (f)(G)(ii)@) provides that employees may not 
wear tight fitting a i r - p e g  respirators that have full 
facepieces and that pass quantitative fit-testing in 
concentrations greater than fifty (50) times the hazardous 
exposure level. 

Under OSHA's interpretation, employers must take into account "hazardous 

exposure levels" for substances without PELS once a rewiratory protection program 

is implemented for any reason. Thus the proposed standard would effectively create 

new enforceable requirements incorporating TLVs, RELs and limits based on 

"available scientific information." Such levels would beeome mandatory limits once 

the respiratory protection program was implemented. Consequently OSHA must first 

establish by substantial evidence that these limits are needed to eliminate or 

substantially lessen a sigruficant risk of material health impairment -- a burden 

which OSHA has failed to meet.6 

The "hazardous exposure level" definition is additionally unlawful beoause 
exposure levels could change at any time without providing employelts an 
opportunity for notice and comment. If there is no PEL for a hazaddous 
chemical, the hazardous exposure level for that chemical is defined as "the 
Threshold Limit Values (TLV) recommended by the American Conference of 
Governmental Industrial Hygieni$ts (ACGIH) in the latest edition of Threbhold 
Limit Values for Chemical Substances and Physical Age nts in the work 
Environment." At the hearing O$HA testified that the applicable TLV *odd 
be the latest TLV published at the time the employer applied the standard, not 
the latest TLV published at the time the standard was promulgated. (June 6 
Tr. at  47). Because the ACGIH is a private body, this means that the 
applicable TLV could change at any time, without the regulated community 
being afforded an opportunity for notice and comment, in contravention of the 
Administrative Procedure Act and the OSH Act. 

6 
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E. The Rulemaking Record Reflects Widespread Concern About 
the Creation of New Lepallv Enformable Ex~osure Limits 

Comments and testimony submitted during this rulemaking reflect widespread 

concern in the regulated community that OSHA does not have the regulatory 

authority to require employer compliance with the respirator standard for substances 

for which no PEL has been established. Trade associations expressing concern in 

submitted comments include the Chemical Manufacturers Aseouation, the American 

Petroleum Institute, the National Mining Association, the National Association of 

Manufacturers, the Associated General Contractors of America, the Painting and 

Decorating Contractors of America, and the Workplace Health and Safety Council. 

Corporations expressing concern in submitted comments include Phillips Petroleum 

Company, Allied Signal, Motorola, Reynolds Metals, and Amoco. The consensus 

among these rulemaking participants is that rather than trying to set exposure limits 

which OSHA does not have the authority to require, OSHA should allow employers 

flexibility to  determine based on professional experience what exposure limit is 

appropriate. 
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11. The Methods Of Compliance Provision Is Inappropriate 
In A Respiratory Protection Standard, But If It Is To 
Be Included. It Must Be Subiected To Public Comment 

A. OSHA has a Legal Obligation to Provide 
Interested Persons With an Opportunity 
to Comment On the Methods of Compliance 
Provision 

In the preamble to the proposed standard, OSHA wrote that the methods of 

compliance provision, 29 C.F.R. f 1910.134(a)(l), which mandates that control of air 

contaminants be accomplished as far as feasible by engineering control measures, is 

not a subject of this rulemaking. AIS1 respectfully submits that an engineering 

controls requirement is not appropriate in a respirator standard at  all, but if this 

provision is to be included, then OSHA has a legal obligation under Section 6(b)(2) 

of the Occupational Safety and Health Act (the "OSH Act"), 29 U.S.C. 655(b)(2), and 

the Administrative Procedure Act, 5 U.S.C. 5 553, to provide interested persons with 

an opportunity to comment on it.' 

Notice and comment procedures are designed to "asmre fairness and mature 

consideration of rules." NLRB v. Wvman-Gordon Co., 394 U.S. 759,764 (1969). They 

encourage "openness, explanation, and participatory democracy" in the rulemaking 

The OSH Act provides that "The Secretary shall publish a proposed rule 
promulgating, modifying, or revoking an occupational safety or health s t a d a r d  
in the Federal Register and shall afford interested persons a period . . . after 
publication to submit written data or comments." 29 U.S.C. f 655(b)(2). The 
Administrative Procedure Act provides that "the agency shall give interested 
persons an opportunity to participate in the rule making through submibsion 
of written data, views, or arguments . . ." 5 U.S.C. f 553(c). Administrative 
rules which are not promulgated in accordance with these provisions are void. 
- See Citv of New York v. Diamond, 379 F. Supp. 503 (D.C.N.Y. 1974). 

7 
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process, and ensure that "unelected administrators, who are not directly accountable 

to the population, are forced to justlfy their quasi-legislative rule-making before an 

informed and skeptical public." Air Tran s ~ o r t  Assn. v. Dewrtment of TransD,, 900 

F.2d 369, 375 (D.C. Cir. 1990); New Jersey v. DeDartrnent of HHS , 670 F.2d 1262, 

1281 (3d Cir. 1981). 

The Administrative Procedure Act and Section 6(b)(2) of the OSH Act require 

that OSHA provide interested persons an opportunity to submit written data and 

comments on a proposed rule, not just on selected parts of it. OSHA cannot include 

a provision on engineering controls within the proposed respiratory rule and then 

prohibit interested persons from commenting on it. This is particularly true for this 

paragraph, which was originally adopted as part of a national consensus standard 

pursuant to Section 6(a)(l) of the Act without public comment. Section 6(a)(l) 

allowed OSHA to promulgate occupational safety or health standards, without 

subjecting the standard to comment, for a period of two years beginning with the 

effective date of the Act. Now that this two year period is over, OSHA cannot propose 

to include the methods of compliance provision as part of a new rulemakmg without 

complying with Section 603) of the OSH Act and the Administrative Procedure Act. 

In the preamble OSHA tries to justlfy forbidding comment on the methods of 

compliance provision on the ground that OSHA is dealing with this subject in another 

rule. 59 Fed. Reg. 58895 (1994). If so, then the provision should be removed from 

- this rule. Otherwise, OSHA must allow comment on this provision and evaluak the 

associated costs. 
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At the hearing OSHA indicated that the methods of compliance (engineering 

controls) provision in Section (a)(l) need not be opened to comment because the 

respirator standard is not intended by OSHA to impose engineering controls. OSHA 

attorney Edith Nash explained: 

It's a limited standard. To the extent it repeats and recites 
what OSHA is convinced is the proper role of engineering 
controls versus respirators, it is an appropriate statement 
of regulatory policy, and that's what it is here for. 

(June 6 Tr. at  37). In fact, however, the provision does more than just repeat and 

recite regulatory policy. The provision has a substantive impact. When combined 

with other provisions creating new enforceable exposure limits, it would require 

employers to institute feasible engineering controls for many substances.* 

8 Other participants in the rulemaking in addition to AIS1 expressed sigrdcant 
concern with the inclusion of the hierarchy of controls provision. The National 
Association of Manufacturers (NAM), for example, commented: 

NAM has sigruficant concerns about the continued 
inclusion of this provision, coupled with the proposed 
definition of the term "hazardous exposure level." NAM is 
concerned that the respiratory protection provisions could 
be used to create an enforceable standard out of employer- 
established voluntary exposure criteria. Implicit in this 
provision is the requirement that engineering controls 
would have to be used to reduce airborne concentrations of 
substances which do not now have Permissible Exposure 
Limits (PELS). This provision should be deleted from the 
respiratory protection standard unless interested parties 
have the opportunity to comment on it and OSHA 
demonstrates that it should be retained by satisfying the 
applicable legal criteria under Sections 3(8) and 6(b) of the 
OSH Act. 

Comments of National Association of Manufacturers on Proposed Respirator 
Standard, April 14, 1995. 

- 18 - 

I I l l ,  i l l 1  I I I I I  



For example, $45 million was recently spent to upgrade the 
exhaust ventilation in a large meltshop. Upgrades of this 

- 19 - 

B. OSHA Failed to Provide a Technological and 
Economic Feasibility Analysis on the Methods 
of Comdiance Provision 

If OSHA intends to include the methods of compliance provision within the 

standard, it must include an analysis of the economic and technological feasibility of 

engineering controls. OSHA has presented no such analysis. This omission is 

particularly egregious because the engineering controls requirement imposes a 

greater economic burden on employers -- at least those in the steel industry -- than 

all other requirements of the standard combined. As representatives of AIS1 teskified 

at  the hearing, the cost of instituting, operating, and maintaining engineering 

controls in the steel industry would be monumental. 

AIS1 testified that tens of millions of dollars would be required periodically to 

install or upgrade engineering controls in a single steel facility. As Peter Hernandez 

explained: 

Engineering controls that are typically used for 
atmospheric contaminants consbt of local exhaust 
ventilation and exhaust air cleaning systems. The recent 
cost to provide local exhaust ventilation in a steel industry 
meltshop was approximately $70 per standard cubic foot of 
air per minute. Due to the enormous amounts of raw 
materials utilized in the steelmaking procew (thousands of 
tons daily), large volumes of air are exhaust ventilated. 
Exhaust ventilation systems for typical steelmaking vessels 
require air movement volumes of 200,000 to 300,000 
standard cubic feet per minute ("SCFM"). Some vessels 
require two systems, each with capacities in this range. 
Whole shop ventilation systems for meltshops can require 
four to  five times these amounts, exceeding 1,000,000 
SCFM. 



magnitude would be required to comply with the proposed 
rule because, as I wil l  explain in a moment, the rule 
effectively creates new PELs for hundreds of substances, by 
incorporating undocumented and unnecessarily restrictive 
exposure limits. 

(June 9 Tr. at 622). 

C. The Methods of Compliance Requirement Imposing 
Engineering Controls Should be Removed from the 
Remirator Standard 

The methods of compliance provision imposing engineering controls should be 

removed entirely from the respirator standard. A provision requiring engineering 

controls is clearly incongruous in a standard about respirators. Moreover, OSHA 

should not dictate a particular method of control. Section 6(b)(5) of the OSH Act 

requires that "whenever practicable, the standard promulgated shall be expressed in 

terms of objective criteria and of the performance desired." 29 U.S.C. S 655(b)(5). 

This methods of compliance provision would force employers to make expensive 

capital investments in engineering controls, even if respirators would pmtect 

employee health just as effectively without them. In the steel industry, for example, 

employers in many instances can effectively reduce air contaminant exposures to 

acceptable levels using respirators on an as-needed basis, whereas engineering control 

costs can be overwhelming. Imposing a methods of compliance standard serves only 

to require an inefficient allocation of resources. OSHA should adopt a more flexible, 

performance-oriented approach that allows employers to comply with PELs by using 

any combination of engineering controls, work practices, and/or respiratory protection. 

- 20 - 
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111. Annual Medical Evaluation, Fit Testing And Training 
Reauirements Are Unjustified 

Needless regulatory requirements hinder rather than help employer efforts to 

protect employee health. In general, the proposed respirator standard would impose 

such detailed and burdensome requirements that the objectives it seeks to achieve 

would be undermined. Of particular concern to AISI are the proposed requirements 

for annual fit testing, medical evaluations and training. These requirements will 

impose a substantial burden on employers, without a commensurate benefit to 

employees. Fit testing, medical evaluation and training requirements should be 

performance-based. 

A. The Costs of Compliance with Annual Requirements 
Are Simificant and Have Been Und erestimate d bv OSHA 

Annual medical evaluation, fit testing and training requirements would impose 

a significant economic burden on employers. For example, AISI testified that in the 

steel industry the cumulative cost of compliance with the proposed annual fit testing, 

medical evaluation and training requirements would be approximately $334 per 

employee per year. (June 9 Tr. at 628). OSHA has failed to properly assess the costs 

of proposed annual requirements. 

1. Medical Examinations Are Em ensive 

The proposed standard would require employers to obtain a written opinion 

annually from a licensed physician as to fitness to wear a respirator for every 

employee who wears a respirator more than five hours during any work week. OSHA 
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estimates that the proposed standard will not impose any additional costs on 

employers, but currently annual medical examinations are not required. 

In comments and hearing testimony, AIS1 explained that the cost of compliance 

with the annual medical evaluation requirement in the steel industry would be 

approximately $195 per employee per year. This estimate reflects estimated costs of 

$150 per employee for the examination itself and $45 for lost employee work time. 

This cost estimate for the examination is consistent with that of the Nuclear 

Regulatory Commissions and is also consistent with the testimony of the United 

Steelworkers of America." 

2. Fit Testing iS Emens ive 

OSHA also has underestimated costs associated with annual fit testing 

requirements. Costs for quantitative fit testing are completely ignored in the 

Preliminary Regulatory Impact and Regulatory Flexibility Analysis, even t b u g h  

there are circumstances where quantitative fit-testing is the only kind of fit-testing 

which is permissible &, where full facepiece respirators are used in atmospheres 

with concentrations greater than ten times the "hazardous exposure level"). The 

See 60 Fed. Reg. 7901 ('Nuclear Regulatory Commission estimates the cost of 
a respiratory medical examination to be $150 per examination in its final rule 
on frequency of medical examinations for users of respiratory protection 
e quip men t) . 

9 - 

lo - See Testimony of David Parkinson ("We just . . . submitted a proposal to do 
this sort of examination on one of our unions, and we charged between $100 
and $120 for the full package for the medical history, the physical examination 
and the pulmonary function test. I think we're verv cheaD reallv.") (emphasis 
added) (June 13 Tr. at 1089). 
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unnecessary requirement for three successful fit tests s i e c a n t l y  increases the cost 

quantitative fit-testing. 

Costs associated with qualitative fit testing have also been underestimated by 

OSHA, particularly costs associated with lost employee time. OSHA's Preliminary 

Regulatory Impact and Regulatory Flexibility Analysis estimates that the hourly 

compensation of a production worker is $12.56. AISI introduced evidence in its 

comments, however, that average hourly compensation in the steel industry, as of 

January 1995, was $22.88 and average total employment cost per hour for wage 

employees was $33.91. OSHA's analysis also estimates that qualitative fit testing 

would take about only one-half hour for each tested employee. In reality, fit testing 

of an employee may require that employee to be away from a work for a much larger 

period. AISI commented that fit testing of a steel industry employee may require 

that employee to be away from work for two to three hours, including transportation 

time. 

AISI testified at  the hearing that in the steel industry the estimated cost for 

fit testing was approximately $70 per employee, reflecting an estimated cost of $26 

for the fit testing examiner and an estimated cost of $45 for lost employee work time. 

(June 9 Tr. at  628). 

3. Annual Training is Em ensive 

OSHA additionally has underestimated the costs of annual training. The 

proposed standard would require employees to receive annual training that would 

include instruction as to the nature of respiratory hazards, procedures for inspection, 
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the donning and removal of respirators, the mainttlnai-ic 1 a care of reqlirator; I qc, 

use of respirators in emergency situations, the content oi t le re4pn-a tc r sl,anliard 

andl the cnntents of the employer's writt'en respir;itor I> ' o t i ~  io?.[ 1 ~rogrmn 

AIS1 testified that  in tlhe steel industry. the cos of ( )mpl m c c  r ~ 1 1 , h  aim1 i a l  

traiining requirements is approximately $70 p? r  empl i y e  )e? J rhar, r h f l x t i x i :  a n  

estimated cost associated with lost (xnployee work time 3€ $4 5 ijer einplc y i ~ ,  ailti a n  

estimated cost of $26 for the training examiner 

B. The Evidence Demoristra tes that. hnniial flciqui rements 
Are not Needed to Protect 13mplovee He;sl b--- - - 

Annual medical evaluation, fit testing and trairii ig :-P lurrecmnt s w 111 impose 

a significant, economic burden on employers, hut the 0111: hiir I evitklticc i 1 the r ,rd 

dennonstratm that the actual benefits to  be realized I rorn 4ui.h rcquii ernent , I r e  

minimal. 

1. Ainual  Medical 13x:iminations Ari? Jnlx. r- 

When John Martonik of OSHA was askcid hy AIS at the l i ~  aring w-qal- 

information OSHA had relied on in arriving at tlhc prc :>o+cl ;Irnn>i:xl mtudic all 

evaluation requirement, he could point t,o no quaiititat ve cl, ta Ti-. al; F I ~ )  ~ l ~ l n ~  

Compelling evidence, however, was presented by P IS1 inll other rulem ]king; 

participants that annual medical evaluations are excw ~ I V  '. 

AIS1 introduced the rcsults of ;i stud1 of r'c~spi r;itoi m&ic;il J2 :amLin;iti )ris 

conducted over a six year period at a major intcgra1,eli sic. 1 plaiit. 11 t h a t  .tiid!- 

4,011 mcdical examinations performed from 1989 to 1 19;) I f 181 f i  em1 loyees wc re 

reviewed. Thirty-four emplloyees were identified d JrinL their init ml mt d~ic~i l  



exaiainat:ton as not capable of‘ wearing LL respirator I1 2 1‘15 wbsequc nt me -11( . ;11  

e x a i n i n a t ~ ~ ~ n s ,  however, only fourteen add ition;il ernploj e(’:. 1 en’ Ileemet i incar 11) e 

of wearing ia respirator. Of these foiirtem employees, elevcr u‘t’rt’ restricted t : ts[  d 

on conditions identified by their persomal physicians.’ ’ 0 ’the Ither three, otic’ (1 w m  

overweight, a condition that could be discovered withoi-it a r u  -lied cbxanii nation :I 

(1) was determined to ’be claustrophobic; and one (1) had aedut 3d pulmon: r j  fun *ti::ri 

and an abiiormal chest x-ray. 

The results of the study demonstrate that while 1 utdal mtid tcal ex iinina LOI’LS 

are beneficial in identifying persons who may have diff cu t> wc’aring a rcspir ttor, 

subsequent examinatnons are not. Fclr only twc) out of 1 816 cbmpicyws (-id a 

subsequent medical examinatiton reveal a n y  condition w iicli la. nut a h  ad! known 

by the e m p l ~ y e e . ’ ~  

Instiead of mandatory annual medical evaluations mtbd cal e kraluat 011s shouic l  

occuir prior to the initial wearing of respirators, arid t her .after a t  a frequi~ncy 

determined by a licensed medical provider or to vei i f j r  ;I sus lected fimct orla1 

disability that might affect the ahilit,y to wear a respir: tor. Thtl rule sliould ;- ilow 

employers t o  use a screening questionnairc, administeret 1 ) )  ; hc>alt h pro kssionitl 01” 

Seven (7) had asthma diagnosed hy their pcrsoin; 1 F h  sician, one (1) had 111 

aneurysm and was restricted by a personal pl?y;iciait, on(’ (1) k a d  a tio:trt 
condition diagnosed by a personal physician, oncb ( t) ha i a rc duced pulrnoniai1.y 
function and was diagnosed by a personal physiciia.1 as 1- awn{: empk ysema, one 
(1) had a pulmonary embolism and was restrictlw b:- : pt~rwnal  I hysici.in 

11 

The personal physician of the person with the alw Drrm 1 c h e 4  x-ra v. how ‘VI‘P, 
subsequently read the 8 -ray iis beiing normal. 

12 



a trained person to  identify those respirator wea erG3 w h o  wqui .e 1ph.r iil-al 

examinations on the basis of t.heir medical history or c( nditl )n 

Not requiring mandatory annual medical ev;zlus tio 15 is c( mist e i t  with the 

rule recently adopted by the Nuclear Rt?gulatory C0m1111: sicn NR( '), whit h a r n e n c l d  

its respirator regulations to eliminate mandatory :innix 1 (Iv; iu, Iti!)ns. E 0 Fed ft~ h g .  

7900 (1995). As the NRC concluded, eliminating mia id: tc ry a!inuai ?valuaticI~is 

"constitu1,es a reduction of regulatory burden . . . witl-io ~t 

in worker health or si2fetv." GO Fed. Itel;. 790 I .  

y--!gnificai ,t redLr$tog 

Many other participants in the rulemaking agree( that ann la1 me ilt:iLl euams 

were excessive, including the Chemical Manufact ureh As ;ocia ion, I hcb orkplac#l and 

Safety Ccluncil, the Industrial Sa€&>. Equipment .4 3so15; tion and he FX lritla 

Department of Labor and Employment Securiry. 

2.  Annual Fit Testins. ikj Unnccess;ig: 

When asked by AISI what data OSHA had relied 3n tc rlcsterminc: :hat aiin~ali  

fit testinc: was appropriate, OSHA could not point  to any qu 11 titat EF dat i ~ndic;rtiiig 

that  annual fit testing is needed. (June f i  Tr. a t  !52). ]'it te >tirig rcsult j sitbniitled 

by AISI, however, provide co-mpelhmg evidence of the ninir ial I alue of iillnud fi,t 

testing. 

In  EL study presented by AISI, EL total of3.216 fit *tc j t s  w 'rta p brformec. <it a sltlel 

plant between 1989 and 1995. Employees were fit test xi u' tng t tie TSI Porta oim1c 

Fit Test tdevice using a standardized f 3  tclst procedure. E a  BPI filr thcis ? t:inployw:i 

who reported for the examination with fii(:ial hair and c )me(  uently wc'r ? r i c t t  tc*sfcd, 



all employees were successfully fitted. Of the at least 1 0 eml )hyee~  who '.vert' 

successful1,y fit tested, only fifty-two of thLem, or less tl-la n :,?/I changed s iws  w T hlin 

a particular respirator model substiquent to their initial f ttiiig Thcl prim, i y :  rea i o n s  

for these changes were a desire to change facepiece sin for ~omfi)rt.  $131 e w  wtmight 

gain or loss, and a change in safetji glasses style. Tht~si? 1 esiilf i suggest tl  a i ,  in.. I e id  

of annual testing, employees shou;8d be fit t esteci on a n  a ?-ncv led t7asis: f~ )r c x a ~ - : p l ~ ~ ,  

prior to the initial use of a respirator, and when an e r n p i y ' e  has a c.hantrt. in 

personal or facial condition that  may affkct respirator fi t. 

Other participants in the rulerriaking also challen ;C>C! t le wisdom of roquiric.g 

annual fit tests. For example, the Associated General 421 mt ra  .tors csf Am, m c a  (~[\GC) 

incomments noted that the requircment "would add unm ce:.s, ry cclsts am1 ;iddii roi la l  

burldens to an  already expensive and burdensome rvgiil t to r j  proc ><s.' '  i('d: af:rt MI 

fit testing should be conducted only prior to initial use. whe le\ el a diff ?rent t t t a  ke 

or size respirator is used, and whenever t ht? respirator ix er'i  f ~ c i ~ i l  struct ire ch: n p i s  

frorn facial scarring, (cosmetic surgei-y, signifwant chai gei n ho iy  w e  ght, d n t a l  

work, etc. 

Richard Olson of Dow Chemical Company also clu tst  io1 led the nee1 1 for attniial 

testing. O~lson noted that his company used ii rwo-year .est I itc'rl a l .  bill adder t'liatt 

it was "possible that the interval hetween testing could I e lor  gel. than  t m  o war.- ii lid 

still provide adequate protection." (cJune 20 Tr a t  21 7 '-74) (l~lson tcs ificd: 

The regulations should ,allow some flexibilit J in t le minner 
of ensuring employee protection. Many ( omp::nit~s haw1 
outstanding injury and illness (lata which I rei+ es at least 



anecdotal evidence that  prxt ices  other tl an  ; nnui,l fit 
testing have been effective. 

(June 20 Tr. at 2178). 

Another rulemaking participant, Exxon, which ex )re+ ad {upport n prin 'iIlict 

for annual fit testing at the lhearing, acknowledged t k  at  it ~ ~ ~ I e r i e n (  e_ w r a s  rhat 

annual fit testing was of little practical 11 tility. Step hen Killi; n? of Exxo 1 ot)sei~-c ti: 

Our experience indicates that most of our r s p i r  itor I I S P ~ S  

are  satisfied with thttir respirators from y c  a r  tc yt'ar and 
don't typically changc. sizes or ask for fit tw:s be .ond their 
annual scheduled fit test. Furthermo r xp(1rirnce 
indicates that when emplo3ees have their resp ratox sizci 
changed, it is typically for personal prcJfer+ nce 'easons of 
comfort and not necessarily for ii failure to pass a 13 test. 

(June 9 Tr. at 515). 

Frank Nitsch of Amoco testified: 

[Tlhere's nothing mag.lc ahout one year . . or anv )the1 
number . . [ l  year is] a very subjecthre n imbc r. I nclan 
the first thing I would ash; people that  t irow out thoscl 
numbers is what's the basis for that,. vou knoxr? P'hv a 
year? 

(June 16 Tr. at 1798). 

The bottom line is that  there is riot substanti: 1 6 V I  ieticch in tl e recc rd to  

support ,annual fit testing. This burtiensome manda ,or J -ecjuiremcn t .;hou Id tic 

should require tha t  the employer fit t e s t  the e m ~ l o y  e 1)r >r t c  initial use tnf tho 

respirator, prior to use of a different make or size of re pira-or w l i m  n1)tified 1'3. a.n 

employee of a change in personal or facial condition tKi; t nia - a ffc ct rcl:q ira tor f i t .  or 

whlen the need for a fit test is indicated by :I mediva1 F va  ~ ~ t t i c l n  or 0th 2r rea?.oris 



3. - Annual Training @._IJn 
Wilh respect to the proposed annual training req iinln en t ,  OSH 4 oiice i ~2 111 

could not point to any data indicatiii g that  such a rc~qui -e.nic i t  I S  1 ustifiod ' '  lr', h t ~ n  

asked by Richard Schwartz 011 b ~ h a l f  of AIS1 what da a '.u )pi r i d  tra n ng, 'lot-n 

Martonik of OSHA suggested annual training is juntlfit:t p r m  ; ipd  1, becsa u w  an iii1;-11 

training h m  heretofore been included in ;ilmost wery OS 14 h alt h stanti: rd. Si  xi^) ly 

because OSHA has often favored aniiiml i-equirc>mrnts ir the iai t ,  howckv ?I-, (doc). I I  3t 

mean that annual requirements are justified here 

Many participants presented evidence at the he  11 ng indic:it trig thiit a 

performaince-based standard would he preferablt? t o  mar da*o v :innual ti aining (I 111 

behalf of AISI, Terence Civic lestrfied that the steel iiric u s l r ~  ' s  ox ierien -e hlas l ~ r m  

that annual training session$,, addressing thci same rl quir sd tqect n;itteip ; i r e  

"overkill" and "a waste of valuable tmming time." btlier 

participants echoed this theme. Painela blurcell of 'I'hle H a m  rdou \Vast e {Joal i ion, 

for example. testified that  "conducting dic, s;inie respiir: toi t a l i i  i g  year ;dter *i - ( ia -  

would be a n  ineffective and tedious ~'x.er(:ise for both the I ml)ld ye t' : rid thc c> mplc \'E'I~.'' 

(June 14 T r .  at 1310). Richard Ilolme; of I Jnion ('arb dr. ( orpo xt ion tc>sl,ifit*ii on 

behalf of itlhe Chemical1 Manufaeturers Association 1 hat e nplo et..; his c impan\  (ire 

"frequently complaining that  the s a m e  training ow1  am( ()I-e a m  xi gclts p1-t ttj olr l  " 

(June 16 'rr. at 1722). Richard Olson of Ilow C'hc.mica1 (:on pair13 tclstrf eitl: 

( Julie 9 'TI ;it 6 Hi)  

Likewise, Thomas J .  Nelsoxiofthc ANSI Z88.:! C h  nrrit eci testified tha t  h w a s  
unalware of any studies which found 1 hat . i n n  ml t aitiing wa: iit~ce~..;a~*y. 
(June 14 Tr. at 1222). 
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[Alfter a while, [annual] training gcits ito be i s  gc~otl naI 
time for the c?mployees . . . These are tot uneducated 
people. They are smart, and they are very know letlgc~ahlc~ 
and after they have been through training in( e )r twice or 
three times, they get very  bored if thpy know t. And i t  
just  turns  them off. 

(June 20 rrr. at 2204). 

Those parties who expressed support for annual t ainir g ret luirein 21- t s aIlplllar 

t o  assume, without any evidence, that employees are inc: pa b l  1 of rotaining what t l l e y  

have learned from year to ,year, and that, out,side f off!ci;d trairii i g  sesiions 

employees are incapable of seeking assistance and gu id snc:e on a I as-ii~ d t ? d  \m:.;~.s. 

In  reality, employers have supervisors, professional inld 1st t i :  1 hygienist: and s,tfii t.y 

teams in the workplace every day to observe that, empl )yee+ are .irop(.riy equ:I)IIcd 

and trained, and are working safely. cJohn Masaitis tes ififvl as tc the e ;p3I-ien!,x~ of' 

lJ.S. Steel: 

It may be your impression that  the emplcyei- 1 ositi1)n or 
the person doing the respirator training s T S  t t i is  pt'rson 
initially, does his training, (iloes thtl medical i.v;ili at 1011 and 
then the employee disappears in a dark 1 ole )m1w.hcre 
and that no one sees him again until he c c  mes but o r  this 
hole. 

There are industrial hygit>nists, there airc saff -y pf ople 
there are safety teams, thew are supervis )rs t ?at itre in 
the workplace every day. f w  hties, t hc 
industrial hygiene people know most of 1 he workel-s b> 
their first name. If ii person has  ii facial d sfi;,riirement or 
something or if he has  a radical gain in weif ht  01 low, they 
see this. They're out in the workplace d'oing studies and 
training, observing people. It's riot likc we do!i'f SC'P * h ~ s ~  
people. lit's part  of their job to ohservca t31a lv sc n t h  mow 

In many of t,h 



these things, we sec them, it's app,arerit "h 'y tljlk t c x  
them. They know thelr famihes. 'I'hs~j- k low them 
personally. 

(June 9 Tr. at 650). 

In short, training is mare tlffectivt? when givcan o L a i  is-needed t a-ik;, I' i t  her 

than on a rigid sched.ule. As an  altern;al.ivc~ to rr1and.a m v  *epet it,ive t *a mint. I he 

standard Ejhould permit emp1o:yers to administer periodit s c - e ~  nlng tests I o :-clmspi I'R t O~I- 

wearers, at, reasonable intervals, to del;ermincb whethie: furt i e r  t rainin ; IS  nerdr)d 

Such a screening test could be administered either as; i w *it  -en cj uchstio inaire 11 i n  

the form of recorded visual observations. If the mre mink tt,st revcaleli t h  it. ;mi 

emlployee'a knowledge was deficient in certain areas, th ?n th ? e m  ,iloyee ur Duld hi] vc' 

to he retrained in those areas. An emplclyee would not ta le  o he retrai.ici in trlla:: 

he or she already knew. 

TV. &&stantive Requirements For Respirators Shou d 3 Con;lsteiii 

The proposed standard1 would l ~ ~ e  in plactj im in> 1 icc~n:~istenc Le:; bet wo13ri 

substance specific standards anti the general respiral or si ini2ar.d F 13' c~xarnl)le, 

under the proposed standard, emplloyers would have to I 1rf;ir n s e a  i-iinnc;il fit 

testing for lead, benzene and asbestos under substance-s I N  if ; st aildartis, I-ut a !nual 

fit testing for substances under the gerwral respirator> st,,ii lard .Is Frank Nit ;ch 

of Amoco testified a t  the hearing, there is "a I;rob 3m qith specif; i n g  ct2rt;iin 

material!; require more frequent fit testing than nthers . (JUKW 1 6  

Tr. at 1798). 

1 fit IS a ti .' 
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Requirements for respirators should be consiste Tt  a: d u x  rforni. Reqi. ir 11g: 

employers to comply with sulbstance-si)ecific- s tandard 11 dtl~t ,~on t c ~  the ge~neral 

respirator standard makes compliance with the respir itor- tandard 111 ml.c.es:. 11 111- 

Imrdensome. Rather than maintaining ; 3  curnbersoiini t h  ket I f '  dup ic<.%i ivc a ri'd 

possibly ccinflicting regulations, OSHA should sirnpl> inc. )rpoi it(, b I. refc,r 'ri:o iriro : 11 

substance-specific standards the general respirator!, st; ndai 1 ; i t  $ 191 C . I  3 4 . '  ' 

CON(3 - - L,USI( 1 N 

For the reasons stated (above, OSHA should wit,h Ir;,vr the 3roposd ~*ulta a n d  

submit a ,simpler one which includes only those requiren ents that, are ne x':;sarT a n d  

appropriat,e to identify and reduce significant risks to e nplc ret. hea l th .  

.9ttorneys for  he i: mc ri:an Iron rind 
Steel Insitit ut(  

October 18; 1995 

1 1  Marly rulemaking participants stressed the net d fo . (.onsistenl:y l)et-ve( 11 
standards, including the Chemical Manufactrrrei 3 As ociat ion, 51 e Nut o x d  
Mining Association and Motorola 
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